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King  v.  Hartley. 

[No.  9380.    FUed  June  26,  1919.] 

1.  Appeal. — Review. — Findings, — Conflicting'  Evidence. — The  court 
on  appeal  will  not  disturb  the  findings  of  the  trial  court  where, 
the  evidence  is  conflicting,  unless  the  decision  Is  contrary  to  law. 
p.  5. 

2.  Frauds,  Statttfe  of. — Oral  Agreement  to  Buy  l^nd. — PossesHon. 
— ^Where  a  tenant  in  common  in  possession  of  land  orally  agreed 
to  purchase  the  interest  of  a  cotenant,  the  mere  fact  that  he  re- 
mained in  possession  was  insufficient  to  take  the  case  out  of  the 
statute  of  frauds,  since  there  was  no  taking  or  change  of  posses- 
sion under  the  terms  of  the  contract    p.  5. 

3.  i^AUDS,  Stattjtb  op. — Oral  Agreement  to  Bug  Land. — Payment 
Of  Purchase  Price, — Payment  of  the  purchase  price  is  not  sufficient 
part  performance  to  take  out  of  the  operation  of  the  statute  of 
frauds  an  oral  contract  for  the  sale  of  land.    p.  9. 

4.  pABTiTiON.-^Ac^io»  by  Tenant  in  Common. — ^Parol  Contract  for 
Sale  of  Land. — An  action  by  a  tenant  in  common  against  a  co- 
tenant  for  partition  of  the  land  cannot  be  defeated  by  proof  that 
plaintiff  had  orally  agreed  to  sell  her  interest  to  such  cotenant 
in  possession  and  that  the  purchase  price  had  been  paid,  where 
such  contract  could  not  be  enforced  because  it  was  within  the 
statate  of  frauds,   p.  9. 

From  Eipley  Circuit  Court;  Robert  A.  Creigmile, 
Judge. 


2      APPELLATE  COURT  OP  INDIANA, 

King  i;.  Hartley — 71  Ind.  App.  1. 

Action  by  Grace  M.  King  against  Theophilus  B. 
Hartley,  who  filed  a  cross-complaint.  From  a  judg- 
ment for  defendant  on  his  cross-complaint|  the 
plaintiff  appeals.    Reversed. 

Francis  M.  Thompson,  Thomas  E.  Willson,  Rom- 
ney  L.  WUlson  and  Russell  Willson,  for  appellant. 

James  H.  Connelley  and  Korbly  <&  New,  for  appel- 
lee. 

MgMahan,  J. — ^Appellant  commenced  this  action 
for  partition  of  certain  real  estate.  According  to  the 
allegations  of  the  complaint/  Sarah  E.  Hartley  died 
intestate  in  1885,  the  owner  of  the  real  estate  in  con- 
troversy, and  left  as  her  sole  and  only  heirs  the  ap- 
pellee, Theophilus  B.  Hartley,  and  certain  named  chil- 
dren, indnding  appellant.  Some  of  the  children  had 
conveyed  their  interest  in  the  real  estate  to  their 
father,  Theophilus,  and  all  who  had  not  so  conveyed 
were  made  defendants.  The  appellee  filed  an  answer 
in  four  paragraphs;  the  first  was  a  general  denial, 
demurrers  were  sustained  to  the  second  and  fourth, 
and  the  third  alleged  that  appellant  had  agreed  to 
sell  her  interest  in  said  real  estate  to  appellee  by  an 
agreement  entered  into  in  1904;  that  thereafter  ap- 
pellee fully  paid  appellant  the  agreed  price,  and  that 
appellee  since  said  agreement  was  entered  into  has 
had  exclusive  possession  of  appellant's  interest  in 
said  real  estate,  and,  relying  on  said  agreement,  ap- 
pellee has  made  valuable  improvements  upon  said 
real  estate. 

The  appellee  also  filed  a  cross-complaint  to  quiet 
his  title  to  the  whole  of  the  real  estate  described  in 
appellant's  complaint  against  the  appellant,  alleging 
that  Sarah  E.  Hartley  died  the  owner  of  the  real 
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estate,  and  that  appellee,  appellant,  and  the  other 
children  as  set  out  in  the  complaint  were  her  only 
heirs. 

It  is  then  alleged  that  appellant  agreed  to  sell  her 
interest  in  said  real  estate  to  appellee,  that  he  paid 
her  in  full,  and  entered  into  possession  and  improved 
the  same  substantially  as  set  out  in  the  third  para- 
graph of  answer.  Appellant  filed  demurrers  to  the 
third  paragraph  of  answer  and  to  the  cross-com- 
plaint, which  were  overruled  and  exception  saved. 
Appellant  filed  a  general  denial  to  the  third  para- 
graph of  answer,  and  also  to  the  cross-complaint. 
The  cause  was  tried  by  the  court.  There  was  a  find- 
ing against  appellant  on  her  complaint  and  in  favor 
of  appellee  on  his  cross-complaint;  that  his  title  to 
the  whole  of  said  real  estate  should  be  quieted  in  him, 
and  a  decree  was  rendered  accordingly. 

Appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled  and  exception  saved.  The  motion  for  a 
new  trial  challenges  that  decision  of  the  court  on  the 
grounds  that  it  is  not  sustained  by  sufficient  evidence 
and  is  contrary  to  law. 

The  evidence  shows  without  conflict  that  Sarah  E. 
Hartley  died  intestate  in  1885,  the  owner  of  a  fif ty- 
fiix-acre  farm  in. Ripley  county,  and  left  as  her  sole 
heirs  the  appellee,  who  was  her  husband,  and  five  chil- 
dren, of  whom  appellant  was  one.  All  of  said  chil- 
dren, except  appellant,  conveyed  all  their  interest  in 
said  real  estate  to  appellee  before  the  commencement 
of  this  action.  Appellant  was  between  two  and  three 
years  old  when  her  mother  died.  The  appellee  and 
his  five  children  lived  together  on  the  farm  after  the 
death  of  his  wife.  Appellant  left  home  in  1900  and 
went  to  Cincinnati,  and  never  thereafter  made  her 
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home  with  her  father  on  the  farm,  although  she  re- 
turned there  for  short  visits,  during  which  she  stayed 
with  her  brothers  and  sisters.  After  the  death  of  his 
wife  appellee  took  the  active  charge  and  control  of 
the  farm,  which,  when  this  action  was  begun,  was 
worth  about  $6,000. 

The  evidence  relative  to  the  alleged  agreement  of 
appellant  to  convey  her  interest  in  the  real  estate  to 
appellee  is  conflicting.  Appellant  denies  that  she  ever 
made  such  an  agreement,  while  appellee  testified  that 
on  December  31, 1903,  he  talked  to  appellant  concern- 
ing the  purchase  of  her  interest  in  the  farm ;  that  she 
was  twenty-one  years  old  that  day ;  that  she  said  she 
would  let  him  have  her  share  of  the  place,  and  thought 
she  should  have  $200  for  it,  which  was  what  the  other 
children  were  getting  for  their  interests.  He  then 
gave  her  $10,  .sent  her  $40  when  she  was  in  a  hospital 
in  Cincinnati  and  wrote  asking  him  for  money,  and 
sent  her  $20  in  August,  1904,  when  she  got  married, 
telling  her  that  he  would  send  more  when  she  made 
the  deed,  but  she  did  not  do  so.  He  sent  her  $50 
in  September,  1904,  and  paid  her  $15  when  her  hus- 
band got  hurt,  and  sent  her  five  dollars  in  Decem- 
ber, 1904,  saying  that  this  was  the  last  payment  he 
would  make  until  he  got  the  deed.  She  afterwards 
moved  to  Osgood  and  said  she  would  make  the  deed, 
but  never  did  so,  although  he  paid  her  the  rest  in  a 
range  and  other  utensils.  He  has  put  $200  worth  of 
improvements  on  the  land,  and  has  paid  off  a  $400 
mortgage  on  the  farm.  Appellant  has  lived  near  the 
farm,  and  has  never  said  anything  to  him  about  hav- 
ing an  interest  in  the  land,  although  he  has  been  in 
possession  of  the  land  ever  since,  and  has  paid  each 
of  the  other  children  $200  for  their  interests.    The 
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day  she  was  twenty-one  she  said:  **Papa,  you  give 
me  the  money  and  I  will  make  you  the  deed  when  I 
come  out  some  time.  * ' 

Where  the  evidence  is  conflicting  this  court  will  not 

disturb  the  decision  of  the  trial  court,  unless  the 

decision  is  contrary  to  law.    Assuming,  then, 

1.  that  the  facts  are  as  testified  to  by  appellee, 
we  will  proceed  to  ascertain  whether  the  de- 
cision of  the  court  is  contrary  to  law. 

Appellant  contends  that  one  who  seeks  to  hold 

another  to  an  oral  agreement  for  the  sale  of  real 

estate,  in  the  face  of  the  statute  of  frauds,  must 

2.  show  possession  under  the  contract ;  that  where 
the  parties  to  such  an  agreement  are  tenants 

in  common  there  can  be  no  taking  possession  under 
the  contract  so  as  to  take  it  out  of  the  statute,  as  the 
possession  by  one  tenant  in  common  is  the  possession 
of  all. 

In  the  case  of  Way  mire  v.  Way  mire  (1895),  141  Ind- 
164,  40  N.  E.  523,  the  court  said:  **The  contract 
being  by  parol,  and  for  the  purchase  of  real  estate, 
it  is  clearly  within  the  statute  of  frauds.  In  order 
to  take  it  out  of  the  statute  it  must  be  alleged  that 
the  possession  was  taken  under  the  contract.  It  is 
not  enough  that  possession  was  taken,  it  must  be 
taken  under  the  verbal  contract,  and  pursuant  to  its 
provisions.  *  •  •  The  averment  on  that  point  in 
the  first  paragraph  is,  'and  went  into  possession  of 
the  same,'  and  in  the  third  paragraph  is,  'that  he 
immediately  moved  upon  and  cleared  up,  put  build- 
ings upon,  and  other  valuable  and  lasting  improve- 
ments upon  said  land.'  These  averments  fall  very 
far  short  of  alleging  that  appellant  took  possession 
of  the  land  under  or  pursuant  to  the  terms  of  the 
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contract,  *  *  *.  It  is  troe,  farther  on  in  the  first 
paragraph  it  is  averred  that  he  ^has  remained  in  pos- 
session of  said  real  estate  nnder  said  purchase  ever 
since  1878/  Bnt  a  mere  remaining  in  possession 
nnder  the  terms  of  a  parol  contract  of  purchase  of 
land  is  not  sufficient  to  take  the  contract  out  of  the 
statute  of  frauds.  The  possession  must  be  taken  or 
delivered  under  and  pursuant  to  the  terms  of  the 
verbal  contract  of  purchase  to  take  the  case  out  of 
the  operation  of  the  statute  of  frauds." 

In  Carlisle  v.  Brennan  (1879),  67  Ind,  12,  the  de- 
fendant sought  by  cross-complaint  to  enforce  spe- 
cific performance  of  a  parol  contract  for  the  convey- 
ance of  land.    The  cross-complainant  was  in  posses- 
sion of  the  land  at  the  time  the  alleged  contract  was 
made.    She  paid  the  contract  price  relying  on  a  parol 
contract.   But  the  court  said :    '  ^  There  was  no  change 
of  the  possession  of  the  real  estate,  no  giving  or  tak* 
ing  possession  thereof,  under  or  pursuant  to  the  al- 
leged agreement  or  contract  of  sale.    No  change  of 
possession  was  alleged;  and,  indeed,  we  think  that 
the  allegations  of  the  cross-complaint  affirmatively 
show  that  there  was,  in  fact,  no  change  of  possession 
consequent  upon,  or  pursuant  to,  such  alleged  agree- 
ment or  contract  of  sale.    For,  as  we  have  seen,  it 
was  alleged  in  her  cross-complaint,  that  the  appellee 
Ellen  Brennan  was  in  the  possession  of  the  real 
estate,  when  the  appellant  agreed  and  contracted  to 
sell  her  the  property.    It  follows,  therefore,  that  the 
only  part  performance,  if  such  it  can  be  called,  of  the 
alleged  agreement  or  contract  of  sale  by  the  appellee 
Ellen  Brennan,  was  the  naked  payment  of  the  sums 
of  money,  which  were  to  be  paid  by  her,  as  she  alleged, 
as  the  purchase-money  of  the  real  estate  in  contro- 
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versy.  Says  Mr.  Browne,  in  his  treatise  on  the  con- 
struction of  the  Statute  of  Frauds,  on  the  point  now 
under  consideration:  *And  now,  by  an  unbroken  cur- 
rent of  authorities,  running  through  many  years,  it 
is  settled  too  firmly  for  question,  that  payment,  even 
to  the  whole  amount  of  the  purchase-money,  is  not  to 
be  deemed  part  performance  so  as  to  justify  a  court 
of  equity  in  enforcing  the  contract/  Section  461. 
This  is  the  law  in  this  State  on  the  question  we  are 
now  considering,  as  settled  and  declared  in  and  by  a 
number  of  the  decisions  of  this  court.''.  See,  also, 
Johns  V.  Johns  (1879),  67  Ind.  440. 

In  Pearson  v.  East  (1871),  36  Ind.  27,  it  was  said: 
''While  it  is  well  settled  that  the  taking  of  possession 
under  a  contract  of  purchase  of  real  estate  is  suffi- 
cient to  take  the  case  out  of  the  operation  of  the 
statute  of  frauds,  it  is  equally  well  settled  that  simply 
to  remain  in  possession  is  not  sufficient,  even  though 
the  purchase  money  may  have  been  paid  and  improve- 
ments made. ' ' 

In  Green  v.  Groves  (1887),  109  Ind.  519,  10  N.  E. 
401,  it  was  averred  in  the  complaint  that  at  the  time 
the  contract  was  made  and  ever  since  until  the  insti- 
tution of  the  suit  the  plaintiff  was,  and  had  been,  in 
possession  of  the  lots.  The  court  said:  **It  thus 
appears  that  the  possession  was  not  given  or  taken, 
in  pursuance  or  by  reason  of  the  contract.  The  pos- 
session, therefore,  was  not  a  part  performance  of  the 
contract,  so  as  to  take  it  without  the  statute  of  frauds, 
because  it  preceded  the  contract.  *  *  •  It  is  said 
by  a  standard  author :  *  The  general  principle  is,  that 
the  act  of  part  performance  must  have  reference  to 
the  contract,  be  in  execution  of  it,  and  be  an  act  which 
would  be  prejudicial  to  the  party  seeking  perform- 
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ance,  if  the  agreement  were  not  enforced  The  act 
performed  should  tend  to  show,  not  only  that  there 
has  been  an  agreement,  but  also  to  throw  light  on  the 
nature  of  that  agreement,  so  that  neither  the  fact  of 
an  agreement,  nor  even  the  nature  of  that  agreement, 
rests  solely  upon  parol  evidence,  the  parol  evidence 
being  auxiliary  to  the  proof  afforded  by  the  circum- 
stances of  the  case  itself/  Waterman,  Specific  Per- 
formance of  Contracts,  section  261,  Neither  the  sim- 
ple payment  of  a  sum  of  money,  nor,  what  is  equiva- 
lent, payment  in  something  else,  or  in  some  other  way, 
nor  the  continuati6n  of  possession,  existing  prior  to 
the  alleged  contract,  tends  to  throw  light  on  the 
nature  of  the  contract,  or  to  show  that  there  was  such 
a  contract/' 

In  Riley  v.  Haworth  (1903),  30  Ind.  App.  377,  the 
court  said :    * '  The  payment  of  a  part  or  all  of  the 
purchase  money  is  not  such  part  performance  as  will 
take  a  parol  contract  for  the  sale  of  land  out  of  the 
statute.     *     *     *    It  is  said  that  the  important  acts 
which  constitute  part  performance  are  actual,  open 
possession  of  the  land,  or  permanent  and  valuable 
improvements  made  on  the  land,  or  these  two  com- 
bined.    *     *     *    But  in  order  that  possession  may 
remove  the  case  from  the  effects  of  the  statute  there 
must  be  an  open  and  absolute  possession  taken  under 
the  contract,  and  with  a  view  to  its  performance.  The 
possession  must  be  yielded  by  one  party,  and  accepted 
by  the  other,  as  done  in  performance  of  the  contract. 
If  possession  precedes  the  contract,  or  if  the  contract 
be  with  a  tenant  already  in  possession,  and  who  con- 
tinues in  possession  afterwards,  the  contract  is  within 
the  statute,  as  in  neither  case  was  there  a  change  of 
possession  in  execution  of  the  contract.'^ 
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Payment  of  the  purchase  price  is  not  sufficient  part 

performance  to  take  the  cause  out  of  the  operation 

of  the  statute  of  frauds.    Johnston  v.  Glancy 

3.  (1835),  4  Blackf.  94,  28  Am.  Dec.  45 ;  Mather  v. 
Scoles  (1870),  35  Ind,  1,  5;  Suman  v.  Springate 

(1879),  67  Ind.  115,  123;  Green  v.  Groves,  supra; 
RUey  V.  Haworth,  supra. 

Appellee  practically  concedes  the  law  to  be  as  here- 
inbefore stated,  and  that  its  application  would  defeat 
an  effort  on  appellee's  part  to  enforce  the 

4.  specific  performance  of  the  contract,  but  he 
claims  the  contract  can  be  used  as  a  matter  of 

defense,  even  though  it  cannot  be  used  as  a  basis  of 
affirmative  action. 

In  Johnson  v.  Pontious  (1889),  118  Ind.  270,  20 
N.  E.  792,  the  appellee  defended  the  action,  which  was 
for  partition  upon  the  theory  that  he  was  the  equi- 
table owner  of  the  land  through  a  parol  contract  of 
purchase  from  his  cotenants.  He  claimed  to  have 
made  a  parol'  contract  for  the  land,  to  have,  entered 
into  possession  under  the  contract,  and  to  have  made 
valuable  and  lasting  improvements  thereon.  The 
court  held  that  the  appellee  could  not  defeat  appel- 
lant's right  to  a  partition  by  showing  an  equitable 
title,  saying:  ** Unless  there  was  a  contract,  posses- 
sion taken  under  it,  and  a  payment  of  the  purchase 
money,  the  appellee  held  no  equitable  title  and  could 
not  successfully  defend  the  action  on  the  ground  of 
equitable  ownership.'' 

It  is  clear  that  the  appellee  could  not,  under  the 
facts,  set  up  the  alleged  parol  contract  for  the  pur- 
chase of  appellant's  interest  in  the  real  estate  as  a 
defense. 


10  APPELLATE  COURT  OP  INDL&J7A, 


Indianapolis,  etc..  Traction  Co.  v.  Senonr,  Admx. — ^71  Ind.  App.  10. 


The  court  also  erred  in  entering  the  decree  quieting 
appellee  ^s  title  to  the  real  estate  in  controversy. 

Judgment  reversed,  with  instructions  to  sustain 
appellant's  motion  for  a  new  trial. 


Indianapolis  and  Cincinnati  Traction  Company  v. 

Senottb,  Administratrix. 

[No.  9J62.    FUed  April  17,  1919.    Transfer  denied  June  26,  1919.] 

1.  Appeal. — Briefs, — Sufficiency, — Rulet  of  Court, — ^Where  appel- 
lant in  the  preparation  of  its  brief  has  failed  to  some  extent  to 
comply  with  Rule  22  of  the  Supreme  and  Appellate  Courts  re- 
quiring an  appellant  to  state,  under  a  separate  heading  of  each 
error  relied  on,  separately  numbered  propositions  or  points,  the 
court  on  appeal  will  not  refuse  to  review  the  case,  but  will  limit 
its  consideration  to  such  propositions  or  points  as  are  properly 
stated  and  to  those  which,  by  their  wording,  clearly  indicate  the 
particular  error  to  which  they  are  directed,    p.  14. 

2.  Negligengs. — Pleadinff. — Contributory  Negligence. — Statute, — ^In 
Tiew  of  §3C2  Burns  1914,  Acts  1899  p.  58,  plaintiff  in  an  action  for 
personal  injuries  need  not  allege  his  own  freedom  from  fault,  but 
a  complaint  will  be  sufficient  in  that  respect,  unless  the  fact  of 
contributory  negligence  afflrmatiyely  appears  on  the  face  of  the 
pleading,    p.  16. 

8.  Street  Raiiaoads. — Operation. — Use  of  Streets, — Redprooal 
Rights, — ^The  rights  of  a  street  railway  company  in  operating  its 
cars  along  a  public  street  and  of  the  public  in  traveling  the  street 
are  equal,  and  each  is  bound  to  use  ordinary  care  to  avoid  a  col- 
lision,   p.  16. 

3.  Street  Railroads.  —  Operation.  —  TJse  of  Streets,  —  Reciprocal 
road  in  Tracks, — ^A  street  railroad  company,  as  against  the  general 
public,  has  a  preferential  right  to  that  portion  of  the  street  oc- 
cupied by  its  tracks,    p.  16. 

5.  Street  Railroads. — Personal  Injuries, — Questions  of  Fact, — Con^ 
tributory  Negligence. — ^The  mere  fact  that  the  driver  of  a  team  of 
horses  entered  upon  the  tracks  of  a  street  railroad  after  dark  is 
not  negligence  per  se,  the  question  whether  such  conduct  was  con- 
tributory negligence  depending  upon  the  surrounding  circum- 
stances and  the  care  used.    p.  17. 
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6.  Stbket  Railboadb. — Personal  Injuries, — Contributory  Negligence. 
— Evidence, — SujffUHencu* — ^In  an  action  against  a  street  railroad 
company  for  wrongful  death,  evidence  held  sufficient  to  warrant 
the  inference  that  a  wagon  struck  by  a  car  while  being  driven 
along  the  tracks  after  dark  carried  a  taillight  as  required  by  dty 
ordinance,    p.  17. 

7.  Stbket  RAiiJU>AD&.^Personal  Infuries, — Contributory  Negligence, 
— Failure  to  Carry  Taillight  on  Wagon. — Proximate  Cause. — ^The 
failure  of  a  wagon  driver  to  carry  a  taillight  on^the  wagon,  al- 
though a  violation  of  a  city  ordinance,  would  not  defeat  a  recovery 
for  personal  injuries  upon  being  struck  by  a  street  car  whUe  driv* 
Ing  along  the  street  car  tracks,  unless  such  negligence  proximately 
contributed  to  the  injury,    p.  18. 

8.  Affeai^ — Review. — Verdict. — Conclusiveness. — Conflicting  Evi- 
dence.— Thie  determination  of  the  jury  based  on  conflicting  evi- 
dence is  conclusive  on  appeal,    p.  18. 

9l  Stbbbt  Bailboaos. — Personal  Injuries. — Contributory  Negligence. 
— Presumption. — ^A  wagon  driver  who  was  struck  by  a  street  car 
while  driving  along  the  tracks  after  dark  will  not  be  presumed 
to  have  failed  to  look  for  the  car  that  injured  him,  or,  if  he  had 
in  fact  looked,  to  have  failed  to  heed  what  he  saw,  where  there 
was  evidence  tending  to  show  that  the  wagon  was  struck  by  a  car 
being  operated  at  a  dangerous  rate  of  speed,  while  it  was  dark, 
without  any  lighted  headlight,  and  without  any  warning  of  its 
approach,    p.  18. 

IOl  Stkbet  RAJLBOADa.— Operation. — Ewcessive  8pee&. — Rights  of 
Wagon  Driver. — Presumption. — One  driving  a  wagon  along  street 
railroad  tracks  is  required  to  exercise  ordinary  care  for  his  own 
safety,  but  in  doing  so  has  the  right  to  assume,  in  the  absence  of 
some  indication  to  the  contrary,  that  the  street  railroad  wHl  not 
fail  to  discharge  the  duty  It  owes  him,  and  within  reasonable 
limits  to  govern  his  conduct  accordingly,    p.  18. 

11.  Stbket  Railboads. — Personal  Injuries. — Contributory  Negli- 
gence.— Driving  Wagon  Along  Tracks. — ^Where  a  street  railroad 
operated  along  a  narrow  street  had  scraped  the  snow  to  the  sides 
of  Its  tracks,  so  that  Is  was  practically  impossible  for  vehicles  to 
travel  the  street  except  upon  the  car  tracks,  and  such  practice 
became  a  custom,  the  driver  of  a  wagon  was  not,  as  a  matter  of 
law,  guilty  of  contributory  negligence  in  driving  his  wagon  along 
the  tracks  after  dark.    p.  19. 

12.  AffeaXi. — Review. — Instructions. — Invited  Error. — ^A  party  has 
no  rii^t  to  complain  of  an  instruction  given  where  he  requested 
an  instruction  which  embodied  the  same  legal  principle,    p.  19. 

13.  ApfbaIm —  Review. —  Instructions. —  Invited  Error. —  Presump- 
tions.— ^The  court  on  appeal,  In  considering  alleged  error  in  in- 
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Btructions  given,  will  not  presume,  in  the  absence  from  the  rec- 
ord of  instructions  tendered  by  appellant  and  refused,  that  any 
error  committed  by  the  court  in  instructing  the  jury  was  invited 
by  instructions  requested  by  appellant    p.  19. 

14.  Appeai.. — Review. — InstrttctUms, — Burden  of  Showing  Error 
HamUess, — ^Where  appellee  contends  that  error,  if  any,  in  instruc- 
tions challenged  by  appellant  was  invited  by  instructions  tendered 
by  appellant  and  refused,  the  burden  is  on  her  to  show  that  fact 
by  having  si\ch  requested  instructions  brought  into  the  record,  it 
not  being  incumbent  on  appellant  to  include  them  in  the  record 
where  they  are  not  essential  to  a  determination  of  the  questions 
presented  by  appellant  relating  to  the  instructions  given,    p.  19. 

15.  TaiiLU — Instructions, — Consideration  as  a  Whole, — Instructions 
must  be  considered  together,    p.  20. 

16.  Street  Railboads. — Personal  Injuries, — ActUm.—InstructUms, 
— Construction. — In  an  action  against  a  street  railroad  company 
to  recover  for  the  death  of  a  wagon  driver  struck  by  a  car,  in- 
structions upon  reasonable  care  held  not  to  charge  defendant  with 
knowledge  acquired  by  it  after  the  accident,  in  view  of  an  instruc- 
tion stating  that  the  question  of  reasonable  care,  with  respect  to 
both  parties,  depends  wholly  upon  the  situation  at  the  time  of 
the  accident,  and  not  upon  anything  known  or  discovered  there- 
after which  could  not  with  reasonable  diligence  have  been  known 
or  discovered  before,    p.  20. 

17.  Street  Railroads. — Personal  Injuries, — Action, — Instructions. 
— In  an  action  against  a  street  railroad  company  to  recover  for 
the  death  of  a  wagon  driver  struck  by  a  car,'  an  instruction  that 
the  question  of  reasonable  care,  with  respect  to  both  parties, 
depends  wholly  upon  the  situation  at  the  time  of  the  accident, 
and  not  upon  anything  known  or  discovered  thereafter  which 
could  not  with  reasonable  diligence  have  been  known  or  discov- 
ered before,  held  not  misleading,  considering  the  instructions  as  a 
whole,  because  failing  to  limit  the  facts  and  circumstances  wlilch 
might  be  considered  by  the  jury.    p.  20. 

18.  Appeal. — Review. — Instructions. — ^Where,  in  an  action  for 
wrongful  death,  an  instruction  which  was  not  mandatory  and  did 
not  purport  to  cover  all  matters  of  law  involving  plaintiff's  right 
of  recovery,  was  applicable  to  at  least  a  part  of  the  evidence,  it 
was  not  erroneous  by  reason  of  the  fact  that  it  might  have  been 
made  fuller,  especially  in  view  of  other  instructions  fully  covering 
the  matter  complained  of.    p.  21. 

19.  Street  Railroads. — Injuries  on  Tracks. — Care  Required, — Vio^ 
lation  of  City  Ordinance  by  Wagon  Driver, — Although  a  wagon 
driver,  who  was  struck  by  a  street  car,  was  violating  a  city  ordi- 
nance at  the  time  of  the  accident  by  not  having  a  taU  light  on  his 
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wagon,  the  street  car  company  owed  him  the  same  duty  whi6h  it 
owed  the  general  public,    p.  21. 

20.  Stbket  Railroads. — InjwrieB  on  Tracks. — Action, — Insiriictions. 
— Care  Required, — ^In  an  action  against  a  street  railroad  company 
fior  the  death  of  a  wagon  driver  who  was  struck  by  a  car  while 
driying  along  the  car  tracks  after  dark,  instructions  on  the  de- 
gree of  care  to  be  exercised  in  operating  interurban  cars  over  pub- 
lie  steets  held  not  to  state  defemlant*s  duty  toward  decedent  too 
broadly,  notwithstanding  limitations  placed  on  the  brilliancy  of 
the  headlights  on  interurban  cars  by  city  ordinance.  - ,  p.-  22. 

21.  Kbgugence. — Wrongful  Death, — Action, — Instructions, — Last 
Clear  Chance, — Pleading. — In  an  action  for  wrongful  death,  in- 
structions on  the  theory  of  last  clear  chance  are  proper  undeir  a: 
general  allegation  of  negligence  without  pleading  the  last  clear 
chance  doctrine  where  the  facts  developed  by  the  evidence  war- 
rant it    p.  22. 

From  Hendricks  Circuit  Court;  George  W.  Brill, 
Judge. 

Action  by  Nettie  Senour,  administratrix  of  the  es- 
tate of  Alfred  Senour,  deceased,  against  the  Indian- 
apolis and  Cincinnati  Traction  Company.  From  a 
judgment  for  plaintiff,  the  defendant  appeals.  Af- 
firmed. 

Joseph  R.  Morgan  and  Kittinger  <&  Diven,  for  ap- 
pellant. 
Ay  res  d  Ay  res  and  E.M.  Blessing,  for  appellee. 

Batmak,  p.  J. — ^This  is  an  action  by  appellee 
against  appellant  to  recover  damages  sustained  by 
her  on  account  of  the  death  of  her  husband,  Alfred 
Senour,  alleged  to  have  been  caused  by  the  negligence 
of  appellant.  The  complaint  on  which  the  cause  was 
tried  is  in  two  paragraphs.  Appellant  *s  demurrer  to 
each  of  said  paragraphs  was  overruled.  The  cause 
was  submitted  to  a  jury  for  trial,  resulting  in  a  ver- 
dict for  appellee  on  which  a  judgment  was  duly  ren- 
dered.  Appellant  filed  a  motion  for  a  new  trial,  which 
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was  overruled,  and  has  assigned  the  action  of  the 
court  in  overruling  its  demurrer  to  each  paragraph 
of  said  complaint,  and  in  overruling  its  motion  for  a 
new  trial  as  the  errors  on  which  it  relies  for  reversal. 
Appellee  contends  that  appellant  has  failed  to  com- 
ply with  Rule  22  of  tl\p  Supreme  and  Appellate 
Courts  in  the  preparation  of  its  brief,  by  fail- 
le ing  to  state  ^' under  a  separate  heading  of  each 
error  relied  on,  separately  numbered  proposi- 
tions or  points,  stated  concisely,  and  without  argu- 
ment or  elaboration,  together  with  the  authorities 
relied  on  in  support  of  them."  An  examination  of 
appellant 's  .brief  discloses  that  there  has  been  a  fail- 
ure to  some  extent  with  reference  to  separate  head- 
ings of  each  error  relied  on,  and  separately  numbered 
propositions  or  points  thereunder.  This,  however, 
will  only  have  the  effect  of  limiting  cfux  consideration 
to  such  propositions  or  points  as  are  properly  stated, 
and  to  those  which,  by  their  wording,  clearly  indi- 
cate the  particular  error  to  which  they  are  directed. 
Moore  v.  Ohl  (1917),  65  Ind.  App.  691,  116  K  E.  9; 
Owinn  v.  Hobbs  (1917),  72  Ind.  App.  — ,  118  N.  E. 
155. 

The  first  paragraph  of  the  complaint  alleges  in  sub- 
stance, among  other  things,  that  appellant  on  Decem- 
ber 24,  1914,  was  operating  an  interurban  railroad 
along  and  over  Prospect  street  in  the  city  of  Indian- 
apolis, Indiana,  and  that  said  street  was  very  narrow ; 
that  on  said  date  and  previously  thereto  there  was  a 
very  deep  snow  on  the  ground,  and  appellant  had 
scraped  and  plowed  said  snow  from  its  tracks  in  said 
street  to  the  sides  thereof,  and  thereby  made  it  prac- 
tically impossible  to  drive  a  wagon  thereon,  except 
by  driving  upon  said  railroad  tracks ;  that  by  reason 
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of  such  fact  it  had  become  a  custom  of  all  vehicles 
going  along  said  street  to  drive  upon  that  portion 
thereof  where  said  tracks  were  located,  as  appellant 
well  knew ;  that  on  the  evening  of  said  date,  while  it 
was  dark,  appellee's  decedent  was  driving  east  on 
said  street  in  a  covered  grocery  wagon  in  which  he 
was  seated;  that  at  the  same  time  one  of  appellant's 
cars  was  being  run  upon  said  street  in  the  same  direc- 
tion that  said  wagon  was  going;  that  said  car  was 
being  operated  in  a  negligent  manner,  in  this,  that  it 
had  no  headlight  or  light  of  any  kind,  and  was  being 
run  at  a  high  and  dangerous  rate  of  speed,  to  wit, 
twenty-five  rules  per  hour;  that  while  being  so  op- 
erated, and  without  warning  of  any  kind,  appellant 
negligently  ran  said  car  into,  against  and  upon  said 
wagon  so  being  driven  by  said  decedent,  breaking 
and  to  a  large  extent  demolishing  said  wagon,  and 
thereby  causing  said  decedent  to  be  struck  and  in* 
jured  by  said  car  or  by  being  thrown  in  some  way  so 
as  to  strike  some  object,  fracturing  his  skull,  and  caus- 
ing his  death;  that  if  appellant  had  had  a  lighted 
headlight  upon  said  car  its  motorman  would  have 
seen  the  wagon  in  which  said  decedent  was  riding  in 
ample  time  to  have  stopped  its  car  and  thereby  pre- 
vented said  injury,  or  to  have  warned  said  decedent 
in  time  for  him  to  have  escaped  the  sam^;  that  said 
accident  happened  by  reason  of  the  negligence  of 
appellant,  as  aforesaid,  and  without  any  fault  or  neg- 
ligence on  the  part  of  said  decedent.  The  second  par- 
agraph of  complaint  is  substantially  the  same  as  .he 
first,  except  that  it  alleges  that  the  striking  and  de- 
molishing of  the  wagon  by  appellant's  car  caused  the 
horse  attached  to  the  same  to  become  frightened  and 
1mco^troIlable,  and  to  run  away,  pulling  and  drag- 
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ging  said  wagon  and  said  decedent,  thereby  fractur- 
ing said  decedent's  skull  and  causing  his  death. 

Appellant  presents  only  two  objections  to  the  com- 
plaint in  its  propositions  or  points,  viz.:  (1)  That 
neither  paragraph  of  the  complaint  alleges 

2.  that  the  decedent  made  any  attempt  to  look 
for  an  approaching  car;  (2)  that  each  para- 
graph of  the  complaint  shows  that  the  decedent  was 
guilty  of  contributory  negligence.  The  authorities 
cited  by  appellant  in  support  of  the  first  point  stated 
above  all  involve  cases  which  arose  and  were  decided 
prior  to  the  enactment  of  §362  Bums  1914,  Acts  1899 
p.  58.  Since  the  enactment  of  said  section  it  is  not 
incumbent  upon  a  plaintiff,  in  an  action  to  recover 
damages  for  personal  injuries,  to  allege  his  own 
freedom  from  fault,  but  a  complaint  will  be  good  in 
that  respect,  unless  the  fact  of  contributory  negli- 
gence aflSrmatively  appears  on  the  face  of  the  plead- 
ing. .  EvansvUle,  etc.,  R.  Co.  v.  Berndt  (1909),  172 
Ind.  697,  88  N.  E.  612.  This  disposes  of  the  first 
objection  stated. 

Appellant,  in  making  its  second  objection,  relies 

upon  the  allegation  of  the  complaint  which  shows 

that  the  decedent  voluntarily  chose  to  drive 

3.  along  and  upon  appellant's  tracks  while  in  the 
A  dark.  It  is  well^settled  that  the  rights  of  a 
street  railway  company  in  operating  its  cars  along  a 
public  street  and  of  the  public  in  traveling  the  same 
are  equal,  and  each  are  bound  to  use  ordinary  care  to 
avoid  a  collision.    The  railway  company,  however, 

has  the  preferential  right  to  the  portion  occu- 

4.  pied  by  its  tracks.  Indianapolis  St.  R.  Co.  v. 
Schmidt  (U905),  35  Ind.  App.  202,  71  N.  E. 
663, 72  N.  E.  478 ;  LouisviOe,  etc.,  Traction  Co. 


NOVEMBER  TERM,  1919.  17 

Indianapolis,  etc.,  Traction  Co.  v.  Senour,  Admx. — 71  Ind.  App.  10. 

5.  V.  Lottich  (1915),  59  Ind  App.  426,  106  N.  E. 
903;  Indianapolis  St.  R.  Co.  v.  Bolin  (1906), 

39  Ind  App.  169,  78  N.  E.  210.  It  f  oUows  that  the 
mere  fact  that  appellee  ^s  decedent  entered  upon  ap- 
pellant's tracks  in  a  wagon  after  dark  is  not  negli- 
gence per  se.  Whether  such  conduct  was  or  was  not 
contributory  negligence  necessarily  depends  upon  the 
surrounding  circumstances  and  the  attendant  care 
used,  and  hence  we  cannot  say  as  a  matter  of  law 
that  the  mere  fact  of  his  entrance  upon  the  tracks,  as 
alleged,  was  contributory  negligence.  The  court, 
therefore,  did  not  err  in  overruling  appellant's  de- 
murrer to  either  paragraph  of  the  complaint. 

Appellant  contends  that  the  verdict  of  the  jury 

is  not  sustained  by  sufficient  evidence.    In  support  of 

this  contention  it  claims  that  the  uncontra- 

6.  dieted  evidence  shows  that  appellee's  decedent 
at  the  time  he  received  his  injuries  was  driv- 
ing along  a  public  street  in  the  dark  upon  its  traces, 
in  a  sparsely  settled  part  of  the  city,  without  a  tail 
light  upon  his  wagon,  in  violation  of  a  city  ordinance 
in  that  regard.  Based  on  these  facts  it  asserts  that 
the  decedent  was  guilty  of  contributory .  negligence. 
We  do  not  agree  that  the  uncontradicted  evidence 
shows  the  absence  of  a  tail  light  on  the  wagon.  One 
of  appellee's  witnesses  testified  that  the  wagon 
passed  him  a  short  time  before  the  accident,  and  that 
he  had  a  very  strong  impression  that  it  had  such  a 
light,  but  he  would  not  be  positive.  There  is  also 
evidence  which  tends  to  show  that  the  motorman, 
without  a  headlight  on  the  car  he  was  operating, 
detected  the  wagon  in  the  dark  when  it  was  from  100 
to  150  feet  in  front  of  him.  This  would  warrant  an 
inference  that  it  carried  a  tail  light,  which  attracted 
the  motorman 's  attention.    Therefore  there  is  some 

VOU  71—2. 
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evidence  that  there  was  such  a  light  on  the  wagon. 
But  if  we  could  say  there  was  no  such  evidence, 

7.  still  the  absence  of  such  light,  although  a  vio- 
lation of  a  dty  ordinance,  would  not  defeat  a 
recovery,  unless  the  evidence  shows  that  such 

8.  negligence  proximately  contributed  to  the  in- 
jury.   The  evidence  in  this  regard  is  by  no 

means  conclusive  in  appellant's  favor,  and  hence  we 
are  bound  by  the  determination  of  the  jury  in  that 
regard. 

Appellant  also  asserts,  in  support  of  its  contention 

that  the  verdict  is  not  sustained  by  suf&cient  evidence, 

that  it  will  be  presumed  that  appellee's  dece- 

9.  dent  did  not  look  for  the  car  which  injured 
him,  or  that,  if  he  did  look,  he  did  not  heed 

what  he  saw,  in  either  of  which  events  his  negligence 
contributed  to  his  injury.  While  it  may  be  that  such 
a  presumption  would  exist  under  certain  circum- 
stances, it  cannot  be  indulged  under  the  facts  which 
the  evidence  in  this  case  tends  to  establish,  viz.,  that 
appellant  ran  its  car  against  the  w;agon  in  which  the 
decedent  was  riding  at  a  dangerous  rate  of  speed, 
while  it  was  dark,  without  any  lighted  headlight,  and 
without  giving  any  warning  of  its  approach.  There 
is  evidence  which  tends  to  show  that  appellee 's  dece- 
dent was  at  a  place  where  he  had  a  right  to  be.  He 
was,  however,  required  to  exercise  ordinary 

10.  care  for  his  own  safety,  but  in  doing  so  he  had 
a  right  to  assume,  in  the  absence  of  some  indi- 
cation to  the  contrary,  that  appellant  would  not  fail 
to  discharge  the  duty  which  it  owed  him,  and  within 
reasonable  limits  to  govern  his  conduct  accordingly. 
Baltimore,  etc.,  R.  Co.  v.  Roshorough  (1907),  40  Ind. 
App.  14, 80  N-  E.  869;  Indianapolis  St.  R  .Co.  v.  Hof- 
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man  (1907),  40  Ind.  App.  508,  82  N.  E.  543;  Lake 

Erie,  etc.,  R.  Co.  v.  Oland  (1912),  49  Ind.  App.  494, 

97  N.  E.  543 ;  Louisville,  etc.,  Traction  Co.  v.  Lottich, 

supra.    Under  all  the  facts  and  drcnmstances 

11.  which  the  evidence  in  this  case  tends  to  estab- 
lish, we  cannot  say  as  a  matter  of  law  that 

appellee's  decedent  was  guilty  of  contributory  negli- 
gence, as  we  would  be  required  to  do  in  order  to  sus- 
tain appellant's  contention. 

Appellant  has  challenged  the  action  of  the  trial 
court  in  giving  certain  instructions,  but  appellee  con- 
tends that  this  court  cannot  determine  whether 

12.  there  is  reversible  error  in  giving  any  of  them, 
for'  the  reason  that  appellant  requested  ten  in- 
structions that  do  not  appear  in  the  record,  and 
which  the  court  refused  to  give.  She  asserts  that  any 
error  appearing  in  the  instructions  given  may  have 
been  invited  by  i^pellant  in  those  tendered  by  it, 
which  the  court  refused.  We  recognize  the  rule  which 
appellee  seeks  to  invoke,  that  a  party  has  no  right  to 
complain  of  an  instruction  given,  where  such  party 
himself  requested  an  instruction  which  embodied  the 
same  legal  principle.  Marion  Trust  Co.  v.  Robinson 
(1916),  184  Ind.  291,  110  N.  E.  65.  This  rule  has 
been  held  to  apply,  although  the  court  refused  to  give 
the  requested  instruction  by  which  the  error  was  in- 
vited. Cleveland,  etc.,  R.  Co.  v.  Dixon  (1912),  51  Ind. 
App.  658,  96  N.  E.  815;  Eacock  v.  State  (1907),  169 
Ind.  488,  82  N.  E.  1039;  Orient  Ins.  Co.  v.  Kaptur 
(1911),  176  Ind.  308,  95  N.  E.  230. 

However,  none  of  the  instructions  tendered  by  ap- 
pellant and  refused  by  the  court  are  in  the  record, 
and  we  cannot  presume  that  any  error  which 

13.  the  court  may  have  committed  in  instructing 
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the  jury  was  thereby  invitecL    If  appellee  so 
believed,  she  could  have  taken  the  proper  steps 

14.  to  show  such  fact  by  having  all  the  instruc- 
tions tendered  by  appellant  brought  into  the 

record,  and  thereby  enable  this  court  to  determine 
whether  any  error  oonunitted  in  giving  the  instruc- 
tions was,  in  fact,  invited.  This  was  incumbent  upon 
appellee,  and  not  upon  appellant,  as  it  was  not  neces- 
sary that  such  refused  instructions  be  in  the  record 
in  order  to  have  a  determination  of  the  questions  pre- 
sented with  reference  to  the  instructions  given.  Red 
Men^s,  etc.,  Assn.  v.  Rippey  (1914),  181  Ind.  455, 103 
N.  E.  345,  104  N.  E.  641,  50  L.  R.  A.  (N.  S.)  1006. 
For  the  reasons  stated  appellee's  contention  is  not 
well  taken. 

Appellant  contends  that  the  court  erred  in  giving 

instructions  Nos.  4,  5,  8,  12  and  13.    It  asserts  that 

under  these  instructions  the  jury  might  charge 

15.  appellant  with  knowledge  acquired  by  it  after 
the  accident.  When  these  instructions  are  con- 
sidered together,  as  we  are  required  to  do,  they 

16.  are  not  reasonably  susceptible  of  such  a  con- 
struction.   Instruction  No.  8  expressly  states : 

*'The  question  of  reasonable  care,  with  respect  to 
both  parties,  depends  wholly  upon  the  situation  then 
and  at  the  time  of  the  accident,  and  not  upon  any- 
thing known  or  discovered  afterward,  which  could 
not  with  reasonable  diligence  have  been  known  or  dis- 
covered before  the  occurrence  of  the  accident." 

The  failure  to  limit  the  facts  and  circumstances 

which  the  jury  might  consider  in  determining  the 

question  of  reasonable  care  is  urged  as  a  fur- 

17.  ther  objection  to  said  instruction  No.  8,  but  a 
consideration  of  the  instructions  as  a  whole 
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disdodies  that  the  jury  could  not  have  been  misled  as 
to  its  duty  in  that  regard. 

It  is  also  urged  that  the  court  erred  in  giving  in- 
struction No.  13,  by  assuming  that  appellee's  dece- 
dent was  not  violating  the  city  ordinance  with 

18.  reference  to  a  tail  light  on  his  wagon  at  the 
time  he  received  his  injury.  This  instruction 
is  based  on  the  duty  which  appellant  owed  the 

19.  general  public  in  the  operation  of  its  cars,  and, 
while  it  may  be  true  that  the  evidence  shows 
that  appellee^s  decedent  was  violating  said  city 

18.  ordinance  at  the  time  he  was  injured,  still  ap- 
pellant owed  him  the  same  duty  which  it  owed 
the  general  public.  Moreover,  it  will  be  observed  that 
said  instruction  is  not  mandatory,  and  does  not  pur- 
port to  cover  all  matters  of  law  involving  appellee's 
right  of  recovery.  It  was  applicable  to  at  least  a 
portion  of  the  evidence,  and,  while  it  might  very  prop- 
erly liave  been  made  fuller,  it  was  not  erroneous  for 
that  reason.  Majestic  Life,  etc.,  Co.  v.  T utile  (1915), 
58  Ind.  App.  98,  107  N.  E.  22.  Other  instructions 
informed  the  jury  that  appellee  could  not  recover  if 
the  decedent  was  guilty  of  contributory  negligence, 
and  that  in  determining  such  question  it  might  con- 
sider the  fact  of  the  ordinance  requiring  lights  upon 
vehicles  traveling  on  the  streets  after  dark,  and  any 
failure  on  the  part  of  the  decedent  to  comply  there- 
with. The  law  in  that  regard  was  thereby  settled 
for  the  guidance  of  the  jury,  and  it  was  unnecessary 
to  repeat  the  same  in  other  instructions  which  did 
not  undertake  to  state  all  the  law  covering  the  issues. 
It  18  clear  that  appellant  was  not  harmed  by  the  action 
of  the  court  in  giving  said  instruction. 

Instructions  Nos.  16  and  18  relate  to  the  degree  of 
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care  that  must  be  used  in  operating  interurban  cars 
over  public  streets.    Appellant  claims  that  its 

20.  duty  toward  appellee  ^s  decedent  was  not  as 
broad  as  stated  in  said  instructions^  because  of 

the  limitations  placed  on  the  brilliancy  of  the  head- 
light of  interurban  cars  by  the  city  ordinance  intro- 
duced in  evidence.  This  ordinance  requires  the  head- 
lights of  such  cars  to  be  screened  in  such  manner  as 
to  reduce  the  outward  brilliancy  at  least  fifty  per 
cent,  when  operated  on  the  streets  of  the  city,  but  does 
not  purport  to  fix  the  strength  of  such  lights  when 
so  reduced.  It  is  obvious  that,  notwithstanding  such 
ordinance,  the  duty  rests  upon  those  operating  such 
cars  on  the  streets  of  the  city  to  use  the  care  stated 
in  said  instructions  for  the  protection  of  vehicles 
thereon,  which  might  require  a  reduction  in  the  speed 
of  such  cars  because  of  the  reduction  in  the  strength 
of  their  headlights.  Appellant's  objection  to  said 
instructions  is  not  well  taken. 

Appellant  firmly  contends  that  the  court  erred  in 

giving  instruction  No.  23.    This  instruction  is  on  the 

theory  of  the  last  clear  chance.    The  only  ob- 

21.  jection  thereto,  urged  by  appellant  in  its  prop- 
ositions or  points,  is  that  the  doctrine  of  the 

last  clear  chance  is  not  pleaded,  and  it  was  therefore 
erroneous  to  instruct  thereon.  It  has  been  held  that 
a  general  allegation  of  negligence  is  all  that  is  neces- 
sary in  order  to  justify  an  instruction  on  the  last 
clear  chance  doctrine,  provided  the  facts  brought  out 
by  the  evidence  warrants  it.  Indianapolis  St.  iJ.  Co. 
V.  Marschke  (1906),  166  Ind.  490,  77  N.  E.  945.  As 
to  the  amount  of  evidence  necessary  to  justify  the 
giving  of  an  instruction  on  any  particular  theory,  it 
has  been  held  that  any  evidence,  however  slight, 
which  presents  to  the  jury  an  issue  of  f actj  renders 
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the  giving  of  an  instruction  as  to  the  law  governing 
such  facts  proper.  Public  Utilities  Co.'  v.  Handorf 
(1916),  185  Ind.  254, 112  N.  E.  775.  An  application  of 
this  rule  to  the  facts  which  the  evidence  tends  to 
prove  leads  us  to  conclude  that  the  court  did  not  err 
in  giving  said  instruction  No.  '23. 
We  find  no  error  in  the  record.   Judgment  affirmed. 


StATB   of   IkDIAKA,  ex  BEL.   MoGK  ET   AL.,  t;.   BlBBKB 

ET  Ali. 

[No.  9442.    FUed  April  26, 1917.    Rehearing  denied  October  9,  1917. 

Transfer  denied  June  26,  1919.] 

1.  OmoBBB.—IAaMiity  on  Official  Btmds.Sreach  of  Official  Duty, 
— ^RecoTery  cannot  be  had  on  an  official  bond  unless  a  breach 
of  an  official  duty  is  affirmatiyely  shown,    p.  26. 

2.  PucADiNo. — Complaint, — Theory, — Variance, — ^A  plaintiff  cannot 
sue  on  one  theory  and  recover  on  another,  since  any  recovery 
must  be  upon  the  theory  of  the  complaint    p.  26. 

3.  Attobnxt  and  Client. — Attorneys*  Fees, — Recovery, — Complaint, 
— Theory, — Sufficiency, — In  an  action  by  attorneys  against  a 
county  clerk  to  recover  fees  for  services  for  securing  a  Judgment 
whidi  was  paid  to  the  sheriff  and  turned  over  to  the  clerk,  com- 
plaint held  to  be  drawn  on  the  theory  of  enforcing  plaintiff*s 
rights  as  holders  of  a  statutory  lien,  so  that  its  sufficiency  must  be 
determined  regardless  of  any  right  plaintiffs  may  have  had  to  de- 
mand and  receive  the  money  from  the  clerk  for  their  dlent  under 
f  1003  Bums  1914,  {968  B.  S.  1881.    p.  27. 

4.  CLE8K8  OF  Ck)UBTS. — JudffmentB. — Distribution  of  Proceeds, — lAa- 
Mlity, — Attorneys*  Fees, — Lien, — ^The  mere  filing  by  attorneys  of 
a  declaration  of  intention  to  hold  a  lien  for  attorneys'  fees  on  a 
Judgment  secured  for  a  client  imposed  no  official  duty  on  the  clerk 
of  the  court  toiMiy  the  lien  to  them  until  after  the  validity  and  ex- 
tent of  the  same  had  been  properly  determined,    p.  27. 

From  Adams  Circnit  Court;  Dare  B.  Erwin,  Spe- 
cial Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of 
John  Mock  and  another,  against  Ferdinand  Bleeke 
and  others.  From. a  judgment  for  defendants,  the 
relatorB  appeal    Affirmed. 
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James  T.  Merryman  and  Mock  &  Mock,  for  appel- 
lants. 

Clark  J.  Lutz,  Simmons  (6  Dailey  and  Sturgis  S 
Stine,  for  appellees. 

Batman,  J. — This  was  an  action  brought  by  appel- 
lant against  appellees,  as  principal  and  sureties  on 
the  official  bond  of  Ferdinand  Bleeke,  as  clerk  of 
the  Adams  Circuit  Court.  The  facts  alleged  in  the 
amended  complaint,  in  so  far  as  they  are  necessary 
for  a  determination  of  the  question  on  appeal,  are 
substantially  as  follows :  The  relators  and  one  Levi 
Mock,  now  deceased,  were  partners  in  the  practice 
of  law  under  the  firm  name  of  Mock  and  Sons.  They 
were  employed  by  one  Thomas  Faylor  to  institute 
an  action  against  one  David  D.  Studebaker  to  set 
aside  a  deed,  to  quiet  title,  and  for  possession  and 
damages.  Certain  other  persons  who  had  an  interest 
in  said  cause  of  action,  employed  other  attorneys  to 
represent  them  in  said  proceedings,  but  that  such 
other  attorneys  did  not  represent  the  said  Thomas 
Faylor.  A  single  action  was  brought  by  said  several 
attorneys,  on  behalf  of  their  respective  clients  for  the 
purpose  stated,  and  was  prosecuted  through  four 
trials  and  two  appeals,  resulting  in  a  final  judgment 
in  favor  of  such  clients  for  $2,000 ;  that,  as  plaintiff 
in  sftid  cause,  the  said  Thomas  Faylor  was  claiming 
an  undivided  one-fourth  interest  in  the  subject- 
matter  of  such  action.  The  judgment,  which  was  fin- 
ally affirmed,  was  rendered  in  the  Adams  Circuit 
Court  on  October  30, 1909,  and  the  said  firm  of  Mock 
and  Sons  on  November  8,  1909,  filed  on  the  margin 
of  the  order  book  where  said  judgment  was  entered 
a  declaration,  duly  attested  by  the  clerk,  of  their  in- 
tention to  hold  a  lien  against  said  judgment  for  the 
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sum  of  $2,000  for  services  rendered  in  said  cause  as 
attorneys  for  the  plaintiffs. 

On  February  18, 1913,  such  other  attorneys  ordered 
an  execution  issued  on  said  judgment,  which  was 
done,  and  on  March  10,  1913,  the  sheriff  paid  to  the 
appellee  Ferdinand  Bleeke,  as  clerk  of  the  Adams 
Circuit  Court,  the  sum  of  $2,628.75,  received  by  him 
on  said  judgment.  Oh  February  27,  1913,  the  re- 
lators served  a  written  notice,  on  the  appellee  Ferdi- 
nand Bleeke,  on  behalf  of  Thomas  Faylor  and  four- 
teen other  persons,  reciting  the  fact  of  the  recovery 
of  such  judgment,  the  filing  of  several  attorneys '  liens 
against  the  same,  the  issuing  of  an  execution  thereon, 
the  portion  of  such  judgment  to  which  each  of  said 
persons  was  entitled,  and  notifying  said  appellee  not 
to  apply  any  of  their  shay es  to  the  payment  of  any 
liens  other  than  the  one  filed  by  Mock  and  Sons,  or  to 
any  one  except  their  authorized  agents  or  attorneys. 
Notwithstanding  such  notice,  and  the  filing  of  such 
lien  by  said  Mock  and  Sons,  the  said  appellee  Ferdi- 
nand Bleeke  on  March  10,  1913,  without  right,  paid 
the  full  amount  of  said  judgment,  to  wit,  $2,402.40, 
to  such  other  attorneys  in  said  action,  including  the 
one-fourth  part  interest  of  Thomas  Faylor  on  which 
the  s^d  Mock  and  Sons  had  filed  a  lien  for  $2,000.  On 
March  19,  1913,  the  reFators  made  a  written  demand 
on  appellee  for  the  payment  of  the  one-fourth  of  said 
$2,402.40.  Said  lien  of  Mock  and  Sons  has  never  been 
paid,  satisfied,  or  released,  and  they  still  hold  the 
same  as  attorneys  against  the  interest  of  said  Thomas 
Faylor  in  said  judgment,  in  the  sum  of  $2,000.  That 
the  services  of  said  Mock  and  Sons  for  which  said 
lien  was  filed  are  and  were  of  the  value  of  $2,000.  The 
amended  complaint  also  contains  an  alleged  copy  of 
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the  bond  of  the  appellee  Ferdinand  Bleeke,  as  such 
olerk,  to  which  appear  the  names  of  the  remaining 
appellees  as  sureties,  with  a  penalty  in  the  sum  of 
$iO,000,  payable  to  the  State  of  Indiana  for  the  use 
of  persons  aggrieved,  and  claims  that  $657,  with  in- 
terest thereon  at  six  per  cent,  from  March  19,  1913, 
is  now  due  the  relators  as  surviving  partners  of  Mock 
and  Sons.  Prayer  demanding  judgment  for  said 
amount.  To  this  complaint  appellee  filed  a  demurrer 
for  want  of  facts  with  a  memorandum  specifying  a 
number  of  particulars  in  which  such  complaint  was 
insufficient.  The  court  sustained  this  demurrer,  and, 
the  appellant  refusing  to  plead  further,  judgment  was 
entered  that  appellant  take  nothing  by  the  action,  and 
that  appellees  recover  costs. 

The  sole  question  presented  by  this  appeal  arises 
on  the  action  of  the  court  in  sustaining  appellee's  de- 
murrer to  the  amended  complaint. 

This  is  an  action  on  an  official  bond,  and  we  are 

confronted  at  the  outset  with  the  familiar  rule  that 

no  recovery  can  be  had  on  such  a  bond  unless 

1.  a  breach  of  official  duty  is  affirmatively  shown. 
State,  ex  rel.  v.  Gdlbraith  (1891),  128  Ind.  501, 

28  N.  E.  127;  15  Ency.  PI.  and  Pr.  91.  The  mem- 
orandum accompanying  the  demurrer  requires  this 
court  to  determine  whether  any  breach  of  official  duty 
on  the  part  of  the  appellee  Ferdinand  Bleeke,  as 
clerk  of  the  Adams  Circuit  Court,  is  affirmatively 
shown  by  the  complaint.  It  is  a  well-settled  rule 
of  practice  that  a  plaintiff  must  recover,  if  at 

2.  all,  upon  the  theory  of  his  complaint.    He  can- 
not sue  upon  one  theory  and  recover  upon  an- 
other.   Pennsylvania  Co,  v.  Walker  (1902),  29  Ind. 
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App.  285,  64  N.  E.  473;  McGlone  v.  H auger  (1914),  56 
Ind.  App.  243, 104  N.  E.  116. 

Frdm  an  inspection  of  the  complaint  we  conclude 

that  it  is  drawn  on  the  theory  that  the  relators,  as 

statutory  lienholders,  had  a  right  to  demand 

3.  and    receive    from    the    appellee    Ferdinand 
Bleeke,  as  clerk  of  the  Adams  Circuit  Court, 

the  sum  of  $657  and  interest  thereon  from  March 
19, 1913,  on  account  of  the  money  paid  to  him  by  the 
sheriff  on  the  judgment  in  question,  and  that  such 
appellee  refused  to  make  such  payment  after  demand 
so  to  do.  The  sufficiency  of  the  complaint  must  there- 
fore be  determined  regardless  of  any  right  the  re- 
lators may  have  had  to  demand  and  receive  such 
money  from  said  appellee  as  such  clerk,  on  behalf 
of  their  client  as  provided  by  §1003  Burns  1914,  §968 
B.  S.  1881.  In  that  event  they  would  have  been  seek- 
ing to  collect  such  money  of  the  clerk  as  agents  of 
their  client,  but  in  the  case  presented  by  the  com- 
plaint  they  were  attempting  to  collect  the  same  in 
their  personal  right  as  alleged  lienholders.  The  dif- 
ference in  their  rights  under  the  circumstances  stated 
is  at  once  apparent,  and  besides  in  the  former  event 
the  suit  to  recover  would  necessarily  be  brought  in 
the  name  of  their  principal,  as  the  real  party  in  inter- 
est, while  the  only  capacity  in  which  the  relators  are 
prosecuting  this  action  is  that  of  lienholders.  If  it 
be  admitted  that  all  the  facts  alleged  in  the 

4.  complaint  are  true,  as  the  demurrer  in  effect 
admits,  can  it  be  said  that  they  show  a  breach 

of  any  official  duty  on  the  part  of  such  clerk  which 
gives  the  relators  a  right  of  action?  If  so,  what  was 
itf  Appellant  contends  that  it  was  the  failure  of  such 
appellee  to  hold  $657  of  the  money  paid  into  his  hands 
as  such  clerk  on  said  judgment,  and  to  pay  over  said 
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amount  to  relators,  as  the  surviving  partners  of  Mock 
and  SonSy  by  virtue  of  their  said  lien,  notice  and 
demand.  We  cannot  concur  in  this  contention:  The 
appellee  Ferdinand  Bleeke,  as  such  clerk,  could  only 
apply  so  much  of  the  money  paid  into  his  hands  in 
satisfaction  of  the  judgment  in  question  to  the  re- 
lators as  mere  lienholders  as  might  be  actually  due 
them.  The  amount  due  by  virtue  of  any  such  lien, 
if  anything,  was  wholly  uncertain.  The  mere  filing 
by  Mock  and  Sons  of  their  declaration  of  intention 
to  hold  a  lien  on  the  judgment  did  not  determine  the 
existence  or  the  amount  of  the  same,  but  left  it  open 
for  adjudication  or  adjustment  between  the  contract- 
ing parties.  Kimble  v.  Board,  etc.  (1904),  32  Ind. 
App.  377,  66  N.  E.  1023 ;  1  Watson,  Statutory  Liens 
^49.  The  act  of  filing  such  declaration  of  intention, 
in  pursuance  of  the  statute,  is  an  unilateral  proceed- 
ing, and  does  not  assume  to  fix  the  amount  due.  Its 
only  purpose  is  to  protect  the  attorney  rendering  the 
service  for  whatever  amount  is  actually  due,  as  may 
thereafter  be  determined.  The  statute  itself  desig- 
nates the  amount  to  be  stated  in  such  declaration  as 
a  mere  claim,  and  does  not  purport  to  state  a  deter- 
mined amount.  Such  lien,  in  fact,  depended  on  sev- 
eral contingencies,  which  the  clerk  had  no  right  to 
.determine,  such  as  the  interest  represented,  the  terms 
of  employment,  the  agreed  amount  to  be  paid  for 
such  services,  or  reasonable  value  thereof,  the  filing 
of  a  declaration  of  intention  within  the  required  time, 
and  such  other  matters  as  might  enter  into  its  deter- 
mination. Until  the  validity  and  extent  of  any  such 
lien  is  established,  no  official  duty  rested  upon  the 
clerk  to  pay  any  part  of  such  money  to  Mock  and 
Sons,  as  mere  lienholders,  whatever  his  duty  may 
have  been  to  pay  the  same  to  the  judgment  creditor 
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himself,  or  the  attorneys  of  record  on  behalf  of  their 
principal.  Appellant  discusses  the  rights  of  Mock 
and  Sons  as  equitable  lienholders,  regardless  of  the 
statute,  but  the  same  reasoning  would  apply,  if  the 
complaint  could  be  construed  to  be  drawn  on  that 
theory,  and  the  same  defect  would  still  exist.  Ques- 
tions arising  out  of  the  acts  of  the  clerk  in  paying  the 
money  in  question  to  said  other  attorneys,  as  alleged 
in  the  complaint,  need  not  be  determined  here,  as  the 
only  liability  of  the  clerk  to  the  relators  would  arise 
from  his  failure  to  pay  under  such  circumstances  as 
made  it  his  ofScial  duty  so  to  do,  and  not  from  any 
collateral  acts  in  the  management  or  distribution 
of  such  fund. 

We  therefore  conclude  that  the  facts  stated  in  the 
amended  complaint  do  not  show  the  breach  of  any 
official  duty  on  the  part  of  the  principal  in  such  bond. 
By  what  we  have  said  we  do  not  mean  to  imply  that 
the  action  of  the  clerk  in  paying  out  all  the  money 
received  on  said  judgment  as  alleged  has  defeated 
the  lien  of  the  relators  for  their  attorney  fees,  or  left 
them  remediless.  They  may  take  the  proper  steps* 
to  have  the  amount  of  their  alleged  lien  determined, 
and,  when  t^s  is  done,  a  duty  will  rest  upon  the  clerk 
to  pay  the  same,  provided  he  has  received  the  money 
on  said  judgment  as  alleged  in  the  complaint.  His 
failure  so  to  do  would  then  be  a  breach  of  an  official 
duty,  which  would  give  appellants  a  right  of  action 
on  his  bond. 

Other  questions  are  raised  by  the  demurrer  to  the 
amended  complaint,  which  we  deem  it  unnecessary 
to  dedde,  inasmuch  as  there  can  be  no  reversal  of 
the  judgment  for  the  reasons  stated. 

Judgment  affirmed. 
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Galvik  V.  Beown. 

[No.  10,461.    Filed  January  10, 1919.    Rehearing  denied  liay  9, 1910. 

Transfer  denied  June  26, 1919.] 

1.  Affaai.. — Right  of  Appeal. — The  right  of  appeal  is  wholly  stat- 
utory, Except  where  expressly  secured  by  the  Constitution,    p.  32. 

2.  Mastbb  and  Sebvant. — WorkmerCB  Compensation  Act. — ^Appli- 
cants Attorney* 8  Pee. — Right  to  Review. — Under  the  Workmen's 
Ck)mpen8ation  Act  (Acts  1915  p.  392,  §80201  et  seq.  Bums'  Supp. 
1918),  no  appeal  is  authorized  from  an  order  of  the  Industrial 
Board  fixing  the  amount  of  attorney's  fee  due  applicant's  attor- 
ney for  services  rendered  in  securing  an  award,    p.  34. 

3.  Mastbb  and  Sebvant. — Workmen'9  Compensation  Act. — ^Appeal. 
— DismisHah — ^As  an  appeal  to  the  Appellate  Court  from  an  allow- 
ance of  fees  for  applicant's  attorney  is  unauthorized  under  the 
Workmen's  Compensation  Act  (Acts  1915  p.  392,  f 80201  et  seq. 
Bums'  Supp.  1918),  it  will  be  dismissed,  even  though  the  ques- 
tion is  not  raised  by  appellee,    p.  34. 

4.  Hastxb  and  Sebvant. — Worhm^B  Compensation  Act. — Appeals, 
— Decisions  Revietcahle. — ^As  {61  of  the  Workmen's  Compensation 
Act  (Acts  1915  p.  392,  §80201  et  seq.  Bums'  Supp.  1918),  provides 
for  an  appeal  to  the  Appellate  Court  only  from  an  award  by  the 
fun  board,  where  the  record  discloses  an  award  by  less  than  the 
full  board,  an  appeal  is  imauthorized  and  must  be  dismissed. 
p.  34. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Work- 
men's Compensation  Act  by  Harry  C.  Brbwn.  From 
an  order  made  by  part  of  the  Industrial  Board,  fix- 
ing the  amount  of  attorney's  fees  due  applicant's  at- 
torney, George  W.  Galvin,  the  latter  appeals. 

Oeorge  W.  Oalvln,  for  appellant. 
James  W.  Noel,  Eugene  Iglehart  and  Clinton  H. 
Oivcm,  for  appellee. 

Batman,  P.  J. — The  record  in  this  case  discloses 
that  appellee,  Harry  C.  Brown,  was  an  employe  of 
Nordyke  and  Marmon  Company;  that  he  received  a 
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personal  injury  by  accident  arising  out  of  and  in  the 
course  of  his  said  employment ;  that  he  filed  an  appli- 
cation before  the  Industrial  Board  for  an  adjustment 
of  his  compensation  because  of  such  injury,  which  re- 
sulted in  a  final  award  in  his  favor  against  his  em- 
ployer of  $11  per  week  for  100  weeks  beginning  May 
14,  1917 ;  that  afterwards  appellee  and  his  employer 
entered  into  an  agreement,  which  was  approved  by 
the  Industrial  Board,  whereby  the  latter 's  liability 
to  appellee  for  74  weeks  of  its  compensation  liability 
was  redeemed  by  the  payment  of  $796.89  in  a  lump 
sum;  that  appellant,  George  W.  Galvin,  represented 
appellee  as  his  attorney  in  said  proceedings;  that 
some  time  after  the  adjustment  and  payment  of  said 
compensation  appellee  filed  a  petition  before  the  In- 
dustrial Board  asking  that  it  fix  the  attorney  fee 
due  his  said  attorney  for  the  services  rendered  by 
him  in  said  matter;  that  appellant  entered  his  spe- 
cial appearance  to  said  petition  and  filed  a  plea  in 
abatement;  that  afterward  appellee's  said  petition 
and  appellant's  said  plea  in  abatement  were  submit- 
ted to  two  members  of  the  Industrial  Board,  who 
heard  the  evidence  and  took  the  cause  under  advise- 
ment; that  said  two  members  of  the  board  subse- 
quently overruled  appellant's  plea  in  abatement,  and 
made  a  finding  of  facts,  and  entered  an  order,  where- 
by the  fee  of  appellant  for  services  rendered  appellee 
in  the  prosecution  of  his  said  claim  for  compensation 
was  fixed  and  approved  at  the  sum  of  $88  and  appel- 
lant was  ordered  to  return  to  appellee  all  moneys  re- 
ceived and  retained  by  him  in  excess  of  said  sum ;  that 
appellant  thereafter  filed  his  petition  for  a  rehearing, 
and  asked  an  order  setting  aside  and  vacating  the 
order  theretofore  made  by  the  board  relating  to  his 
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said  attorney  fee;  that  appellant  presented  his  said 
petition  in  person  to  a  single  member  of  said  board, 
and  requested  that  he  act  thereon ;  and  that  said  mem- 
ber, after  considering  said  petition  and  being  duly 
advised,  overruled  the  same.  Appellant  is  now  at- 
tempting to  prosecute  an  appeal  from  the  order  made 
by  the  two  members  of  the  board,  relating  to  his  said 
attorney  fee.  Appellee  has  filed  a  motion  to  dismiss 
the  appeal  on  the  ground  that  this  court  has  no  juris- 
diction to  hear  and  determine  the  same,  because  the 
record  fails  to  show  an  award  by  the  full  Industrial 
Board. 

In  determining  an  appeal  the  question  of  jurisdic- 
tion is  always  of  primary  consideration.    It  is  well 
settled  that  the  right  of  appeal  is  wholly  statu- 

1.  tory,  except  where  expressly  secured  by  the 
Constitution.  Hall  v.  Kincaid  (1917),  64  Ind. 
App.  103,  115  N.  E.  361.  The  right  of  appeal  under 
the  Workmen's  Compensation  Act,  Acts  1915  p.  392, 
§80201  et  seq.  Bums'  Supp.  1918,  is  not  a  constitu- 
tional right,  but  a  purely  statutory  one.  The  only 
provision  of  said  act  which  confers  any  authority  on 
the  Industrial  Board  with  reference  to  attorney  fees 
is  found  in  §65,  which  reads  as  follows:  **Fees  of 
attorneys  and  physicians  and  charges  of  hospitals  for 
services  under  this  act  shall  be  subject  to  the  ap- 
proval of  the  board.'*  It  is  apparent  that  this  sec- 
tion gives  the  board  power  to  approve  fees  of  attor- 
neys for  services  rendered  an  employe  in  the  prosecu- 
tion of  his  claim  for  compensation,  but  the  question 
arises  as  to  whether  such  approval  is  subject  to  re- 
view by  this  court  on  appeal.  We  must  look  to  the 
act  itself  for  a  determination  of  this  question.  The 
only  section  of  the  act  conferring  the  right  of  appeal 
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from  the  action  of  the  Industrial  Board  is  §61,  as 
amended  by  the  acts  of  1917.  (Acts  1917  p.  154, 
§8020q2  et  seq.  Burns*  Supp.  1918).  In  order  to 
determine  the  scope  of  the  right  thereby  conferred, 
we  must  consider  it  in  connection  with  certain  of 
the  preceding  sections.  Section  57,  as  amended  by 
the  act  of  1917,  provides  that:  *'If  after  seven  days 
from  the  date  of  the  injury  or  at  any  time  in  case  of 
death,  the  employer  and  the  injured  employe  or  his 
dependents  reach  an  agreement  in  regard  to  com- 
pensation under  this  act,  a  memorandum  of  the  agree- 
ment in  the  form  prescribed  by  the  Industrial  Board 
shall  be  filed  with  the  board, '*  etc.  Acts  1917  p.  227, 
^20o2  Burns'  Supp.  1918.  Section  58  provides 
thatf  **If  the  employer  and  the  injured  employe  or 
his  dependents  fail  to  reach  an  agreement  in  regard 
to  compensation  under  this  act  ♦  ♦  *  either 
party  may  make  an  application  to  the  industrial 
board  for  a  hearing  in  regard  to  the  matters  at  issue 
and  for  a  ruling  thereon.*'  Section  58,  supra,  and 
§§59,  60,  as  amended  by  the  act  of  1917,  supra,  pro- 
vide for  the  manner  of  such  hearing,  for  an  award  in 
pursuance  thereof,  and  for  a  review  of  the  same  when 
made  by  less  than  all  the  members  thereof.  Section 
61,  supra,  then  follows  and  provides  that:  **An 
award  by  the  full  board  shall  be  conclusive  and  bind- 
ing as  to  all  questions  of  fact,  but  either  party  to  the 
dispute  may,  within  thirty  days  from  the  date  of  such 
award,  appeal  to  the  appellate  court  for  errors  of 
law  under  the  same  terms  and  conditions  as  govern 
appeals  in  ordinary  civil  actions.'*  (Our  italics). 
It  is  quite  apparent  that  the  dispute  to  which  ref- 
erence is  made  in  said  section  is  the  difference  be- 

VOL.  71—3. 
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tween  the  employer  and  injured  employe,  arifl- 

2.  ing  from  a  failure  to  agree  as  provided  in  §58, 
supra.    The  act  nowhere  makes  any  express 

provision  for  an  appeal  from  an  order  approving  or 
disapproving  attorney  fees,  and  we  fail  to  find  any 
provision  from  which  any  such  right  can  be  properly 
implied.  Certainly  a  provision  for  an  appeal  from 
an  award  growing  out  of  a  disagreement  between  an 
employer  and  an  injured  employe,  with  reference 
to  the  latter 's  compensation,  cannot  be  so  construed 
as  to  imply  the  right  of  appeal  in  a  collateral  matter, 
based  on  the  action  of  the  board  in  approving  or  dis- 
approving attorney  fees,  which  must  necessarily  arise 
out  of  an  express  or  implied  contract  between  the 
injured  employe  and  his  attorney.  The  two  matters 
are  so  far  unrelated  as  to  forbid  such  an  implication. 
We  therefore  conclude  that  there  is  no  authority  for 
an  appeal  from  an  order  of  the  Industrial 

3.  Board   approving   or   disapproving   attorney 
fees.    Having  reached  this  conclusion,  it  is  our 

duty  to  dismiss  the  appeal,  although  appellee  has 
not  raised  the  question  in  any  form.  Schidtz  v.  Alter 
(1915),  60  Ind.  App.  245,  110  N.  E.  230. 

But  even  if  the  law  were  otherwise  with  reference 

to  the  question  we  have  been  considering,  we  would 

still  be  compelled  to  dismiss  this  appeal  on  the 

4.  ground  stated  by  appellee.    The  statute  only 
provides  for  an  appeal  from  an  award  by  the 

full  board.    §61,  Acts  1917  p.  154,  supra.    The  record 
in  this  case  fails  to  disclose  any  award  from  the  full 
Industrial  Board,  and  hence  an  appeal  is  unauthor- 
ized. 
For  the  reasons  stated,  the  appeal  is  dismissed. 
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Gleyrland^  Cikcinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Locke. 

[No.  9366.    Filed  June  27,  1919.] 

1.  Plkabiko. — Complaint, — Amending  to  Conform  to  Evidence,-^ 
The  fact  that. the  issues  are  changed  by  an  amendment  of  the 
complaint  to  make  it  conform  to  the  evidence  is  no  reason  why 
the  amendment  should  not  be  permitted,    p.  39. 

2.  GoNTiKUANCE. — Qrounds, — Amendment  to  Complaint — ^In  a  pas- 
senger's action  against  a  railroad  company  for  injuries  sustained 
bj  the  derailment  of  a  train,  where  the  complaint  charged  that 
the  engine  and  cars  were  defective  and  insufficient  in  certain 
particulars  unknown  to  plaintiff,  so  that  they  were  liable  to 
derailment,  an  amendment  to  the  complaint,  made  to  make  it 
conform  to  the  evidence,  alleging  that  one  car  was  of  unusual 
height  and  sixe,  and  was  stiff  and  new,  and  was  thereby  liable 
to  derailment,  did  not  bring  a  new  charge  of  negligence,  its 
only  effect  being  to  make  the  complaint  more  specific,  so  that 
It  was  not  error  to  overrule  a  motion  for  a  continuance  on  ac- 
count of  the  amendment,    p.  39. 

3.  Appeal. — Review. — Harmleas  Error, — Mi8Conduct  of  Counsel. — 
In  an  action  for  personal  injuries,  statements  by  plaintiff's  coun- 
sel, in  his  argument  to  the  Jury,  that  plaintiff  should  not  be 
given  a  low  verdict,  less  than  he  was  entitled  to,  with  the  Idea 
that  defendant  would  not  appeal,  as  the  case  would  be  appealed 
anyhow,  whatever  the  verdict  might  be,  were  improper,  and  it 
was  error  for  the  trial  court  to  overrule  an  objection  thereto, 
but,  as  the  effect  of  such  statements  was  to  increase  the  amount 
of  damages  assessed,  and  appellant,  although  specifying  exces- 
sive damages  as  a  ground  for  new  trial,  failed  to  present  that 
question  hi  his  brief,  indicating  that  it  had  no  objection  to  the 
amount  of  the  award,  the  error  will  be  deemed  harmless,    p.  40. 

Prom  Herry  Circuit  Court ;  Fred  C.  Oause,  Judge. 

Action  by  Leslie  B.  Locke  against  the  Cleveland, 
Cinciimati,  Chicago  and  St.  Louis  Eailway  Company. 
From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Affirmed. 
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Frank  L.  Littleton,  Forkner  &  Forkner  and  John 
L.  Rupe,  for  appellant. 
A.  R.  Feemster  and  John  F.  Robbins,  for  appellee. 

McMahan,  J. — This  is  an  action  by  appellee  against 
appellant  to  recover  for  personal  injuries  sustained 
by  appellee  while  he  was  a  passenger  on  one  of  ap- 
pellant's trains.     The  complaint  was  in  two  para- 
graphs.    The  first  of  these,  after  alleging  that  ap- 
pellant owned  and  operated  a  line  of  railroad  for  the 
purpose  of  carrying  passengers  and  freight,  and  that 
appellee  became  a  passenger  on  one  of  appellant's 
trains,  alleged  that,  while  he  was  being  carried  as 
such  passenger  by  appellant,  the  car  in  which  he  was 
riding  became  derailed,  and  that  by  reason  thereof 
he  was  injured.    It  is  charged  and  alleged  that  the 
portion  of  the  track  where  the  derailment  occurred 
was  defective ;  that  the  ties  were  rotten  and  unfit  for 
use;  that  the  rails  were  improperly  laid  and  inse- 
curely fastened  to  the  ties,  so  that  the  rails  were 
liable  to  spread  and  be  pushed  from  their  proper 
place,  and  thereby  permit  the  train  to  be  thrown  from 
the  track ;  that  appellant  negligently  ran  and  operated 
said  train  along  and  over  said  defective  and  unsafe 
portion  of  said  track  at  a  high  and  dangerous  rate 
of  speed,  and  that,  by  reason  of  said  defective  and 
unsafe  condition  of  the  track  and  the  operation  of 
said  train  at  said  high  rate  of  speed,  the  car  in  which 
appellee  was  riding  was  derailed,  and  that  appellee 
was  thereby  injured,  without  fault  or  negligence  on 
his  part. 

The  second  paragraph  of  complaint,  before  being 
amended  as  hereinafter  stated,  was  about  the  same 
as  the  first,  save  that  the  negligence  charged  in  this 
paragraph  was  in  substance  that  the  track  was  im- 
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properly  and  insecurely  placed,  laid  and  constructed, 
was  defective  and  unfit  for  use  in  respects  which 
plaintiff  was  unable  to  specify.  That  the  engine  and 
cars  were  defective  and  insufficient  in  certain  respects 
to  plaintiff  unknown,  so  he  could  not  more  fully  speci- 
fy, and  by  reason  thereof  were  unfit  to  be  run  and 
operated  over  such  defective  track  at  even  a  moder- 
ate rate  of  speed,  because  such  train  was  liable  at  all 
times  to  be  derailed,  and  that  the  defendant  ran  its 
train  at  a  dangerous  rate  of  speed,  and,  by  reason  of 
such  defective  condition  of  the  track  and  of  the  en- 
gine and  cars,  the  cars  were  thereby  derailed,  and  the 
plaintiff  was  injured. 

Demurrers  for  want  of  facts  were  filed  and  over- 
ruled as  to  each  of  these  paragraphs.  An  answer  of 
general  denial  being  filed,  the  cause  was  submitted  to 
a  jury  for  trial.  After  appellee  had  introduced  all 
his  evidence,  the  appellant's  witnesses  had  testified 
that  where  the  derailment  occurred  the  ties  and  track 
were  in  good  condition ;  that  the  first  car  derailed  was 
a  car  immediately  in  front  of  the  caboose  in  which 
appellee  was  riding  (the  train  being  a  freight  train) ; 
that  this  car  was  a  large,  new  automobile  car,  and 
empty,  not  belonging  to  appellant,  but  being  trans- 
ported by  it  to  be  loaded  at  a  station  on  appellant's 
line;  that  this  car  was  in  good  condition,  but,  being 
new,  was  stiff  and  liable  to  be  derailed  in  going 
around  a  curve. 

After  all  the  evidence  had  been  thus  introduced  as 
to  the  cause  of  the  accident,  appellee  asked  leave  to 
amend  his  complaint  by  inserting  therein  that  the 
track  was  "rough  and  uneven, '*  and  "that  one  of 
the  cars  of  said  train  was  of  great  and  unusual 
height  and  size,  and  was  stiff  and  new,  and  was  of 
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suoh  construction,  proportions  and  dimensions  as 
that  when  being  run  over  said  rough  and  uneven, 
defective,  and  unfit  portion  of  said  defendant's  track 
said  car  was  at  all  times  liable  to  be  caused  thereby 
to  rock  and  sway  violently  from  side  to  side  and  to 
be  thereby  derailed,  and  was  by  reason  thereof  unfit 
for  use  in  said  train,"  and  also  by  alleging  that  said 
accident  and  injury  to  appellee  were  caused  by  rea- 
son of  said  height,  size,  construction,  proportions, 
dimensions,  newness  and  stiffness  of  said  one  car  of 
the  train  as  aforesaid. 

The  court,  over  the  objection  and  exception  of  ap- 
pellant, permitted  the  amendments  to  be  made  for 
the  purpose  of  making  the  complaint  conform  to  the 
evidence  given  in  the  cause.  An  amended  second 
paragraph  of  complaint  was  then  filed,  and  appellant 
filed  its  verified  motion  for  a  continuance  on  the 
ground  of  surprise,  and  stating  that,  if  a  continuance 
was  granted,  it  could  and  would  produce  evidence 
that  it  was  not  negligence  to  run  said  car  in  said 
train.  This  motion  was  overruled,  and  appellant 
filed  a  motion  to  strike  out  said  amendments,  which 
was  also  overruled,  as  was  a  demurrer  for  want  of 
facts,  an  exception  being  saved  by  appellant  to  each 
adverse  ruling.  A  general  denial  was  filed  to  the 
amended  second  paragraph  of  complaint,  and  the 
trial  proceeded,  resulting  in  a  verdict  and  judgment 
against  appellant. 

Appellant  filed  a  motion  for  a  new  trial,  the  rea- 
sons therefor  being  that  the  verdict  is  not  sustained 
by  sufficient  evidence,  that  it  is  contrary  to  law,  that 
the  damages  awarded  were  excessive,  that  there  was 
irregularity  on  the  part  of  the  court  in  allowing  ap- 
pellee to  amend  the  second  paragraph  of  complaint. 
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the  overruling  of  the  motion  for  a  continuance,  mis- 
oonduct  of  connsel,  errors  in  giving  and  refusing  to 
give  instructions,  and  errors  in  the  admission  and 
refusal  to  admit  evidence. 

The  errors  assigned  in  this  court  and  not  waived 
are  that  the  court  erred  in  permitting  appellee  to 
amend  his  complaint,  in  overruling  the  motion  for  a 
continuance,  and  in  the  overruling  of  the  motion  for 
a  new  trial. 

Appellant  contends  that  the  court  erred  in  permit- 
ting appellee  to  amend  his  complaint  to  correspond 
with  the  evidence  which  had  been  introduced 

1.  for  the  reason  that  such  amendment  changed 
the  issues  by  bringing  in  a  new  charge  of  neg- 
ligence.   We  do  not  understand  that  the  fact 

2.  that  the  issues  were  changed  by  the  amend- 
ment is  a  reason  why  the  amendment  should 

not  be  made.  If  the  issues  were  not  changed,  there 
would  be  no  reason  for  making  the  amendment.  In- 
deed, we  are  of  the  opinion  that  the  amendment  was 
wholly  unnecessary,  and  that  its  only  eflfect  was  to 
make  the  allegations  of  the  second  paragraph  of  com- 
plaint more  specific.  It  will  be  observed  that  the 
said  second  paragraph,  before  being  amended,  al- 
leged that  the  track  was  "improperly  and  insecurely 
placed,  laid  and  constructed,  and  defective,  unsafe, 
and  imfit  for  use  in  certain  respects  not  more  defi- 
nitely known  to  the  plaintiff,  and  which  for  this  rea- 
son cannot  be  more  fully  specified  and  set  forth ;  that 
the  engine  and  cars  of  said  train  in  which  plaintiff 
was  so  riding  were  at  that  time  defective  and  insuffi- 
cient in  certain  respects  and  particulars  to  the  plain- 
tiff unknown  and  which,  for  that  reason,  cannot  be 
more  fuUy  specified  and  set  forth  herein,  and  that  the 
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same  by  reason  thereof  were  unfit  to  he  run  and  oper- 
ated over  and  along  said  defective  portion  of  defend- 
ant's said  track,  that  by  reason  of  said  defective  and 
unfit  condition  of  said  engine  and  cars,  the  plaintiff 
alleges  that  it  was  dangerous  to  run  and  operate  said 
train  rapidly,  or  even  at  a  moderate  rate  of  speed 
along  and  over  said  defective  portion  of  said  track, 
for  that,  as  this  plaintiff  alleges,  said  train  was  liable 
at  all  times  by  reason  thereof,  when  being  so  run  and 
operated,  to  be  caused  thereby  to  be  derailed  and 
thrown  from  said  track  to  the  injury  and  damage  of 
persons  riding  thereon/' 

There  was  no  error  in  overruling  the  motion  for  a 
continuance,  as  all  of  the  evidence -could  have  been 
introduced  under  the  allegations  in  the  complaint 
prior  to  the  amendment,  and  a  recovery  had  thereon, 
without  the  amendments  having  been  made. 

The  first,  second  and  third  specifications  in  appel- 
lant's motion  for  a  new  trial  also  relate  to  the  action 
of  the  court  in  permitting  appellee  to  amend  the  sec- 
ond paragraph  of  complaint,  and  in  overruling  appel- 
lant's  motion  for  a  continuance.  Having  already  de- 
cided that  the  court  committed  no  error  in  regard  to 
these  matters,  we  need  give  them  no  further  con- 
sideration. 

The  next  contention  is  that  appellee 's  attorney  was 
guilty  of  misconduct  while  making  the  closing  argu- 
ment to  the  jury.    It  appears  that,  during  the 

3.  course  of  his  argument,  the  attorney  for  ap- 
pellee said  to  the  jury:  ** Gentlemen,  I  don't 
want  to  get  into  your  heads  any  idea  of  giving  this 
man  a  low  verdict,  less  than  he  is  entitled  to  with  the 
idea  that  this  company  will  not  appeal,"  and  upon 
objection  being  made  by  appellant  to  the  statement^ 
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appellee's  .comiBel  repeated:  "I  repeat,  I  don't  want 
yon  to  get  it  into  yonr  heads  to  give  this  man  a  low 
verdict,  less  than  he  is  entitled  to,  with  the  idea  that 
this  company  will  not  appeal.  This  case  will  be  ap- 
pealed anyhow,  whatever  yonr  verdict  may  be.'' 
Wherenpon  appellant  objected  to  the  statements  to 
the  jnry  as  misconduct  of  counsel,  and  moved  to 
withdraw  the  case  from  the  jury  on  account  thereof, 
whereupon  the  court,  in  the  presence  of  the  jury, 
said:  **The  objections  and  motion  will  be  overruled; 
I  think  the  argument  is  proper,"  to  which  ruling  and 
action  of  the  court  appellant  excepted. 

These  remarks  of  counsel  were  improper,  and  were 
rendered  doubly  so  by  the  action  of  the  trial  court  in 
approving  them.  The  tendency  of  such  statements, 
and  doubtless  the  purpose  in  making  them,  was  to 
induce  the  jury  to  return  a  verdict  for  a  larger 
amoimt  than  they  otherwise  would  do.  One  of  the 
specifications  in  the  motion  for  a  new  trial  is  that  the 
damages  awarded  are  excessive,  but  appellant  has 
whoUy  failed  to  present  that  question,  and  we  are 
therefore  justified  in  assuming  that  the  damages  as- 
sessed are  not  excessive,  and  that  appellant  has  no 
objection  to  the  amount  of  the  award.  That  being 
true,  the  statements  of  counsel  were  harmless.  We 
do  not  want  to  be  understood  as  approving  the  state- 
ments of  counsel,  nor  as  holding  that  such  state- 
ments, when  deliberately  made,  as  they  were  in  this 
case,. and  approved  by  the  trial  court,  do  not  consti- 
tute such  misconduct  of  counsel  as  to  be  reversible 
error.  We  would  not  hesitate  to  reverse  this  case  on 
account  of  such  misconduct  were  it  not  for  the  fact 
that  appellant  is  seemingly  content  with  the  amount 
of  the  verdict.    There  are  other  remarks  of  counsel 
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which  appellant  contends  amount  to  such  misconduct 
as  to  be  reversible  error,  but  we  think  otherwise.  As 
to  misconduct  of  counsel  see  Carter  v.  Carter  (1885), 
101  Ind.  450;  School  Town,  etc.  v.  Shaw  (1885),  100 
Ind.  268;  Rudolph  v.  Landwerlen  (1883),  92  Ind.  34; 
Holliday  <&  Wyon  Co.  v.  O'Donnell  (1913),  54  Ind. 
App.  95,  101  N.  E.  642;  Pittsburgh,  etc.,  R.  Co.  v. 
Campbell  (1904),  116  111.  App.  356;  L.  H.  (6  St.  L.  R. 
Co.  V.  Morgan  (1901),  110  Ky.  740,  62  S.  W.  736; 
Mount  V.  Commonwealth  (1905),  120  Ky.  398, 86  S.  W. 
707,  27  Ky.  Law  Rep.  788 ;  LouisvUle,  etc.,  R.  Co.  v. 
Pointer,  Admr.  (1902),  113  Ky.  952,  69  S.  W.  1108,  24 
Ky.  Law  Rep.  772 ;  Olfermann  v.  Union  Depot  R.  Co. 
(1894),  125  Mo.  408,  28  S.  W.  742,  46  Am.  St.  483; 
Martin  v.  State  (1886),  63  Miss.  505, 56  Am.  Rep.  812, 
noiQ;  McDonald  v.  People  (1888),  126  HL  150, 18  N.  E. 
817,  9  Am.  St.  547,  note. 

Complaint  is  made  relative  to  the  refusal  of  the 
court  to  give  instructions  Nos.  2  and  5  requested  by 
appellant.  No.  2  related  to  the  proof  required  before 
a  recovery  could  be  had  on  the  second  paragraph 
of  complaint,  and  was  not  applicable  to  such  para- 
graph after  the  same  was  amended.  No.  5  is  fully 
covered  by  No.  16,  given  by  the  court. 

Objection  is  made  to  instructions  Nos.  2,  3,  5  and 
10  as  given,  in  that  the  court  unduly  emphasized  and 
repeated  certain  rules  of  law,  but,  after  a  careful 
consideration  of  these  instructions,  we  do  not  find 
them  open  to  the  objection  urged  against  them. 

No.  6  is  not  open  to  the  objection  urged.  The  ob- 
jection to  No.  8  is  that  it  was  error  to  allow  the 
amendment  to  be  made  to  the  second  paragraph  of 
complaint,  and  that  it  was  therefore  error  to  give 
this  instruction.    We  hold  otherwise. 
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Complaint  is  ioiade  concerning  certain  parts  of  ap- 
pellee 's  testimony,  but  we  see  no  particular  objection 
to  the  same.  It  further  appears  that  appellant  when 
cross-examining  appellee's  wife  elicited  the  same 
facts  from  her. 

We  have  examined  the  other  contentions  relative  to 
the  admission  and  exclusion  of  evidence,  but  find  no 
reversible  error.    Judgment  affirmed. 


ALDBmOE  ET  AL.  V.  GlASMEYEB. 
[No.  9,914.    FUed  Jtme  27,  1919.] 

1.  Husband  and  Wif& — Action  Against  Wife. — Defense. — Oover- 
ture, — Pleadinff. — ^The  defense  arising  from  coverture  is  a  per- 
sonal defense,  and,  when  pleaded  to  an  action  on  contract  against 
a  married  woman,  the  plaintiff  must  reply  tacts  which  show  that 
the  contract  sued  on  is  one  on  which  she  is  hound,    p.  51. 

2.  Husband  and  Wife. — Joint  Ohliffations. — Action, — Plea  of 
Buretyihip  hy  Wife, — Reply, — Sufficiency. — In  an  action  against 
husband  and  wife  to  recover  on  notes  executed  by  them  in  pay- 
ment of  the  purchase  price  of  a  store,  and  to  foreclose  a  mort- 
gage securing  the  payment  of  the  notes,  paragraphs  of  plaintiffs 
reply  to  paragraphs  of  answer  filed  by  the  wife  pleading  surety- 
ship, held  to  show  sufficiently  that  she  acquired  a  beneficial  in- 
terest in  the  store  by  purchase,  so  that  she  would  be  a  principal 
and  not  a  surety  on  the  notes,    p.  62. 

3.  Appeal. — Review, — HarmlcBB  Error. — OverrulinQ  Demurrer. — 
Error,  tf  any,  in  overruling  demurrer  to  a  reply  seeking  to  estop 
defendants  from  asserting  that  the  wife  was  a  surety  on  the 
notes  in  suit  is  harmless,  the  court  having  determined  that  the 
wife  was  in  fact  a  principal,    p.  63. 

4.  Appeal. — Brief s,Sufflciency, — Rules  of  Court.— Where  appel- 
lant's brief  states  a  number  of  abstract  propositions  of  law  with- 
out any  specific  application  of  the  same,  the  brief  fails  to  com- 
ply with  the  rules  of  court  governing  the  preparation  of  briefs, 
p.  63. 

5.  Husband  and  Wife.— J^oin*  OUigation%,'^Wife  as  Surety.-^Bur- 
den  of  Proof, — ^Where  the  obligation  sued  upon  is  that  of  hus- 
band and  wife,  and  is  secured  by  mortagage  on  real  estate  held 
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by  them  as  tenants  by  entireties,  there  is  no  presumption  that 
the  wife  is  surety,  or  that  the  consideration  obtained  was  not 
used  for  the  benefit  of  her  Joint  estate,  and  the  burden  is  upon 
her  to  allege  and  prove  that  she  executed  such  obligation  as 
surety  and  not  as  principal,    p.  53. 

6.  Husband  and  Wife.— Joint  Ohligations.— Relation  of  Wife. — 
Presumption. — That  the  notes  sued  on  were  the  Joint  obligations 
of  defendants,  husband  and  wife,  and  that  the  title  to  the  real 
estate  involved  was  held  by  them  as  tenants  by  entireties  at 
the  time  they  executed  the  mortgage  in  suit  to  secure  the  notes, 
would,  standing  alone,  create  a  presumption  that  the  wife  was 
a  principal  on  the  notes,  and  not  a  surety,  and,  where  the  other 
facts  found  by  the  court  tend  to  support  this  presumption  rather 
than  to  rebut  it,  the  presumption  stands,    p.  54. 

7.  Sales. — Executory  Contract. — Title. — Intention  of  Parties. — ^In 
an  executory  contract  of  sale  the  goods  remain  the  property 
of  the  seller  until  the  contract  has  been  executed,  and  whether, 
in  a  particular  case,  there  is  an  actual  sale,  or  only  an  execu- 
tory contract  of  sale,  depends  upon  the  intention  of  the  parties, 
p.  55. 

8.  Sales. — Executory  Contraxit. — Evidence. — In  an  action  to  re- 
cover on  notes  given  for  the  purchase  price  of  a  store  and  to 
foreclose  a  mortgage  given  to  secure  the  payment  of  the  notes, 
evidence  held  to  warrant  the  inference  that  the  contract  of  sale 
remained  executory  until  the  execution  of  the  bill  of  sale.    p.  55. 

9.  Appeal. — Review. — Findings. — Sufficiency  of  Evidence, — In  de- 
termining whether  the  finding  of  facts  is  sustained  by  sufllcient 
evidence,  the  court  on  appeal  must  not  only  consider  the  direct 
evidence  most  favorable  to  appellee,  but  also  all  reasonable  in- 
ferences that  the  trial  court  was  warranted  in  drawing  there- 
from,  and  this  is  true,  although  other  and  contrary  inferences 
may  be  reasonably  drawn  from  such  evidence,    p.  56. 

10.  Appeal. — Briefs. — Questions  Presented. — RuUngs  on  Evidence. 
— Where  appellant's  brief  fails  to  show  that  any  exceptions  were 
reserved  to  the  rulings  of  the  trial  court  with  reference  to 
the  admission  and  rejection  of  evidence,  no  question  in  that 
regard  is  presented  for  the  determination  of  the  court  on  appeal, 
p.  56. 

11.  Trial. — Venire  de  Novo. — ^Where  there  was  a  special  finding 
of  facts  and  conclusions  of  law  thereon,  and  the  facts  found 
are  sufllcient  to  sustain  the  conclusions  of  law  in  favor  of  plain- 
tiff, the  motion  for  a  venire  de  novo  was  properly  overruled,  p.  57. 

12.  Appeal. — Briefs. — Waiver  of  Error. — Assigned  errors  are 
waived  by  a  failure  of  appellants  to  make  any  specific  reference 
thereto  in  the  propositions  or  points  in  their  brief,    p.  57. 
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From  Delaware  Superior  Court;  Everett  Warner, 
Special  Judge. 

Action  by  Fred  W.  Clasmeyer  against  Bert  E. 
Aldridge  and  another.  From  a  judgment  for  plain- 
tiff, the  defendants  appeal.    Affirmed. 

Frederick  F.  McClellan,  Donald  D.  Hensel  and 
Leonidas  A.  Guthrie,  for  appellants. 

Pickens,  Cox  &  Conder  and  SUverberg,  Bracken  S 
Gray,  for  appellee. 

Batman,  C.  J. — This  is  an  action  by  appellee 
against  appellants,  who  are  husband  and  wife,  to  re- 
cover a  judgment  on  certain  promissory  notes,  exe- 
cuted by  each  of  them,  and  to  foreclose  a  mortgage 
executed  by  appellants  on  certain  real  estate  held  by 
them  as  tenants  by  entireties,  given  to  secure  said 
notes.  Appellant  Mary  J.  Aldridge  filed  her  sepa- 
rate answer  to  appellee's  complaint  in  four  para- 
graphs. The  first  is  a  general  denial.  The  second 
alleges  that  she  is  the  wife  of  her  coappellant,  and 
was  such  at  the  time  of  the  execution  of  the  mortgage 
mentioned  in  appellee's  complaint;  that  at  the  time 
of  the  execution  thereof  she  and  her  said  husband 
owned  the  real  estate  described  therein  as  tenants  by 
entireties;  and  that  she  executed  the  same,  and  the 
notes  secured  thereby  as  surety  only.  The  third  par- 
agraph is  a  plea  of  want  of  consideration.  The  fourth 
paragraph  alleges  that,  at  the  time  of  the  execution 
of  the  notes  and  mortgages  in  suit,  she  was,  and  still 
is,  the  wife  of  her  coappellant ;  that  said  instruments 
were  executed  in  consideration  of  a  debt  owing  by  her 
coappellant  to  appellee ;  that  she  received  no  part  of 
the  consideration  thereof,  and  executed  the  same  only 
as  surety  for  her  said  coappellant.    Appellee  filed  a 
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reply  to  the  second,  third  and  fourth  paragraphs  of 
said  answer  of  appellant  Mary  J.  Aldridge  in  two 
paragraphs.  The  first  is  a  general  denial,  and  the 
second  alleges  in  substance  that  the  notes  in  suit 
were  given  for  the  balance  of  the  purchase  price  of 
a  grocery  store,  purchased  jointly  by  appellants,  and 
that  the  mortgage  in  suit  was  given  to  secure  the 
same.  Appellant  Mary  J.  Aldridge  filed  a  demurrer 
to  ^aid  second  paragraph  of  reply,  which  was  over- 
ruled. Appellant  Bert  E.  Aldridge  filed  an  answer  to 
appellee 's  complaint  in  two  paragraphs.  The  first  is 
a  general  denial.  The  second  is  an  answer  to  so  much 
of  appellee 's  complaint  as  seeks  to  foreclose  the  mort- 
gage mentioned  therein.  It  alleges  in  substance  that, 
at  the  time  of  the  execution  of  said  mortgage,  appel- 
lants  were,  and  now  are,  husband  and  wife,  and  were 
on  said  date,  and  have  been  continuously  since,  the 
owners  of  the  real  estate  described  therein  as  tenants 
by  entireties ;  that  the  only  consideration  for  the  notes 
described  in  said  mortgage  was  a  grocery  store, 
which  he  alone  purchased  of  appellee,  and  in  which 
his  coappellant  had  no  interest ;  that  the  indebtedness 
evidenced  by  said  notes  is  his  debt;  that  no  part  of 
the  consideration  for  said  notes  passed  to  his  co- 
appellant  in  any  form ;  that  at  most  she  is  only  surety 
for  said  indebtedness,  and  that,  by  reason  of  such 
facts,  the  mortgage  in  suit  is  not  subject  to  fore- 
closure. Appellants  filed  a  joint  paragraph  of  an- 
swer to  appellee's  complaint,  which  is  the  same  in 
substance  as  the  second  paragraph  of  the  separate 
answer  of  appellant  Bert  E.  Aldridge.  Appellee  filed 
a  reply  to  the  second  paragraph  of  the  separate  an- 
swer of  appellant  Bert  E.  Aldridge  and  the  joint 
answer  of  appellants.    The  first  paragraph  is  a  gen- 
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eral  denial.  The  second  alleges  in  substance  that 
appellee  sold  a  grocery  store  to  appellants ;  and  that 
the  notes  and  mortgage  in  suit  were  executed  by  them 
in  connection  with,  and  as  part  of  the  consideration 
for,  their  joint  business.  The  third  paragraph  alleges 
facts  by  which  appellee  seeks  to  estop  appellants  from 
asserting  that  appellant  Mary  J.  Aldridge  is  surety 
on  the  notes  in  suit,  and  from  denying  the  validity 
of  the  mortgage  given  to  secure  the  same.  Appel- 
lants demurred  jointly,  and  appellant  Mary  J.  Ald- 
ridge demurred  separately,  to  appellee  ^s  said  third 
paragraph  of  reply,  which  demurrers  were  each  over- 
ruled. Appellants  filed  a  cross-complaint  against  ap- 
pellee, seeking  to  quiet  their  title  to  the  real  estate 
in  question,  to  which  the  latter  filed  an  answer  in  gen- 
eral denial.  On  the  issues  thus  formed  the  cause  was 
submitted  to  the  court  for  trial.  On  request  the  court 
made  a  special  finding  of  facts  and  stated  its  con- 
clusions of  law  thereon. 

The  facts  essential  to  the  determination  of  the  ques- 
tions hereinafter  considered  are  as  follows:  That 
on  and  prior  to  April  1, 1915,  appellee  was  the  owner 
of  a  grocery  store  and  meat  market  in  Indianapolis ; 
that  appellants  were  husband  and  wife,  and  were 
living  together  as  such  on  said  date,  and  at  all  times 
hereinafter  mentioned,  of  which  fact  appellee  had 
knowledge;  that  on  and  prior  to  said  date  each  of 
appeUants  were  earning  wages  and  contributing  the 
same  to  their  family  expenses ;  that  on  said  date  ne- 
gotiations were  begun  between  appellee  and  appellant 
Bert  E.  Aldridge  for  the  sale  of  said  store  and  mar- 
ket, in  which  appellee  agreed  to  sell  the  same  and 
accept  as  security  for  the  deferred  payments  therefor 
a  mortgage  on  certain  lots  in  Muncie,  Indiana,  which 
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appellants  were  purchasing,  together  with  a  chattel 
mortgage  on  the  property  sold;  that  said  appellant 
talked  to  his  wife  about  the  purchase  of  said  store 
and  market,  and  informed  her  about  the  arrange- 
ments for  the  payment  of  the  purchase  price  thereof ; 
that  on  April  3,  1915,  appellant  Bert  E.  Aldridge 
gave  appellee  a  check  for  $200  as  the  first  payment 
on  said  store  and  market,  and  that  it  was  then  agreed 
that  an  inventory  thereof  should  be  taken  on  the  next 
day,  which  was  Sunday,  and  that  the  deal  should  be 
closed  as  soon  as  appellants  received  a  deed  for  the 
Muncie  lots ;  that  appellee  and  appellant  Bert  E.  Ald- 
ridge, assisted  by  others,  made  an  inventory  of  the 
stock  in  said  store  and  market  on  the  following  day, 
at  which  time  the  former  delivered  to  the  latter  the 
keys  to  the  room  in  which  the  same  were  located,  and 
it  was  then  agreed  that  the  deal  should  be  closed  as 
soon  as  appellants  received  a  deed  for  said  Muncie 
lots;  that  on  April  5,  1915,  appellee  arranged  for  a 
transfer  of  the  insurance  policy  on  the  stock  and  fix- 
tures, and  for  an  assignment  of  the  lease  on  the  room 
in  which  the  same  were  located,  to  appellant  Bert  E. 
Aldridge;  that  thereafter  appellants  received  deeds 
for  said  Muncie  lots,  in  which  both  were  named  as 
grantees^  that  thereupon  appellant  Bert  E.  Aldridge 
called  appellee  by  phone  and  informed  him  that  the 
deeds  had  been  received ;  that  it  was  then  agreed  that 
appellee  and  appellants  should  meet  at  the  law  office 
of  Pickens,  Cox  and  Conder  during  the  noon  hour  of 
that  day  to  close  up  the  transaction;  that  shortly 
after  noon  on  April  7,  1915,  the  parties  met  at  the 
office  of  said  attorneys  as  agreed;  that  one  of  said 
attorneys,  Mr.  Conder,  at  appellee's  request,  had 
theretofore  prepared  a  bill  of  sale  from  appellee  to 
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appellants  for  s^id  stock  and  fixtures,  also  the  notes 
and  mortgages  in  suit,  also  certain  other  notes,  cover- 
ing the  balance  of  the  purchase  price  of  said  stock 
and  fixtures,  and  a  chattel' mortgage  thereon,  to  be 
given  by  appellants  to  appellee  to  secure  said  last- 
named  notes,  and  also  an  aflSdavit  to  be  signed  by 
appellee  to  comply  with  the  bulk  sales  law ;  that,  upon 
the  arrival  of  appellants,  Mr.  Conder  stated  to  them, 
in  the  presence  of  appellee,  that  he  understood  from 
what  had  been  told  him  that  Mrs.  Aldridge  was  en- 
tering into  the  purchase  of  a  grocery  store  with  her 
husband,  and  that  the  bill  of  sale  was  to  be  made 
to  them  jointly;  that  he  then  read  the  bill  of  sale, 
real  estate  and  chattel  mortgages  to  appellant  Mary 
J.  Aldridge;  that  she  stated  that  she  did  not  know 
anything  about  the  grocery  business,  and  did  not 
know  how  the  matter  would  come  out;  that  the  ap- 
pellants then  signed  the  notes  and  mortgage  in  suit, 
the  notes  and  chattel  mortgage  mentioned  above,  and 
acknowledged  the  execution  of  said  mortgages  before 
Mr.  Conder  as  a  notary  public;  that  said  notes  and 
mortgages  were  thereupon  delivered  to  appellee,  who 
signed  the  bill  of  sale,  and  delivered  the  same  to  ap- 
pellant Bert  E.  Aldridge ;  that  said  mortgages  were 
duly  recorded,  and  the  notes  secured  by  said  chattel 
mortgage  were  paid,  and  said  chattel  mortgage  duly 
released ;  that  appellant  ^Bert  E.  Aldridge  operated 
said  store  and  market  for  seven  or  eight  months  after 
April  7,  1915,  during  which  time  the  money  derived 
therefrom  was  deposited  in  his  name,  and  used  exclu- 
sively in  paying  the  notes  secured  by  said  chattel 
mortgage  thereon,  and  in  paying  bills  incurred  in 
operating  said  business,  and  no  part  thereof  was 
used  in  paying  the  individual  obligations  of  either  of 
appellants;  that  on  April  1,  1915,  appellant  Mary  J. 

VOL.  71—1. 


50  APPELLATE  COURT  OP  INDIANA, 


Aldridge  i;.  Glasmeyer— 71  In<L  An;>.  43w 


Aldridge  was  employed  by  the  Indianapolis  Corru- 
gating Company  at  a  salary  of  $18  per  week,  and 
prior  to  said  date  she  had  held  a  commission  as  no- 
tary public,  and  had  actdd  as  such  in  taking  acknowl- 
edgments to  various  instruments;  that  during  the 
time  in  which  appellants  operated  said  store  and 
market  they  lived  together  as  husband  and  wife,  kept 
house  as  such,  each  contributing  to  the  living  ex- 
penses of  said  household,  and  during  said  time  gro- 
ceries, meats  and  provisions  were  taken  from  said 
store  and  market  and  consumed  by  appellants  in  their 
home;  that  about  seven  or  eight  months  after  April 
1,  1915,  appellant  Bert  E.  Aldridge  exchanged  said 
store  and  market  for  certain  real  estate,  the  title  to 
which  was  taken  in  the  names  of  both  appellants ;  that 
the  consideration  for  the  notes  and  mortgage  in  suit 
was  a  part  of  the  purchase  price  of  said  store  and 
market;  that  said  notes  are  wholly  unpaid;  that  ap- 
pellee has  been  compelled  to  employ  attorneys  to  col- 
lect said  notes  and  foreclose  said  mortgage,  and  that 
a  reasonable  fee  therefor  is  $100 ;  that  appellants  are 
indebted  to  appellee  on  the  notes  sued  on  in  the  sum 
of  $959.15,  including  interest  and  attorneys*  fees,  and 
that  the  same  is  secured  by  the  mortgage  in  suit, 
which  is  a  lien  on  the  real  estate  therein  described. 

On  the  facts  specially  found  the  court  stated  con- 
clusions of  law,  which  are  in  effect  as  follows:  (1) 
The  law  of  the  case  is  with  appellee.  (2)  Appellant 
Mary  J.  Aldridge  executed  the  promissory  notes  and 
mortgage  in  suit  as  principal,  and  not  as  surety.  (3) 
Appellee  is  entitled  to  recover  of  appellants  the  sum 
of  $959.15,  without  relief  from  valuation  or  appraise- 
ment laws,  together  with  the  costs  of  this  action.  (4) 
Appellee  is  entitled  to  foreclose  the  mortgage  in  suit, 
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and  to  a  sale  of  the  real  estate  described  therein  to 
pay  and  satisfy  his  judgment  herein.  (5)  Appel- 
lants are  not  entitled  to  recover  on  their  cross-com- 
plaint. 

Appellants  jointly,  and  separately  and  severally, 
excepted  to  each  of  said  conclusions  of  law.  They 
afterwards  filed  a  joint  motion  for  a  new  trial,  and 
also  a  separate  and  several  motion  for  the  same 
purpose.  These  motions  are  in  substance  the  same, 
and  were  each  overruled.  Appellants  then  filed  their 
joint  and  several  motion  for  a  venire  de  novo,  which 
was  overruled.  They  now  prosecute  this  appeal,  and 
have  assigned  errors  which  require  a  consideration 
of  the  questions  hereinafter  determined. 

It  is  contended  that  the  court  erred  in  overruling 

the  demurrer  of  appellant  Mary  J.  Aldridge  to  the 

second   paragraph    of    appellee's    reply,    ad- 

1.  dressed  to  the  second  and  fourth  paragraphs 
of  said  appellant 's  separate  answer.  This  con- 
tention is  based  on  a  claim  that  said  paragraph  of 
reply  fails  to  allege  that  the  consideration  mentioned 
therein  was  received  by  her,  or  was  intended  to  be 
used  by  her  for  her  benefit,  or  for  her  separate  or 
joint  estate.  It  has  been  held  that  the  defense  aris- 
ing from  coverture  is  a  personal  defense,  and  that 
when  pleaded  to  an  action  on  contract  against  a  mar- 
ried woman,  the  plaintiff  must  reply  facts  which  show 
that  the  contract  sued  on  is  one  on  which  she  is 
bound.  Arnold  v.  Engelmcm  (1885),  103  Ind.  512,  3 
N.  E.  238;  Dickey  v.  KcdshecJc  (1898),  20  Ind.  290, 
50  N.  E.  590.  It  has  also  been  held  that,  where  a 
married  woman  acquires  a  beneficial  ownership  in 
land  purchased,  she  receives  a  consideration  for  her 
contract,  and  is  a  principal  therein  and  not  a  surety; 
that  where  land  is  conveyed  to  a  wife  and  her  husband 
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jointly,  the  contract  cannot  be  split  into  fragments 
to  the  prejudice  of  the  vendor,  but  as  to  him  all  the 
purchasers  are  principalis  and  the  promise  to  pay 
indivisable.  Kedy  v.  Kramer  (1891),  129  Ind.  478, 
28  N.  E.  1121.  No  reason  occurs  to  us  why  this  prin- 
ciple should  not  be  applied  to  contracts  involving  the 
purchase  of  personal  property  by  a  husband  and  wife. 

An  examination  of  the  paragraph  of  reply  under 

consideration  discloses  that  it  is  alleged  therein  in 

substance  that  the   stock  of  merchandise  in 

2.  question  was  purchased  by  appellants  jointly; 
that  they  executed  the  notes  and  mortgage  in 
suit  to  evidence  and  secure  the  balance  due  on  the 
purchase  price  thereof;  that  said  stock  of  merchan- 
dise was  sold  and  delivered  by  appellee  to  appellants 
jointly,  and  not  to  appellant  ^ert  E.  Aldridge  indi- 
vidually; and  that  said  notes  and  mortgage  were 
executed  by  appellants  in  connection  with  and  as  part 
of  the  consideration  for  their  joint  business.  True, 
the  pleader,  in  one  or  two  instances,  uses  the  inapt 
expression  *' tenants  by  the  entireties''  in  describing 
the  title  which  appellants  acquired  in  said  personal 
property  by  the  purchase  thereof.  AbsJiire  v.  State, 
ex  rel.  (1876),  53  Ind.  64.  However,  we  believe  that, 
notwithstanding  such  fact,  the  fair  import  of  said 
paragraph  of  reply  is  as  stated  above.  We  therefore 
conclude  that  it  alleges  facts  which  show  that  appel- 
lee Mary  J.  Aldridge  acquired  a  beneficial  interest 
in  said  stock  of  merchandise  by  purchase.  Under 
these  circumstances  she  would  be  a  principal,  and 
not  a  surety,  on  the  notes  given  for  the  purchase  price 
thereof,  in  accordance  with  the  rule  stated  above. 
We  conclude  that  the  court  did  not  err  in  overruling 
the  demurrer  in  question. 
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It  is  further  contended  that  the  court  erred  in  over- 
ruling the  joint  demurrer  of  appellants  to  appellee's 
third  paragraph  of  reply  to  their  joint  answer 

3.  to  the  complaint.    It  will  be  observed  that  said 
third  paragraph  of  reply  alleges  facts  by  which 

appellee  seeks  to  estop  appellants  from  asserting 
that  appellant  Mary  J.  Aldridge  is  surety  on  the 
notes  in  suit,  and  from  denying  the  validity  of  the 
mortgage  given  to  secure  the  same.  Inasmuch  as  the 
court  determined  that  said  appellant  was  in  fact  a 
principal  on  said  notes,  any  error  in  ruling  on  ap- 
pellants' demurrer  to  said  third  paragraph  of  reply 
would  be  harmless.  For  the  same  reason  any  error 
in  overruling  the  separate  demurrer  of  appellant 
Mary  J.  Aldridge  to  appellee's  third  paragraph  of 
reply  to  her  second  and  fourth  paragraphs  of  answer 
to  the  complaint  would  be  harmless. 

Appellants  contend  that  the  court  erred  in  each 

conclusion  of  law  stated  on  the  special  finding  of 

facts.    In  support  of  this  contention  they  state 

4.  a  number  of  abstract  propositions  of  law  with- 
out making  any  specific  application  of  the  same 

to  the  instant  case.  This  is  not  a  compliance  with 
the  rules  governing  the  preparation  of  briefs.  How- 
ever, we  gather  from  the  general  tenor  of  the  prop- 
ositions stated  that  appellants  base  their  contention 
in  this  regard  on  a  claim  that  the  special  finding  of 
facts  fails  to  show  that  appellant  Mary  J.  Aldridge 
received  all  or  a  part  of  the  consideration  of  the  notes 
in  suit,  either  in  person  or  to  the  betterment  of  her 
joint  or  separate  estate.    The  recognized  rule 

5.  in  this  state  is  that,  where  the  obligation  sued 
upon  is  that  of  husband  and  wife,  and  is  se- 
cured by  a  mortgage  on  the  real  estate  held  by  them 
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as  tenants  by  entireties,  there  is  no  presumption  that 
the  wife  is  surety  on  such  obligation,  or  that  the  con- 
sideration obtained  was  not  used  for  the  benefit  of 
her  joint  estate,  and  the  burden  is  upon  her  to  allege 
and  prove  that  she  executed  such  obligation  as  surety 
and  not  as  principal.  Security  Co.  v.  Arhuckle  (1889), 
119  Ind.  69,  21  N.  E.  469;  Jenne  v.  Burt  (1889),  121 
Ind.  275,  22  N.  E.  256;  MiUer  v.  Shields  (1890),  124 
Ind.  166,  24  N.  E.  670,  8  L.  E.  A.  406;  Cook^.  Buhr- 

lage  (1902),  159  Ind.  162,  64  N.  E.  603.    In  the 
6.     instant  case  the  special  finding  of  facts  shows 

that  the  notes  in  suit  were  the  joint  obligations 
of  appellants,  and  that  the  title  to  the  real  estate  in 
question  was  held  by  them  as  tenants  by  entireties 
at  the  time  they  executed  the  mortgage  in  suit  to 
secure  the  same.  These  facts  standing  alone  under 
the  rule  stated  above  would  create  a  presumption 
that  she  is  a  principal  on  said  notes,  and  not  a  surety. 
The  other  facts  found  tend  to  support  this  presump^ 
tion  rather  than  to  rebut  it,  and  hence  the  presump- 
tion stands. 

Appellants  predicate  error  on  the  action  of  the 
court  in  overruling  their  motion  for  a  new  trial. 
Among  the  reasons  assigned  therefor  are  that  the 
decision  of  the  court  is  not  sustained  by  sufiScient  evi- 
dence, and  is  contrary  to  law.  This  requires  us  to 
consider  whether  the  special  finding  of  facts  is  sus- 
tained  by  sufficient  evidence,  and  whether  it  is  con- 
trary to  law.  Wolverton  v.  Wolverton  (1904),  163 
Ind.  26,  71  N.  E.  123.  In  support  of  this  contention 
appellants  urge  with  much  vigor,  among  other  things, 
that  the  evidence  shows  that  the  sale  of  the  store  and 
market  was  made  to  appellant  Bert  E.  Aldridge  and 
fully  consummated  by  delivery,  prior  to  the  time  at 
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wMch  the  parties  met  in  the  oflSce  of  Pickens,  Cox 
and  Conder,  where  appellant  Mary  J.  Aldridge  exe- 
cuted the  notes  and  mortgages  given  to  evidence  and 
secure  the  balance  of  the  purchase  price  of  said  store 
and  market ;  that  by  reason  of  such  fact  she  could  not 
have  purchased  an  interest  therein  of  appellee  at  such 
time,  and  therefore  must  have  executed  the  notes  and 
mortgage  in  suit  as  surety.  In  support  of  this  con- 
tention they  cite  the  facts  that  the  inventory  had  been 
made,  the  purchase  price  had  been  determined,  the 
keys  to  the  storeroom  had  been  turned  over  to  appel- 
lant Bert  E.  Aldridge,  and  he  had  been  operating  the 
business  prior  to  such  meeting.  While  these  facts 
were  proper  for  the  court  to  consider  in  reaching  its 
decision,  they  were  not  conclusive  against  appellee. 

In  this  connection  we  note  that  it  has  been  held  that 

in  an  executory  contract  of  sale  the  goods  remain  the 

property  of  the  seller  until  the  contract  has 

7.  been  executed,  and  whether,  in  a  particular 
case,  there  is  an  actual  sale,  or  only  an  execu- 
tory contract  of  sale,  depends  upon  the  intention  of 
the  parties.  Warner  v.  Warner  (1903),  30  Ind.  App. 
578,  66  N.  E.  760. 

It  will  be  observed  that  the  evidence  tends  to  prove, 

as  the  court  found,  that  when  it  was  agreed  to  take 

an  inventory  of  the  stock  on  Sunday,  and  when 

8-  appellee  delivered  the  keys  to  appellant  Bert 
E.  Aldridge,  after  taking  such  inventory,  it  was 
agreed  that  the  deal  would  be  closed  as  soon  as  appel- 
lants received  the  deeds  to  the  Muncie  lots ;  that  when 
said  deeds  had  come  appellant  Bert  E.  Aldridge  called 
appellee  by  phone  and  informed  him  of  that  fact,  and 
it  was  then  agreed  that  appellants  should  meet  ap- 
pellee at  noon  on  that  day  to  close  up  the  transaction. 
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These  facts,  when  considered  in  connection  with  other 
facts  proved,  and  the  surrounding  circumstances,  are 
sufficient  to  warrant  an  inference  that  the  contract 
of  sale  remained  executory  until  the  execution  of  the 
bill  of  sale,  notes  and  mortgages  at  the  office  of  Pick- 
ens, Cox  and  Conder  on  April  7,  1915.  Moreover, 
the  court  may  have  drawn  the  inference  from  the 
facts  and  circumstances  in  evidence  that,  in  negotiat- 
ing for  the  purchase  of  the  store  and  market,  appel- 
lant Bert  E.  Aldridge  was  not  only  acting  for  him- 
self, but  also  as  agent  for  his  wife,  in  which  event 
it  would  be  inamaterial  whether  the  contract  of  sale 
had  been  executed,  or  was  executory,  at  the  time  the 
notes  and  mortgages  were  executed. 

In  determining  whether  the  finding  of  facts  is  sus- 
tained by  sufficient  evidence,  we  must  not  only  con- 
sider the  direct  evidence  most  favorable  to 

9.  appellee,-  but  must  also  consider  all  reasonable 
inferences  that  the  trial  court  was  warranted 

in  drawing  therefrom.  Moerecke  v.  Brycm  (1915), 
183  Ind.  591,  108  N.  E.  948.  And  this  is  true,  al- 
though  other  and  contrary  inferences  may  be  reason- 
ably drawn  from  such  evidence.  Toledo,  etc.,  R.  Co. 
V.  MUner  (1916),  62  Ind.  App.  208,  110  N.  E.  756; 
Nat.  Life  Ins.  Co.  v.  Headrick  (1916),  63  Ind.  App. 
54, 112  N.  E.  559.  Guided  by  these  rules,  we  are  un- 
able to  say  that  the  decision  of  the  court  is  not  sus- 
tained by  sufficient  evidence.  No  sufficient  reason 
has  been  presented  for  holding  that  the  decision  of 
the  court  is  contrary  to  law. 

Appellants,  in  support  of  their  motions  for  a  new 
trial,  finally  contend  that  the  court  erred  in  the  ad- 
mission and  rejection  of  certain  evidence.  How- 

10.  ever,  a  careful  examination  of  their  original 
brief,  and  the  subsequent  amendment  thereto, 
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fails  to  disclose  that  any  exceptions  were  saved  to 
the  rulings  of  the  court  with  reference  to  such  evi- 
dence. Under  these  circumstances  no  question  in 
that  regard  is  presented  for  our  determination.  This 
is  in  accord  with  the  settled  rule  governing  the  prep- 
aration of  briefs  on  appeal,  as  disclosed  by  many 
decisions.  American  Fidelity  Co.  v.  Indianapolis, 
etc.,  Fuel  Co.  (1912),  178  Ind.  133,  98  N.  E.  709; 
Cleveland,  etc.,  R.  Co.  v.  Beard  (1913),  52  Ind.  App. 
105,  100  N.  E.  392;  Smith,  Admx.,  v.  Cleveland,  etc., 
R.  Co.  (1918),  67  Ind.  App.  397, 117  N.  E.  534;  Decker 
V,  Mahoney  (1917),  64  Ind.  App.  500,  116  N.  E.  57; 
Chastain  v.  Board,  etc.  (1918),  68  Ind.  App.  162,  119 
N.  E.  1007.  Other  alleged  errors  are  either  expressly 
or  impliedly  waived.  We  conclude  that  the  court  did 
not  err  in  overruling  appellants'  motions  for  a  new 
trial 

Appellants  also  contend  that  the  court  erred  in 

overruling  their  joint  and  several  motion  for  a  venire 

de  novo.    As  there  was  a  special  finding  of 

11.  faqts  in  this  case  and  conclusions  of  law  there- 
on, and  the  facts  found  are  sufficient  to  sustain 
the  conclusions  of  law  in  favor  of  appellee,  the 

12.  motion  for  a  venire  de  novo  was  properly  over- 
ruled.    Brehm  v.  Hennings   (1919),  70  Ind. 

App.  625,  123  N.  E.  821.  All  other  errors  properly 
assigned  have  been  waived  by  a  failure  of  appellants 
to  make  any  specific  reference  thereto  in  their  prop- 
ositions or  points.  Buff  kin  v.  State  (1914),  182  Ind. 
204,  106  N.  E.  362. 

Appellants  have  failed  to  point  out  any  reversible 
error  in  the  record,  and  the  judgment  is  therefore 
affirmed. 
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Boss  V.  Felteb. 

[Na  9,788.    Filed  April  24,  1919.    Rehearing  denied  June  27,  1919l] 

1.  IiT JUiTcnoN.  —  Temporary  '  Restraining  Order.  —  EwpiraHon.  — 
When  a  temporary  restraining  order  is  issued  until  a  fixed  date, 
and  the  party  is  given  leave  on  that  day  to  move  for  a  tem- 
porary injunction,  but  no  further  action  is  taken,  the  temporary 
restraining  order  expires  on  the  date  fixed,    p.  61. 

2.  Iir JXJiTonoiT. — Temporary  Restraining  Order. — Ba^piration. — An 
order  restraining  defendant  from  harvesting  or  disposing  of  cer- 
tain wheat  until  notice  and  further  order  of  the  court,  it  being 
ordered  that  defendant  be  notified  that  an  application  for  a 
temporary  injunction  would  be  heard  on  a  day  named,  did  not 
fix  a  definite  limit  as  to  when  the  restraining  order  should  ex- 
pire, so  that,  in  the  absence  of  further  action,  it  did  not  expire 
on  any  fixed  date.    p.  61. 

8.  JuuGMEirT. — Final  Judgment. — What  Constitutes. — Action  for 
Injunction. — ^Where,  in  an  action  for  an  injunction,  there  was  a 
trial  upon  the  issues,  evidence  was  heard,  and  there  was  a 
general  finding  for  defendant  and  plaintiff  was  adjudged  liable 
for  costs,  such  judgment  was  "final,"  so  that  defendant  could 
sue  on  the  injunction  bond  0ven  by  plaintiff,  a  judgment  being 
final  if  it  at  once  disposes  of  the  entire  controversy,  settling  the 
rights  of  the  parties  and  leaving  nothing  for  further  considera- 
tion,   p.  62. 

4.  EviDENGB. — Admissibility. — Transcript  of  Injunction  Proceed- 
ings.— Action  on  Injunction  Bond. — Where  there  was  final  judg- 
ment in  an  action  for  an  injunction,  the  transcript  of  the  pro- 
ceedings in  that  action  was  properly  admitted  in  evidence  in 
defendant's  action  on  the  injunction  bond  given  by  the  plaintiff, 
p.  62. 

6.  Evidence. — Testimony  as  to  Declarations  Out  of  Court. — Admis- 
sihiUty. — Limiting  to  Purpose  of  Impeachment. — Where  there  was 
judgment  for  a  tenant  in  a  landowner's  action  for  an  injunction  to 
restrain  him  from  harvesting  and  disposing  of  a  crop  of  wheat, 
and  the  tenant  sued  on  the  injunction  bond  to  recover  damages, 
it  was  proper  for  the  trial  court,  in  admitting  testimony  of 
declarations  made  by  the  tenant  as  to  the  ownership  of  the  wheat 
involved,  to  limit  the  use  of  such  evidence  to  the  purpose  of 
impeachment,  since,  although  declarations  and  statements  of  a 
party  made  out  of  court  may  be  proved,  not  merely  to  impeach 
the  party,  but  as  substantial  proof  of  a  fact  in  controversy, 
the  ownership  of  the  wheat  was  determined  in  the  injunction 
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proceedings,  so  that  it  was  not  in  issue  in  the  action  on  the  bond, 
p.  63. 
6.  iNJiTNcnoiT. — Action  on  Bond. — Mea9ure  of  Damages, — In  an 
action  on  an  injunction  bond  giveii  plaintiff  tenant  when  en- 
joined from  harvesting  or  disposing  of  a  crop  of  wheat,  plaintiff 
was  entitled  to  recover  the  tslv  market  value  of  the  wheat  when 
taken,  personal  expenses  and  loss  of  time  necessarily  spent  in 
the  action,  together  with  such  reasonable  attorney  fees  as  he 
may  have  incurred  on  account  of  the  injunction  proceedings. 

p.  es. 

From  Howard  Circuit  Court;  A.  B.  Kirkpatrick, 
Special  Judge. 

Action  by  Wiley  S.  Felter  against  John  A.  Boss. 
From  a  judgment  for  plaintiff ^  the  defendant  ap- 
peals.   Affirmed. 

Kent  &  Ryan,  Brumbaugh  &  Laymon  and  Bell, 
Kirkpatrick  <&  Voorhis,  for  appellant. 

Wolf  &  Barnes  and  Sheridan  &  Gruber,  for  appel- 
lee. 

McMahan,  J. — This  is  an  action  for  damages  on  an 
injunction  bond  given  by  Walter  Stigleman,  as  prin- 
cipal, and  the  appellant,  as  surety,  in  an  action 
brought  by  Walter  Stigleman  against  the  appellee. 

The  cause  was  tried  by  a  jury,  and  resulted  in  a 
judgment  being  rendered  against  appellant  in  the 
sum  of  $300.  The  only  error  assigned  and  not  waived 
is  that  the  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

Appellant's  contentions  that  the  verdict  of  the 
jury  is  not  sustained  by  sufficient  evidence  and  is 
contrary  to  law  will  be  considered  together.  The 
facts  are  in  substance  as  follows :  On  June  20,  1910, 
Walter  Stigleman  filed  a  complaint  against  the  appel- 
lee in  the  Clinton  Circuit  Court,  and  on  the  same  day 
he  applied  to  the  court  for  a  temporary  restraining 
order,  gave  the  bond  sued  on,  which  was  signed  by 
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appellant  as  surety^  and  the  court  on  said  day  issued 
a  temporary  restraining  order,  restraining  the  ap- 
pellee until  notice  and  further  order  of  the  court, 
from*  cutting,  harvesting  and  disposing  of  certain 
wheat  which  was  on  a  farm  which  said  Stigleman 
had  recently  purchased,  and  which  had  been  occupied 
by  appellee  as  tenant. 

The  said  order  provided  that  the  defendant,  appel- 
lee, be  notified  that  an  application  for  a  temporary 
injunction  in  said  cause  would  be  heard  on  June  24; 
this  order  was  served  on  appellee  the  same  day  it  was 
issued.  No  action  was  taken  in  said  cause  on  June 
24  and  nothing  further  was  done  until  in  September, 
when  the  appellee  appeared  and  filed  his  answer. 

The  cause  was  submitted  to  the  court  for  trial,  and 
in  January,  1912,  the  court  entered  a  judgment 
against  the  appellee,  perpetually  enjoining  him  from 
cutting  or  removing  said  wheat.  A  new  trial  being 
granted,  the  cause  was  again  tried,  and  on  this  sec- 
ond trial  the  court,  on  June  6,  1914,  made  a  general 
finding  against  the  plaintiff  in  that  action  and  in 
favor  of  appellee  upon  the  issues  presented  by  the 
pleadings,  and  on  the  same  day  rendered  a  judgment 
in  favor  of  appellee  for  costs. 

Appellant  claims  that  the  evidence  shows  that  no 
injunction  was  granted,  but  that  a  mere  temporary 
restraining  order  was  granted  to  be  and  remain  in 
force  until  notice  thereof  be  given  and  a  hearing  on 
June  24  of  an  application  for  a  temporary  injunction 
could  be  had,  and  that  by  the  terms  of  said  restraining 
order,  as  well  as  by  the  law  authorizing  the  same,  it 
expired  June  24,  leaving  the  appellee  thereafter  un- 
restrained and  free  to  remove  and  dispose  of  the 
wheat  in  controversy  at  his  will  and  that  appellee 
could  recover  only  such  damages  as  were  the  direct 
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result  of  the  restraining  order  between  June  20  and 
.June  24. 

We  do  not  think  that  the  appellant  can  be  upheld 

in  this  contention.    We  agree  with  the  appellant  that, 

when  a  temporary  restraining  order  is  issued 

1.  until  a  fixed  date,  and  the  party  is  given  leave 
on  that  day  to  move  for  a  temporary  injunc- 
tion, and  no  further  action  is  taken,  the  tem- 

2.  porary  restraining  order  expires  on  the  date 
fixed.    But  the  order  under  consideration  did 

not  fix  a  definite  limit  when  the  temporary  restrain- 
ing order  should  expire.  The  order  read  as  follows : 
**It  is  ordered  that  the  defendant  be  and  is  hereby 
restrained  from  cutting  any  wheat  or  removing  the 
same  from  the  following  described  real  estate 
*  *  *  until  notice  and  further  order  of  this  court. 
It  is  further  ordered  that  the  defendant  be  notified 
that  an  application  for  a  temporary  injunction  here- 
in will  be  heard  *  *  *  on  the  24th  day  of  June 
1914," 

No  application  was  made  for  a  temporary  injunc- 
tion, and  nothing  was  done  except  to  put  the  cause 
at  issue  until  December  11,  when  the  cause  was  sub- 
mitted to  the  court  for  trial.  The  court  found  the 
facts  specially,  and,  after  stating  its  conclusions  of 
law,  rendered  a  judgment  against  the  appellee,  where- 
in it  was  adjudged -that  the  **  temporary  injunction 
heretofore  granted,  entered  and  issued  in  this  cause 
be,  and  the  same  hereby  is,  made  perpetual.*^  Thus 
it  would  appear  that  the  judge  who  had  issued  the 
temporary  restraining  order  and  the  parties  acted 
upon  the  theory  that  the  temporary  restraining  order 
was  in  force  and  effect,  and  it  was  carried  into  the 
final  judgment,  although  it  was  improperly  referred 
to  as  a  temporary  ** injunction." 
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If  the  temporary  restraining  order  had  been  lim- 
ited by  its  terms  to  expire  June  24,  instead  of  until 
further  order  of  the  court,  we  would  have  a  very 
different  proposition  before  us.  Terre  Haute,  etc.,  R. 
Co.  V.  St.  Joseph,  etc.,  R.  Co.  (1900),  155  Ind.  27,  57 
N.  E.  530. 

Appellant  also  contends  that  no  final  judgment  was 

rendered  on  the  second  trial,  that  the  judgment  of  the 

court  that  the  plaintiff  pay  the  costs  is  an  in- 

3.  terlocutory  and  not  a  final  judgment.    We  can- 
not agree  with  the  appellant  in  this  contention. 

There  was  a  trial  upon  the  issues,  evidence  was  heard, 
and  there  was  a  general  finding  for  the  appellee, 
whereupon  it  was  adjudged  and  decreed  that  the 
plaintiff  in  that  cause  pay  the  costs  of  the  action. 
There  was  nothing  further  to  do  in  that  case.  The 
issues  were  fully  disposed  of,  and  a  final  judgment 
rendered.  A  judgment  is  final  if  it  at  once  disposes 
of  the  entire  controversy,  settling  the  rights  of  the 
parties,  and  leaving  nothing  for  further  considera- 
tion. No  particular  form  of  words  is  usually  consid- 
ered necessary  to  show  the  rendition  of  a  judgment. 
Kelley  v.  Augsperger  (1908),  171  Ind.  155,  85  N.  E. 
1004;  State,  ex  rel.  v.  Lung  (1907),  168  Ind.  553,  80 
N.  E.  541. 

Complaint  is  also  made  because  the  court  allowed 

the  appellee  to  introduce  the  transcript  in  the  case 

of  Stigleman  against  the  appellee  in  evidence. 

4.  From  what  we  have  heretofore  said  in  discuss- 
ing the  temporary  restraining  order  and  the 

final  judgment,  it  follows  that  the  court  conmiitted  no 
error  in  admitting  the  transcript  of  the  proceedings 
in  the  injunction  suit  in  evidence. 

Appellant  next  says  that  the  court  erred  in  refus- 
ing to  admit  the  answer  to  question  No.  8  in  the  depo- 
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sition  of  Joseph  P.  Gray  for  the  purpose  of 

5.  showing  ownership  of  the  wheat  in  Walter 
Stigleman  and  in  admitting  and  limiting  such 

answer  for  the  purpose  of  showing  statements  made 
by  appellee  out  of  court  in  conflict  with  statements 
made  in  court.  The  witness  in  his  said  answer  stated 
that  appellee  had  told  him  that  he  had  sold  the  wheat 
to  his  father-in-law  from  whom  Stigleman  had  pur- 
chased the  land,  and  that  this  statement  was  made 
before  Stigleman  purchased  the  land.  It  is  true^  as 
appellant  contends,  that  declarations  and  statements 
of  a  party  made  out  of  court  may  be  proved,  not 
merely  to  impeach  the  party,  but  as  substantial  proof 
of  the  fact  in  controversy.  But  the  ownership  of  the 
wheat  was  not  a  matter  in  controversy  in  the  case 
now  before  us.  That  controversy  was  disposed  of  in 
the  injunction  proceedings.  There  was  no  error  in 
thus  limiting  the  testimony  of  the  witness. 

Complaint  is  also  made  that  the  court  erred  in 
giving  instructions  Nos.  3,  4  and  5,  tendered  by  ap- 
pellee, and  in  refusing  to  give  No.  5,  tendered  by 
appellant.  The  objection  made  to  Nos.  3  aud  4  is 
that  there  was  no  final  judgment  in  the  injunction 
proceedings.  We  have  held  otherwise.  These  in- 
structions were  not  objectionable. 

Instruction  No.  5  related  to  the  measure  of  dam- 
ages, and  told  the  jury  that,  in  case  they  found  for 
the  appellee,  he  was  entitled  to  recover  the 

6.  fair  market  value  of  the  wheat  when  taken, 
personal  expenses  and  loss  of  time  necessarily 

spent  in  the  action,  together  with  such  reasonable 
attorney  fees  as  he  may  have  incurred  on  account  of 
the  injunction  proceedings.  This  is  a  correct  state- 
ment of  the  law. 
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Instruction  No.  5  tendered  by  appellant  asked  that 
the  jury  be  instructed  that  the  judgment  rendered 
in  the  injunction  proceedings  was  not  a  final  judg- 
ment. We  have  held  otherwise.  There  was  no  error 
in  refusing  this  instruction. 

Appellant  also  contends  that  the  amount  of  the 
verdict  is  excessive,  but  that  contention  is  also  based 
on  the  theory  that  there  was  no  final  judgment  in 
the  injunction  proceedings,  and  that  there  could  be 
no  recovery  for  that  reason. 

There  was  no  error  in  overruling  the  motion  for  a 
new  trial.    Judgment  affirmed. 


Wood  et  al.  v.  Isgrigg  Lumber  Company  et  al. 

[No.  9,891.    Filed  June  19,  1919.    Rehearing  denied  June  27,  1919.]* 

1.  Mechanics'  Liens. — Ri^ht  to  Lien, — Corporations. — Statutes. — 
"Per«on«."— Under  §8295  Burns  1914,  Acts  1911  p.  62,  provid- 
ing that  "all  persons  performing  labor  or  furnishing  materials, 
etc.,"  may  have  a  mechanic's  Uen,  a  corporation  may  acquire  a 
lien  for  materials,     p.  65. 

2.  Mechanics'  Liens. — Materialmen. — Suhmaterialmen. — Right  to 
Lien. — A  dealer  or  materialman  who  furnishes  material  to  an- 
other materialman  has  no  right  to  a  mechanic's  lien  on  the 
property  Improved,    p.  68. 

•  3.  Mechanics'  Liens. — Materialmen. — Right  to  Lien. — ^Where  a 
materialman  furnished  materials  to  a  person  who  had  a  contract 
to  construct  the  house  in  which  they  were  to  be  used  and  who 
was  engaged  exclusively  in  the  general  contracting  business,  the 
materialman  had  a  right  to  a  mechanic's  lien,  as  such  person 
was  a  contractor  and  not  a  materialman,    p.  68. 

From  Hendricks  Circuit  Court;  George  W.  Brill, 
Judge. 

Action  by  the  Isgrigg  Lumber  Company  and  others 
against  John  J.  Wood  and  wife  and  Harvey  R.  Cox. 
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Prom  the  judgment  rendered,  defendants  John  J. 
Wood  and  wife  appeal.    Affirmed. 

Frank  S.  Rohy  and  Little  &  Little,  for  appellants. 
Edgar  A.  Brown,  George  R.  Harvey  and  Groninger, 
Groningef  <&  Groninger,  for  appellees. 

McMahaN;  J. — This  is  a  consolidated  action  for  the 
foreclosure  of  mechanics*  liens  by  the  Isgrigg  Lum- 
ber Company,  the  Practical  Cement  Block  Company 
and  the  Indianapolis  Mortar  and  Fuel  Company,  cor- 
porations, against  certain  real  estate  in  the  city  of 
Indianapolis  owned  by  the  appellants,  who  are  hus- 
band and  wife.  Appellee  Cox,  who  was  named  as  a 
defendant,  filed  a  cross-complaint.  The  issues  were 
closed  by  general  denials.  The  cause  was  tried  by 
the  court,  and  on  request  the  facts  were  found  spe- 
cially, and  conclusions  of  law  stated  thereon  in  favor 
of  the  appellees  other  than  Cox.  Decrees  were  ren- 
dered in  favor  of  said  appellees  foreclosing  their  re- 
8i)€ctive  liens.  Appellants  excepted  to  the  several 
conclusions  of  law.  The  errors  assigned  and  relied 
on  for  reversal  are  that  the  court  erred  in  each  of 
its  conclusions  of  law. 

►    Appellants  first  contend  that  the  statute  does  not 

give  the  right  of  acquiring  a  mechanic's  lien  to  a 

corporation.     Section  8295  Burns  1914,  Acts 

1.  1911  p.  62,  provides  that  * '  all  persons  perform- 
ing labor  or  furnishing  materials,*'  etc.,  may 
have  a  lien  on  the  real  estate  belonging  to  the  owners 
to  the  extent  of  any  labor  or  materials  furnished.  It 
is  appellants*  contention  that  our  statute  provides  for 
a  lien  in  favor  of  any  ** person,**  and  not  in  favor  of  a 
corporation,  and  that  a  corporation  cannot  acquire  a 
lien  under  our  statute. 

VOL.  71— «. 
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In  Endlich,  Interpretation  of  Statutes,  §§87,  89,  it 
is  said:  *'In  its  legal  significance  it  is  said  the  word 
'person*  is  a  generic  term  and  as  such,  prima  facie, 
includes  artificial  as  well  as  natural  persons,  unless 
the  language  indicates  that  it  is  used  in  a  more  re- 
stricted sense.  •  •  *  jf  any  general  rule  can  be 
drawn  from  the  decision,  it  would  seem  to  be  this, 
that,  where  the  act  imposes  a  duty  towards,  or  for  the 
protection  of,  the  public  or  individuals,  grants  a  right 
properly  common  to  all,  and  from  participation  in 
which  the  limited  character  of  corporate  franchises 
and  the  absence  of  any  natural  rights  in  corpora- 
tions do  not,  by  any  policy  of  the  law,  debar  them, 
the  term  *  persons*  will,  in  general  include  them, 
whether  the  act  be  a  penal  or  a  remedial  one.  *  * 

Section  1356-Burns  1914,  §1285  R.  S.  1881,  provides, 
among  other  things,  that  the  word  ''person"  extends 
to  bodies  politic  and  corporate. 

In  27  Cyc  24,  in  an  article  on  "Who  May  Acquire 
Liens,  *  *  the  following  language  is  used :  ' '  The  stat- 
utes generally  provide  that  any  person  who  fur- 
nishes material  or  does  work  shall  have  a  lien,  and 
this  is  construed  to  mean  either  a  natural  or  an  ar- 
tificial  person.  Thus  the  lien  may  be  acquired  by  a 
partnership,  or  a  corporation.** 

Rockel,  Mechanics*  Liens,  §45a,  in  discussing  the 
Mechanics*  Lien  Law  of  this  state,  says:  "The  words 
'AH  persons*  *  *  *  would  seem  to  be  broad 
enough  to  include  every  individual  or  corporation 
that  would  bring  itself  within  the  statute.'* 

1  Watson,  Indiana  Statutory  Liens,  §884,  says: 
"Person,  as  used  in  the  statute,  includes  artificial  as 
well  as  natural.  An  individual,  a  partnership  or  a 
corporation,  otherwise  entitled  thereto,  may  acquire 
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the  lien,  *  *  *^  The  word  *  person'  includes  a 
corporation.;  that  a  corporation  is  entitled  to  a  lien  is 
shown  by  a  number  of  Indiana  cases/ ^ 

In  Tennis  Bros.  Co.  v.  Wetzel,  etc.,  R.  Co.  (1905), 
140  Fed.  193,  it  was  held  under  the  statute  of  West 
Virginia,  which  gave  a  lien  to  every  workman,  laborer, 
or  other  person  who  shall  do  or  perform  any  work 
or  labor,  that  the  word  ** person*'  included  a  corpora- 
tion. See,  also,  Doane  v.  Clinton  (1875),  2  Utah  417; 
Dalles  Lumber,  etc.,  Go.  v.  Wasco,  etc.,.  Mfg.  Co. 
(1869),  3  Ore.  527;  Louden  v.  Coleman  (1877),  59  Ga. 
653;  Fagan  S  Osgood  v.  Boyle  Ice  Mach.  Co.  (1886), 
65  Tex.  324;  Gaskell  v.  Beard  (1890),  58  Hun  101,  11 
N.  T.  Supp.  399.  •  As  said  by  the.  court  in  Gaskell  v. 
Beard,  supra:  **A  corporation  is  as  completely  with- 
in this  intention  of  the  section  as  a  natural  person 
would  be,  and  is  equally  entitled  to  its  protection. 
For,  as  a  matter  of  justice,  no  distinctfon  can  pos- 
sibly exist  between  the  merits  of  a  claim  for  mate- 
rials furnished  by  a  corporation  or  an  individual,  but 
each  is  entitled  to  be  equally  supported  and  each  may 
be  fairly  assumed  to  be  a  person  within  the  intention 
of  the  acf 

Corporations  can  furnish  materials  the  same  as  in- 
dividuals, and  we  know  of  no  reason  why  they  are 
not  entitled  to  have  a  lien  for  materials  furnished  the 
same  as  an  individual.  Every  reason  *and  argument 
in  favor  of  giving  a  natural  person  such  a  lien  applies 
with  equal  force  to  a  corporation.  We  hold  that  un- 
der the  Mechanics'  Lien  Law  of  this  state  a  corpora- 
tion may  acquire  a  lien  for  materials. 

The  appellants  also  contend  that  the  appellees  in 
whose  favor  the  liens  were  foreclosed  were  not  mate- 
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rialmen,  for  the  reason  that  the  materials  were 

2.  furnished  by  them  to  appellee  Cqx,  who,  ap- 
pellants say,  was  a  materialman.  In  other 
words,  they  say  that  a  dealer  or  materialman 

3.  who  furnishes  material  to  another  material- 
man has  no  right  to  a  mechanic's  lien  on  the 

property  improved.  This  is  a  correct  statement  of 
the  law.  Rudolph  Hegener  Co.  v.  Frost  (1915),  60 
Ind.  App.  108,  108  N.  E.  16.  But  in  the  case  at  bar 
the  materials  were  furnished  to  appellee  Cox,  who 
had  the  contract  to  construct  the  house  for  which  the 
materials  were  furnished  and  in  which  they  were 
used.  Appellee  Cox  was  a  general  contractor,  who 
had  no  other  business  than  taking  contracts  for  the 
erection  of  houses  and  other  similar  buildings,  and 
was  in  no  sense  a  materialman. 

A  contractor  has  been  defined  as  a  person  who,  in 
the  pursuif  of  an  independent  business,  undertakes 
to  do  specific  jobs  of  work  for  other  persons,  without 
submitting  himself  to  their  control  with  respect  to 
all  the  petty  details  of  the  work.  HcUstead  v.  Stahl 
(1911),  47  Ind.  App.  600,  94  N.  E.  1056;  Carey,  etc., 
Lumber  Co.  v.  Jones  (1900),  187  111.  203,  58  N.  E.  347. 

Appellants  also  contend  that  the  notices  of  inten- 
tion to  hold  liens  given  by  appellees  were  n6t  suflB- 
cient.    There  is,  however,  no  merit  in  this  contention. 

Judgment  affirmed. 
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Haskell  and  Barker  Car  Company  v.  Logermann, 

Administratrix. 

[No.  9,915.     Filed  June  27,  1919.] 

!•  Affeai.. — Review. — Ruling  on  Motion  to  Make  Complaint  More 
Spedflc. — In  an  action  for  wrongful  de^th,  where  each  paragraph 
of  the  complaint,  when  considered  as  an  entirety,  so  definitely 
pleaded  def aidant's  negligence  that  the  precise  nature  of  the 
charge  could  not  be  misunderstood,  there  was  no  reversible  error 
in  overruling  defendant's  motion  to  make  the  complaint  more 
specific,    p.  72. 

2.  Master  and  Servant. — Injuries  to  Servant, — Action, — Com- 
plaint. — Sufficiency. — In  an  action  against  the  master  for  the 
death  of  a  servant  due  to  the  alleged  negligent  operation  of  a 
wood-working  machine,  complaint  under  the  Employers'  Liability 
Act  (Acts  1911  p.  145,  §8020a  et  geq.  Burns  1914),  held  sufficient 
as  against  demurrer  for  want  of  facts,    p.  73. 

3.  Death. — Wrongful  Death  Recovery. — Common  Law. — Statute. 
— ^At  common  law  there  could  be  no  recovery  for  death  by 
wrongful  act,  but  such  an  action  is  authorized  by  §285  Bums 
1914,  Acts  1899  p.  405.    p.  74. 

4.  Death. — Actions. — Right  of  Action. — Release  from  Decedent. — 
An  action  by  a  personal  representative  under  §285  Bums  1914, 
Acts  1899  p.  405,  for  the  wrongful  death  of  his  decedent,  will 
be  barred  if  such  decedent  in  his  lifetime  made  a  valid  settlement 
for  the  injuries  which  resulted  in  his  death,    p.  75. 

5l  Insane  Pebsons. — Release  for  Personal  Injuries. — Validity. — 
Absence  of  Judicial  Determination. — A  contract  of  settlement  for 
persmial  injuries  made  by  an  employer  with  a  servant  of  un- 
sound mind,  but  who  has  not  been  judicially  so  determined,  is 
voidable  only.    p.  75. 

6.  Death. — Wrongful  Death. — Actions. — Release  "by  Injured  In- 
sane Person. — Right  of  Action  by  Personal  Representative — 
Where  an  injured  servant  while  of  unsound  mind  entered  into 
a  contract  of  settlement  with  his  employer  he  had,  at  the 
time  of  his  death,  a  right  of  action  for  his  injuries  which  could 
have  been  maintained  through  his  guardian,  since  the  settlement 
was  Toidable,  and  after  his  death  from  such  injuries  his  legal 
representative  could  prosecute  an  action  under  §285  Burns  1914, 
Acts  1889  p.  405,  authorizing  a  recovery  for  wrongful  death,    p.  75. 

7.  Teximbel. — Validity. — Voidable  Contract. — Administrator's  Right 
o/  Disaffirmance. — ^A  valid  tender  may  be  made  by  an  adminls- 
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trator  of  a  decedent's  estate  when  necessary  to  disaterm  a  con- 
tract entered  into  by  decedent  in  his  lifetime,    p.  75. 

8.  Death. — Death  by  Wrongful  Act. — Release  from  Decedent — 
Disaffirmance. — Where  an  injured  servant  entered  into  a  contract 
of  settlement  with  an  employer  for  injuries  which  later  resulted 
in  his  death,  it  will  be  presumed,  in  the  absence  of  a  showing 
to  the  contrary,  that,  if  the  administratrix  of  his  estate  took 
money  from  its  assets  to  make  a  tender  on  disaffirming  such  con- 
tract, she  acted  in  compliance  with  an  order  of  court,  and,  if 
she  acted  without  such  an  order,  the  presumption  will  be  that 
as  the  legal  representative  in  the  settlement  of  the  estate  she 
had  given  a  sufficient  bond  to  protect  the  estate's  interest,  so 
that  the  employer  in  no  event  is  in  a  position  to  complain,    p.  75. 

9.  Evidence. — Action  for  Wrongful  Death. — Conversations  not 
Part  of  Res  Gestae. — Admissibility, — In  an  action  under  the 
Employers'  Liability  Act  (Acts  1011  p.  145,  §8020a  et  seq.  Bums 
1014),  for  the  wrongful  death  of  a  servant,  testimony  by  one 
of  employer's  two  servants  who  had  charge  of  the  machine  which 
injured  decedent,  detailing  a  conversation  between  himself  and 
his  coemploye  and  assistant  after  the  accident  tending  to  show 
the  negligent  operation  of  the  machine,  was  inadmissible,  since 
the  conversation  was  not  part  of  the  res  gestae,    p.  76. 

10.  Appeal. — Review. — Harmless  Error. — Refusal  of  Instructions. 
— The  trial  court's  refusal  of  requested  instructions  is  not  re- 
versible error  where  such  instructions  are  fully  covered  by  others 
given  by  the  court  on  its  own  motion,    p.  77. 

From  Laporte  Circuit  Court;  James  F.  Oallaher, 
Judge. 

Action  by  Emma  Logermann,  administratrix  of 
the  estate  of  John  Logermann,  deceased,  against  the 
Haskell  and  Barker  Car  Company.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Reversed. 

William  A.  McVey,  Howard  B.  McLane,  Jeremiah 
B.  Collins  and  Cornelius  R,  Collins,  for  appellant. 

Andrew  J.  Hickey,  Norman  F.  Wolfe  and  Robert 
H.  Moore,  for  appellee. 

Remy,  J. — This  is  an  action  for  damages  for  the 
death  of  appellee's  decedent  caused  by  the  alleged 
negligence   of   appellant  company,   and  is  brought 
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under  the  Employers  Liability  Act.  Acts  1911  p.  145, 
^8020a  et  seq.  Burns  1914.  The  complaint  is  in  two 
paragraphs.  The  allegations  ef  the  first  paragraph, 
in  so  far  as  is  necessary  to  a  proper  determination 
of  the  questions  raised  in  reference  thereto,  are  in 
substance  as  follows :  On  June  8, 1913,  plaintiff's  de- 
cedent, John  Logermann,  was  in ,  the  employ  of 
defendant  company,  a  corporation,  in  its  freight  car 
factory  as  a  laborer ;  that,  at  the  time,  defendant  had 
in  its  employ  in  its  said  factory  about  3,000  men ;  that 
located  in  its  said  factory  building  was  a  machine 
used  for  cutting  tenons  in  pieces  of  wood  to  be  used 
for  rafters  in  making  roofs  for  cars;  that  attached 
to  said  machine  were  revolving  knives  which  cut  such 
tenons;  that  said  knives  were  turned  by  electric 
power,  and  could  be,  and  were,  raised  and  lowered  by 
the  operator  of  the  machine  as  it  became  necessary 
in  doing  the  work;  that  said  knives  when  in  motion 
moved  with  such  great  force  that  pieces  of  timber 
whidk  were  being  cut  by  the  revolving  knives  had  to 
be  placed  into  the  machine  and  fastened  with  set 
screws  to  prevent  them  from  being  caught  and  thrown 
from  the  machine  by  the  movement  of  the  revolving 
knives,  and  that  it  was  the  duty  of  defendant's  em- 
ployes operating  the  machine  so  to  fasten  the  pieces 
of  timber;  that  at  said  time  plaintiff's  decedent  was 
in  the  course  of  his  employment,  and  pursuant  to  im- 
mediate orders  of  the  foreman  of  defendant  company, 
to  whose  orders  he  was  bound  to  conform,  and  did 
conform,  carrying  boards  to  said  machine,  there  to 
be  worked  up;  that  while  he  was  so  carrying  said 
boards,  and  without  any  fault  or  negligence  on  his 
part,  a  piece  of  timber  was  caught  by  the  revolving 
knives  and  thrown  with  great  force  against  said  de- 
cedent, striking  him  between  the  hips  and  shoulders, 
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and  severely  injuring  him,  all  because  and  as  a  re- 
sult of  the  negligence  of  defendant's  employes  who 
in  the  line  of  their  employment  had  charge  of  and 
were  operating  said  machine,  in  this,  that  they  had 
negligently  sought  to  cut  tenons  in  the  piece  of  timber 
without  first  securely  fastening  the  same  with  the  set 
screws  provided  for  that  purpose;  that  as  a  result 
of  his  injuries  the  nervous  system  of  plaintiff's  dece- 
dent was  completely  shattered,  his  spine  injured,  his 
mind  affected,  etc.,  resulting  in  his  death ;  that  dece- 
dent left  surviving  him  his  widow  and  four  children. 
The  second  paragraph  is  identical  with  the  first,  ex- 
cepting that  the  second  paragraph  charges  that, 
through  the  negligence  of  defendant's  said  employes 
who  were  operating  the  machine,  a  large  pile  of  wood 
was  permitted  to  accumulate  around  the  machine, 
thus  preventing  the  said  set  screws,  which,  as  afore- 
said, were  provided  to  hold  said  pieces  of  timber  in 
place,  from  serving  the  purpose  for  which  they  were 
intended,  and  as  a  result  the  piece  of  timber  was  not 
securely  fastened,  was  caught  by  the  revolving  knives, 
and  thrown  with  great  force,  etc. 

The  first  error  assigned  and  presented  by  appel- 
lant is  that  the  court  erred  in  overruling  appellant's 
motion  to  make  each  paragraph  of  the  com- 

1.  plaint  more  specific.  When  each  paragraph 
is  read  as  an  entirety,  it  is  clear  that  the  facts 
constituting  appellant's  negligence  are  so  definitely 
pleaded  in  each  paragraph  that  the  precise  nature 
of  the  charge  cannot  be  misunderstood.  There  was 
no  reversible  error  in  overruling  appellant's  motion 
to  make  the  complaint  more  specific.  Jackson  HUl 
Coal  Co.  V.  Van  Hentenryck  (1918),  69  Ind.  App.  142, 
120  N.  E.  664;  Board,  etc.  v.  StatCy  ex  rel.  (1913),  179 
Ind.  644, 102  N.  E.  97. 
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It>i8  urged  that  neither  paragraph  of  complaint 

states  facts  sufficient  to  state  a  cause  of  action,  and, 

in  its  memorandum  filed,  appellant  set  forth 

2.  many  reasons  therefor.  Under  the  rule  laid 
down  in  the  case  of  Domestic  Block  Coal  Co.  v. 
DeArmey  (1913),  179  Ind.  592,  100  N.  E.  675,  102 
N.  E.  99,  and  which  has  since  been  followed  by  the 
courts  of  appeal  in  this  state,  we  are  of  the  opinion 
that  each  paragraph  of  complaint  stated  a  good 
cause  of  action.  Each  paragraph  is  sufficient  to 
apprise  a  person  of  ordinary  understanding  of  what 
he  would  be  required  to  meet.  Kahle  v.  Crown  Oil 
Co.  (1913),  180  Ind.  131,  100  N.  E.  681;  Shirley  Hill 
Coal  Co.  V.  Moore  (1914),  181  Ind.  513, 103  N.  E.  802; 
Inland  Steel  Co.  v.  Gillespie  (1914),  181  Ind.  633,  104 
N.  E.  76. 

In  addition  to  its  answer  in  denial,  appellant  com- 
pany filed  two  affirmative  answers,  each  setting  forth 
that  appellee's  decedent  in  his  lifetime  had,  in  con- 
sideration of  ten  dollars  paid  to  him  by  appellant, 
released  appellant  company  from  all  claims  growing 
out  of  his  injuries  which  in  the  complaint  it  is  alleged 
caused  his  death.  To  these  affirmative  answers,  ap- 
pellee filed  a  reply  in  denial;  also,  what  is  denomi- 
nated her  amended  second  paragraph  of  reply,  alleg- 
ing that,  at  the  time  her  decedent  executed  the  re- 
lease and  made  settlement  of  his  claim,  he  was,  and 
at  all  times  thereafter  until  his  death  continued  to  be, 
a  person  of  unsound  mind  and  incapable  of  transact- 
ing  ordinary  business  affairs;  and  that  after  her  ap- 
pointment  as  administratrix  of  the  estate  of  the  de- 
cedent, and  immediately  upon  learning  of  the  pre- 
tended contract,  she  as  such  administratrix,  on 
December  9,  1915,  on  behalf  of  the  estate  notified 
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appellant  company  of  the  disaffirmance  of  the  con- 
tract and  release,  and  tendered  to  appellant  ten  dol- 
lars in  gold,  the  total  amount  alleged  in  appellant's 
said  reply  to  have  been  received  by  her  decedent,  A 
demurrer  to  this  reply  for  want  of  sufficient  facts 
was  overruled,  and  this  action  of  the  court  is  assigned 
as  error. 

Appellant  contends  that  the  demurrer  to  the  reply 
should  have  been  sustained:  (1)  Because  the  plead- 
ing shows  that  decedent  in  his  lifetime  had 

3.  settled  the  claim  growing  out  of  the  accident, 
and  that  there  was  therefore  no  right  of  action 
and  no  warrant  in  law  or  in  fact  to  make  the  tender ; 
and  (2)  because  the  facts  set  forth  in  the  reply  show 
that  the  tender  was  made  by  appellee  as  administra- 
trix, and  not  as  the  representative  of  the  depend- 
ents under  the  statute.  At  common  law  there  could 
be  no  recovery  for  death  by  wrongful  act.  The  stat- 
ute of  this  state  authorizing  an  action  of  this  char- 
acter (§285  Burns  1914,  Acts  1899  p.  405)  is  as  fol- 
lows: **When  the  death  of  one  is  caused  by  the 
wrongful  act  or  omission  of  another,  the  personal 
representatives  of  the  former  may  maintain  an  action 
therefor  against  the  latter,  if  the  former  might  have 
maintained  an  action,  had  he  or  she  (as  the  case  may 
be)  lived,  against  the  latter  for  an  injury  for  the 
same  act  or  omission.  The  action  shall  be  com- 
menced within  two  years.  The  damages  cannot  ex- 
ceed ten  thousand  dollars;  and  must  inure  to  the 
exclusive  benefit  of  the  widow,  or  widower  (as  the 
case  may  be),  and  children,  if  any,  or  next  of  kin,  to 
be  distributed  in  the  same  manner  as  personal  prop- 
erty of  the  deceased.  *  * 
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An  action  by  a  personal  representative  for 

4.  the  wrongful  death  of  his  decedent  will  be 
barred,  if  such  decedent  in  his  lifetime  made  a 

valid  settlement  for  the  injuries  which  resulted  in 
his  death.  MUler  v.  Kelly  Coal  Co.  (1909),  239  Dl. 
626, 88  N.  E.  196, 130  Am.  St.  245 ;  Strode  v.  St.  Louis 
TransU  Co.  (1906),  197  Mo.  616,  95  S.  W.  851,  7  Ann. 
Cas.  1084.  See,  also,  H'echt  v.  Ohio,  etc.,  R.  Go. 
(1892),  132  Ind.  507, 32  N.  E.  302 ;  Golding  v.  Town  of 
Knox  (1914),  56  Ind.  App.  149,  104  N.  E.  978. 

5.  However,  such  a  contract  of  settlement  made 
with  a  person  of  unsound  mind,  but  who  has  not 

been  judicially  so  determined,  is  voidable  only.  See 
Missouri,  etc.,  R.  Co.  v.  Brantley  (1901),  26  Tex.  Civ. 
App.  11,  62  S.  W.  94;  British  Columbia  Elec.  R.  Co. 
V.  Turner  (1914),  49  Can.  S.  C.  Rep.  470.  Appellee's 
decedent,  therefore,  at  the  time  of  his  death, 

6.  if  the  allegations  of  the  reply  are  true,  had  a 
right  of  action  which  through  a  guardian  could 
have  been  maintained.     It  follows  that  after 

7.  decedent's  death  his  legal  representative  could 
prosecute  an  action  under  the  above  statute. 

That  a  valid  tender  may  be  made  by  an  administrator 
of  a  decedent's  estate,  has  frequently  been  decided 
by  the  courts.  Sharp  v.  Garesche  (1901),  90  Mo.  App. 
233.  If  it  was  necessary  to  disaflSrm  the  contract 
made  with  decedent  in  his  lifetime,  the  per- 

8.  sonal  representative  was  the  only  one  who, 
under  the  law,  could  have  made  the  required 

tender.  If  the  administratrix  took  money  belonging 
to  the  assets  of  the  estate,  and  on  behalf  of  the  estate 
made  the  tender,  it  will  be  presumed,  in  the  absence 
of  a  showing  to  the  contrary,  that  she  acted  in  com- 
pliance with  an  order  of  the  court.    However,  if  she 
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had  made  the  tender  without  an  order  of  the  court, 
it  will  be  presumed  that  as  the  legal  representative 
in  the  settlement  of  the  decedent's  estate  she  had 
given  a  sufficient  bond  to  protect  the  estate's  inter- 
ests. In  no  event  is  appellant  in  a  position  to  com- 
plain. It  could  make  no  difference  to  it  whether  the 
money  came  from  the  administratrix  as  trustee  for 
decedent's  widow  and  children,  or  from  the  personal 
estate. 

The  remaining  error  for  our  consideration  is  the 

court's  action  in  overruling  the  motion  for  a  new 

trial,  the  cause  having  been  tried  by  a  jury, 

9.  resulting  in  a  verdict  for  appellee  in  the  sum 
of  $3,000.  Chief  among  the  reasons  urged  for 
a  new  trial  is  the  alleged  error  of  the  court  in  admit- 
ting certain  evidence.  Witness  Werdin,  after  testi- 
fying that  he  was  one  of  the  two  employes  of  appel- 
lant who  had  charge  of  the  machine  described  in  the 
complaint  at  the  time  decedent  was  alleged  to  have 
been  injured,  was  permitted,  over  appellant's  objec- 
tion, to  detail  a  conversation  between  himself  and  his 
coemploye,  who  was  at  the  time  assisting  in  the  opera- 
tion of  the  machine,  which  conversation  tended  to 
prove  that  appellee's  decedent  was  severely  injured, 
and  also  tended  to  prove  that  the  machine  was  oper- 
ated in  a  negligent  manner.  The  conversation  admit- 
ted in  evidence  took  place  after  the  accident,  and  was 
not  a  part  of  the  res  gestae.  It  is  argued  by  appellee 's 
counsel  that  since  the  act  of  1911,  supra,  under  which 
this  action  is  brought,  made  the  employer  liable  for 
the  injuries  caused  by  the  negligence  of  the  witness 
and  his  coemploye  with  whom  the  conversation  was 
had,  therefore  the  statements  by  them  were  compe- 
tent.   Such  is  not  the  law.    The  conversations  or  dec- 
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larations  of  employes  whiph  were  not  a  part  of  the 
res  gestae  are  not  competent  evidence,  and  the  ad- 
mission of  the  testimony  complained  of  was  reversible 
error. 

Error  is  predicated  on  the  refusal  of  the  court  to 

give  certain  instructions  tendered  by  appellant.  The 

instructions  tendered  which  were  competent 

10.  were  fairly  covered  by  other  instructions  given 
by  the  court  on  its  own  motion.  There  was  no 
reversible  error  in  the  court's  refusal  to  give  the  in- 
structions or  any  of  them. 

Other  alleged  errors  are  presented,  but,  since  the 
cause  must  be  reversed,  it  is  not  necessary  to  con- 
sider them.  We  have  carefully  examined  the  evi- 
dence, and  from  such  examination  we  cannot  say 
that  the  correct  result  was  reached,  and  that  the  ad- 
mission of  the  testimony  above  referred  to  was  harm- 
less. 

Judgment  reversed,  with  instructions  to  grant  a 
new  trial. 


Boot  Dry  Goods  Company  v.  Gibson  et  al. 

[No.  10,493.    Filed  April  25,  1919.    Rehearing  denied  June  27,  1919.] 

Master  and  Sebvant. — Workmen^a  Compensation  Act. — Award. — 
Review  by  Full  Board. — Atvard  by  Majority. — Validity, — In  a 
proceeding  for  compensation  under  the  Workmen's  Compensation 
Act  (Acts  1915  p.  392,  §80201  et  scq.  Burns'  Supp.  1918),  provid- 
ing that  where  an  award  is  made  by  f?wer  than  all  the  members 
of  the  Industrial  Board,  the  party  dissatisfled  may,  by  making 
application  within  seven  days,  have  a  hearing  "before  the  full 
board,"  and  that  an  "award  of  the  full  board  shall  be  conclusive 
and  binding  as  to  all  questions  of  fact,  but  that  either  party  to 
the  dispute  may  within  thirty  days  from  the  date  of  the  award 
appeal  to  the  Appellate  Court  for  errors  of  law,"  where  an 
award  of  compensation  was  made  by  one  member  of  the  board 
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and  the  employer  obtained  a  hearing  by  the  full  board,  an 
award  after  such  hearing  made  and  signed  by  only  a  majority 
of  the  board  is  valid  and  binding. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Work- 
men's Compensation  Act  by  H.  Claire  Gibson  and 
others  against  the  Root  Dry  Goods  Company.  From 
an  award  for  applicant,  the  defendant  appeals.  Af- 
firmed. 

Charles  8.  Batt,  Walter  S.  Darner  and  Paul  G.  Hen- 
derson, for  appellant. 
Miller  <&  Kelley  and  F.  S.  Hamilton,  for  appellees. 

Remy,  J. — The  findings  of  the  Industrial  Board 
which  are  material  in  determining  the  questions  pre- 
sented in  this  appeal  are:  That  on  February  15, 
1918,  appellant  company  was,  and  prior  thereto  had 
been,  engaged  in  the  conduct  of  a  department  store ; 
that  one  Samuel  H.  Gibson  was  in  the  employment 
of  appellant  as  a  salesman,  his  work  consisting 
chiefly  in  selling  pianos  and  other  musical  instru- 
ments outside  of  the  store,  his  only  compensation 
being  a  specified  commission  on  sales  made  by  him, 
which  commissions  during  the  time  of  his  employ- 
ment averaged  $18.53  per  week;  that  under  his  em- 
ployment he  was  subject  to  the  direction  of  appellant, 
and  was  required,  when  requested  so  to  do,  to  work 
inside  the  store;  that  on  February  15,  1918,  he  was 
directed  by  appellant  to  take  charge  of  the  music 
department  while  the  representative  in  charge  of  that 
department  went  to  lunch,  and  by  that  representative 
was  directed  to  riemain  in  the  store  during  the  after- 
noon of  that  day;  that,  while  in  the  store  in  compli- 
ance with  such  directions,  a  call  came  from  another 
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!  department  to  lower  an  elevator,  which  at  times  had 

j  been  used  by  employes  for  the  moving  of  merchandise 

i  from  one  floor  of  the  store  to  another;  that,  in  re- 

sponse to  the  call,  Gibson  reached  in  to  the  con- 
troller of  the  elevator,  started  it,  and  in  doing  so 
was  accidently  caught. by  the  elevator  as  it  was  de- 
scending, and  was  killed.  It  is  further  found  by  the 
board  that  the  death  of  said  Gibson  was  not  due  to 
intentional  self-inflicted  injury,  and  was  not  due  to 
his  use  of  intoxicants,  to  wilful  misconduct,  nor  to 
his  refusal  to  use  safety  appliances.  On  this  finding 
the  board  awarded  his  dependents,  the  appellees 
herein,  compensation  for  300  weeks,  at  the  rate  of 
$10.19  per  week,  and  ordered  that  appellant  pay 
burial  expenses,  not  exceeding  $100. 

Under  proper  assignments  of  error,  appellant 
urges:  (1)  The  insuflSciency  of  the  evidence  to  sus- 
tain the  finding  of  the  Industrial  Board;  and  (2)  that 
the  award  of  the  board  is  not  valid,  because  made  by 
but  two  members  thereof. 

Keeping  in  mind  the  rules  of  law  governing  this 
court  in  passing  upon  the  evidence  in  cases  of  this 
character  {Haskell,  etc.,  Car  Co.  v.  Brown  [1918],  67 
Ind.  App.  178,  117  N.  E.  555),  we  have  carefully  ex- 
amined the  evidence,  and  find  that  there  is  some  com- 
petent evidence  to  support  each  ultimate  fact  upon 
which  the  award  is  based. 

Section  59  of  the  Workmen  *s  Compensation  Act, 
Acts  1915  p.  392,  §80201  et  seq.  Burns'  Supp.  1918,  as 
amended  by  the  act  of  1917  (Acts  1917  p.  154,  §8020q2 
Burns'  Supp.  1918),  provides  that  the  board,  by  any 
or  all  of  its  members,  may  hear  and  determine  appli- 
cations for  compensation,  and  make  awards.  Section 
f50  of  said  act  provides  that,  where  an  award  is  made 
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by  fewer  than  all  the  members  of  the  board,  the  party 
dissatisfied,  if  he  make  application  within  seven  days, 
may  have  a  hearing  ** before  the  full  board."  Section 
61  of  the  act  contains  the  provision  that  an  "award 
of  the  full  board  shall  be  conclusive  and  binding  as 
to  all  questions  of  fact,  but  that  either  party  to  the 
dispute  may  within  thirty  days  from  the  date  of  the 
award  appeal  to  the  Appellate  Court  for  errors  of 
law.  * '  The  record  shows  that  in  the  case  at  bar  the 
evidence  was  first  heard,  and  the  award  made,  by 
one  of  the  three  members  of  the  Industrial  Board; 
that  upon  application  duly  filed  a  later  hearing  was 
held  before  the  full  board,  resulting  in  the  finding 
and  award  from  which  this  appeal  is  taken,  which 
finding  and  award  is  signed  by  but  two  members  of 
the  board.  It  is  the  contention  of  appellant  that  the 
statute  does  not  authorize  a  finding  and  award  ex- 
cept by  the  full  board,  and  that  an  award  made  and 
signed  by  only  a  majority  of  the  board  has  no  bind- 
ing force.  In  this  appellant  is  in  error.  The  statute 
does  provide  that  the  hearing  shall  be  before  the  full 
board,  and  the  record  shows  that  the  hearing  was 
so  held.  The  statute  does  not  provide  that  all  mem- 
bers of  the  board  must  concur  in  a  finding  and  award. 
If  a  hearing  is  before  the  full  board,  an  award  made 
and  concurred  in  by  a  majority  thereof  is  valid. 
There  is  no  reversible  error.    Judgment  affirmed. 


NOVEMBER  TERM,  1919.  81 


First  Nat.  Bank,  etc.  v,  Mayr — ^71  Ind.  App.  81. 


First  National  Bank  of  South  Bend  v.  Mayb  et  al. 

[No.  9,913.    Transferred  to  Supreme  Court  June  27,  1919.] 

1.  Pkincipai.  awd  Subety.  —  Release  of  Surety,  —  Common-Law 
Rule, — Technical  Release. — ^At  common  law  a  release  of  one 
surety  releases  all  the  sureties,  but  the  instrument  relied  upon 
to  have  this  effect  must  be  an  instrument  under  seal,  and,  if 
not' under  seal,  it  is  construed  as  a  covenant  "not  to  sue,"  which 
is  personal  to  the  parties  thereto,  and  operates  as  a  release  of 
the  party  to  whom  given,  but  not  of  a  cosurety,    p.  88. 

2.  GouBTS. — Appellate  Court, — Decisions  of  Supreme  Court, — Oon- 
clu9ii)enes8. — A  decision  of  the  Supreme  Court  is  binding  upon 
the  Appellate  Court  until  overruled,    p.  101. 

From  St.  Joseph  Circuit  Court;  Walter  A.  Funk, 
Judge. 

Action  by  the  First  National  Bank  of  South  Bend 
against  Frank  Mayr,  Junior,  and  others.  From  a 
judgment  for  defendants,  the  plaintiff  appeals. 
Transferred  to  Supreme  Court. 

Arthur  L.  Hubbard  and  Samuel  B.  Pettingill,  for 
appellant. 

Graham  &  Crane  and  Cyrus  E.  Pattee,  for  appel- 
lees. 

Enloe,  J. — This  was  an  action  begun  by  appellant 
against  the  appellees,  Frank  Mayr,  Jr.,  John  D.  Beit- 
ner,  Cyrus  E.  Pattee,  E.  E.  Ash  and  Frank  L.  Krug, 
based  upon  a  certain  **  letter  of  credit  ^^  agreement, 
executed  February  24,  1914,  signed  by  the  appellees, 
and  also  signed  by  G.  W.  Blair,  E.  G.  Page,  F.  G. 
Eberhart,  J.  Winter,  George  H.  Mayr  and  C.  C. 
Tiedeman. 

The  said  agreement  was  as  follows : 

VOL.  71—6. 
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'*  Memorandum  of  Agreement  between  the 
First  National  Bank  of  South  Bend,  Indiana,  of 
the  first  part  and  the  other  persons  who  shall 
sign  this  agreement. 

'*The  modern  Specialties  Manufacturing  Com- 
pany of  South  Bend,  Indiana,  desires  to  borrow 
not  to  exceed  Fifteen  Thousand  Dollars  ($15,- 
000.00)  of  the  First  National  Bank  of  South  Bend, 
Indiana,  and  to  execute  its  note  or  notes  therefor 
at  such  times  and  rates  as  may  be  agreed  upon. 
Now,  In  Consideration  of  any  such  loan  or  loans, 
the  undersigned  agree  with  said  bank  and  each 
other  to  pay  all  such  loans  as  shall  be  evidenced 
by  the  promissory  note  or  notes  of  the  Modern 
Specialties  Manufacturing  Company  executed  by 
its  President  or  Treasurer,  and  the  undersigned 
as  sureties  for  said  Modern  Specialties  Manu- 
facturing Company  do  hereby  jointly  and  sev- 
erally agree  to  and  with  said  First  National  Bank 
to  pay  all  such  notes  for  loans  when  the  same 
shall  become  due  according  to  the  terms  thereof, 
without  relief  from  valuation  or  appraisement 
laws  and  with  all  attorney's  fees  incurred  in 
the  enforcement  of  this  contract,  and  waive  pre- 
sentment for  payment,  protest  and  notice  of  pro- 
test and  nonpayment  of  such  notes,  and  that  the 
receipt  of  interest  in  advance  shall  not  discharge 
any  of  such  sureties. 

*'This  shall  be  a  continuing  Agreement  to  se- 
cure to  said  bank  the  repayment  of  not  to  exceed 
the  total  loan  of  $15,000  whenever  and  in  what- 
ever sums  made,  and  all  renewals  thereof  until 
fully  paid. 
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*' Witness  our  hands  this  24th  day  of  Febru- 
ary, 1914. 

^*C.  E.  Pattee,  E.  E.  Ash, 

G.  W.  Blair,  Frank  L.  Krug, 

J.  D.  Beitner,  J.  Winter, 

Frank  Mayr,  Jr.,  F.  G.  Eberhart, 

Geo.  H.  Mayr,  R  G.  Page.*' 
C.  C.  Tiedeman, 

The  questions  involved  in  this  appeal  relate  to  the 
action  of  the  court  in  sustaining  separate  and  sev- 
eral demurrers  of  appellees  to  the  fourth  paragraph 
of  appellant's  complaint;  the  first,  second  and  third 
paragraphs  of  complaint  having  been  dismissed  be- 
fore judgment. 

This  paragraph  of  complaint,  omitting  formal 
parts,  was  as  follows:  ** Plaintiff  for  a  fourth  and 
further  paragraph  of  complaint  alleges  and  says: 
That  plaintiff  is  a  corporation  chartered  and  organ- 
ized under  the  laws  of  the  United  States  of  America, 
and  is  engaged  in  the  business  of  a  national  bank  in 
the  City  of  South  Bend,  Indiana.  That  defendant, 
Modem  Specialties  Manufacturing  Company,  is  a 
corporation  organized  under  the  laws  of  the  State 
of  Indiana. 

**That  heretofore  on  the  24th  day  of  February, 
1914,  plaintiff  entered  into  a  written  contract  with  de- 
fendants, Frank  Mayr,  Jr.,  John  Beitner,  Cyrus  E. 
Pattee,  E.  E.  Ash,  Frank  L.  Krug,  together  with  F.  G. 
Eberhart,  George  W.  Blair,  E.  G.  Page  and  others, 
whereby  in  consideration  of  loans  to  be  made  by  plain- 
tiff to  defendant  company,  not  exceeding  in  the  ag- 
gregate Fifteen  Thousand  Dollars  ($15,000.00)  said 
individual  defendants  promised  and  agreed,  jointly 
and  severally,  to  pay  plaintiff  said  loans  when  the 
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same  should  become  due,  a  copy  of  which  contract  is 
filed  herewith,  marked  Exhibit  A,  and  made  a  part 
of  this  complaint.  That  on  said  day  and  ever  since 
then,  each  of  said  individual  defendants  was  and  is 
a  stockholder,  but  were  not  the  only  stockholders  in 
defendant  Modern  Specialties  Manufacturing  Com- 
pany. 

''That  thereafter,  and  at  various  times,  in  pursu- 
ance with  and  in  consideration  of  the  covenants  and 
agreements  in  said  contract  contained,  plaintiff  loaned 
defendant  company  divers  sums  of  money,  not,  how- 
ever exceeding  Fifteen  Thousand  Dollars  ($15,000.00) 
in  evidence  of  which  said  loans  defendant  company 
executed,  by  and  through  its  President  or  Treasurer, 
its  certain  promissory  notes  and  renewals  thereof, 
payable  to  plaintiff. 

* '  That  on  May  20, 1916,  there  was  due  and  owing  to 
plaintiff  from  the  •  defendant  company,  as  evidenced 
by  its  said  promissory  notes,  the  sum  of  Twelve 
Thousand  Four  Hundred  Eighty  and  77/100  Dollars 
($12,480.77).  That  on  said  day  F.  G.  Eberhart,  for 
and  in  behalf  of  himself  and  R.  G.  Page  and  George 
W.  Blair,  paid  plaintiff  the  sum  of  Ten  Thousand 
One  Hundred  Fifty-four  and  31/100  Dollars  ($10,- 
154.31 )  to  apply  on,  and  which  plaintiff  did  apply  and 
receipt  on  the  indebtedness  of  Twelve  Thousand 
Four  Hundred  Eighty  and  77/100  Dollars  ($12,- 
480.77)  then  due  plaintiff  from  defendant  company. 
That  in  consideration  of  said  payment  plaintiff  exe- 
cuted and  delivered  to  said  F.  G.  Eberhart  a  certain 
written  instrument  in  writing,  a  copy  of  which  is  filed 
herewith,  marked  Exhibit  E,  and  made  part  of  this 
complaint. 

*'That  since  May  20,  1916,  plaintiff  has  not  loaned 
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defendant  company  any  further  sums  of  money.  That 
on  May  20,  1916,  defendant  company  was  and  now 
is  insolvent.  That  on  May  20, 1916,  each  of  said  indi- 
vidual defendants  was  and  now  is  a  resident  of  the 
State  of  Indiana. 

**That  on  said  day  each  of  said  individual  defend- 
ants was  and  now  is  solvent,  and  has  assets  in  this 
State  subject  to  execution  under  the  laws  of  this 
state,  over  and  above  his  liabilities,  in  a  sum  suffi- 
cient to  pay  the  balance  of on  said 

day  remaining  due  and  owing  by  defendant  company 
to  plaintiff,  together  with  attorney's  fees  and  interest 
to  date. 

**That  there  is  now  due  and  owing  plaintiff  by 
defendant  company  the  sum  of  Two  Thousand 
Two  Hundred  Sixty-nine  Dollars  and  Two  cents 
($2^69.02),.  together  with  interest  and  attorney's 
fees,  as  evidenced  by  the  promissory  notes  of  the  de- 
fendant company  and  endorsements  thereon,  copies 
of  which  said  notes  and  endorsements  are  filed  here- 
with, marked  Exhibits  B,  C,  and  D,  and  made  a  part 
of  this  complaint. 

"That  on  the day  of ,  1916, 

plaintiff  demanded  of  each  of  said  defendants  the 
payment  of  said  notes  and  of  the  full  amount  thereon 
due,  and  that  each  of  said  defendants  failed  and  re- 
fused to  pay  the  same. 

"That  a  reasonable  fee  for  plaintiff's  attorneys 
herein  is  Two  Hundred  and  Fifty  Dollars  ($250.00). 

"Wherefore  plaintiff  sues  etc." 

To  this  complaint  the  above  agreement  sued  on 
was  attached  as  exhibit  A.  Copies  of  said  notes  men- 
tioned in  said  complaint  were  also  attached  as  ex- 
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hibits  to  said  complaint  and  marked  exhibits  B,  C, 
and  D.    Exhibit  E  to  said  complaint  was  as  follows : 

**Ee:  Modern  Specialties  Mfg.  Co., 
**  South  Bend,  Ind.,  May  17,  1916. 
**Mr.  F.  Q.  Eberhart, 

^'Mishawaka,  Ind. 
**Dear  Sir:  For  and  in  consideration  of  the 
sum  of  $10,000.00,  Ten  Thousand  Dollars,  paid 
to  us,  and  of  the  acquiescence  therein  of  those  of 
your  creditors  for  whose  benefit  substantially 
all  your  remaining  assets  are  being  transferred 
to  the  Continental  and  Commercial  Trust  and 
Savings  Bank,  as  Trustees, — 

*' We  hereby  consent  to  such  transfer  and  agree 
that  neither  we  nor  any  assignee  of  any  of  our 
claims  against  you,  will  take  any  action  which 
will  have  the  effect  of  setting  aside  or  invalidat- 
ing the  transfer  to  said  Trustee. 

**In  consideration  of  the  above  payment  we 
also  release  and  discharge  you,  E.  G.  Page  and 
G.  W.  Blair,  from  any  and  all  liabilities  in  con- 
nection with  the  indebtedness  of  the  Modem 
Specialties  Mfg.  Co. 

**Very  truly  yours, 
'*  First  National  Bank  of  South  Bend, 

**By  Chas.  L.  Zigler,  Cashier. 
**  South  Bend  National  Bank, 

'  *  By  Myron  Campbell,  Cashier. ' ' 

To  this  paragraph  of  complaint  the  appellees  sep- 
arately and  severally  demurred,  and  separately  and 
severally  filed  with  said  demurrer  memorandum,  as 
required  by  statute,  the  substance  of  which  said  mem- 
orandum is  as  follows : 
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^^Eaoh  defendant  says  that  the  said  written  instru- 
ment set  forth  in  said  paragraph  of  complaint  as 
Exhibit  *'E/^  is  a  release  and  discharge,  and,  by  the 
terms  of  said  written  instroment  as  set  forth  as  Ex- 
hibit '^E,''  said  plaintiff  released  and  discharged  the 
said  F.  6.  Eberhart  and  E.  G.  Page  and  George  W. 
Blair,  and  each  of  them,  from  any  and  all  liability  in 
connection  with  the  said  indebtedness  of  the  Modern 
Specialties  Manufacturing  Company  and  released 
and  discharged  the  said  F.  G.  Eberhart  and  B.  G. 
Page  and  George  W.  Blair,  and  each  of  them,  from 
any  and  all  liability  on  the  said  contract  of  surety- 
ship as  sued  upon  in  said  fourth  paragraph  of  com- 
plaint and  set  forth  as  Exhibit  **A/' 

**Each  defendant  further  says  that  by  the  terms 
of  said  suretyship  contract  set  forth  in  said  para- 
graph as  Exhibit  **A,^^  the  said  F.  G.  Eberhart  and 
B.  G.  Page  and  George  W.  Blair,  and  each  of  them 
were  cosureties  of  each  of  these  defendants  and  equal- 
ly bound  with  each  of  these  defendants  to  pay  to 
plaintiff  the  said  principal  obligation  of  the  Modem 
Specialties  Manufacturing  Company. 

**That  the  execution  and  delivery  of  said  written 
instrument,  set  forth  in  said  paragraph  of  complaint, 
as  Exhibit  **E,''  to  the  said  Eberhart,  and  the  said 
release  and  discharge  of  said  F.  G.  Eberhart,  R.  G. 
Page  and  George  W.  Blair,  from  any  and  all  liability 
in  connection  with  the  indebtedness  of  the  defend- 
ant, Modem  Specialties  Manufacturing  Company, 
and  from  any  and  all  liability  on  said  contract  of 
suretyship,  released  and  discharged  each  of  these 
defendants  from  any  and  all  liability  on  said  con- 
tract of  suretyship  as  sued  upon  in  said  paragraph 
of  plaintiff 'a  complaint. 
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* '  That  by  reason  of  the  premises  each  of  these  de- 
fendants is  not  now  liable  to  plaintiff  by  reason  of 
said  contract  of  suretyship  as  sued  upon  in  said 
paragraph  of  complaint  as  Exhibit  **A/' 

The  demurrer  being  sustained,  appellant  refused 
to  plead  further,  and  judgment  was  rendered  against 
it — ^that  it  take  nothing  by  its  complaint,  and  that  ap- 
pellees recover  their  costs.  From  this  judgment,  this 
appeal  is  prosecuted. 

The  only  error  assigned  is  the  action  of  the  court 
in  sustaining  said  demurrers  of  appellees  to  said 
paragraph  of  complaint. 

The  question,  and  the  only  question  presented  for 
our  consideration  on  this  record,  is  as  to  Exhibit  E. 
What  is  its  legal  force  and  effect — ^a  ** release,"  or  a 
covenant  *  *  not  to  sue ' '  1 

It  was  and  is  the  rule  at  common  law  that  a  ** re- 
lease*' of  one  surety  released  all  the  sureties,  but 
the  instrimient  relied  upon  to  have  this  effect 

!•  must  have  been  of  the  kind  spoken  of  in  the 
books  as  a  ** technical  release*' — an  instrument 
under  seal.  Dean  v.  Newhall  (1799),  8  T.  R.  168 
Walker  v.  McCulloch  (1827),  4  Greenl.  (Me.)  ^421 
McAllister  v.  Sprague  (1852),  34  Me.  296  ;Rowley  v 
Stoddard  (1810),  7  Johns.  (N.  Y.)  207;  Shaw  v 
Pratt  (1839),  22  Pick.  (Mass.)  305;  Jackson  v.  Stack- 
house  (1823),  1  Cow.  (N.  Y.)  122,  13  Am.  Dec.  514; 
Tharpe  v.  Tharpe,  1  Ld.  Raymond  235. 

This,  because  the  seal  aflSxed  to  the  release  fur- 
nishes a  conclusive  presumption  that  the  releasor  has 
been  fully  satisfied,  and  the  inevitable  conclusion 
drawn  from  that  proposition  is  that  the  releasor,  hav- 
ing received  full  satisfaction,  could  have  no  further 
right  of  action  against  anybody.    L.  R.  A.  1915  E 
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807,  note.  And  if  the  instrument  relied  upon  as  such 
release  was  not  under  seal,  then  it  was  construed  as 
a  "covenant  not  to  sue,*'  which  was  personal  to  the 
parties  thereto,  and,  to  avoid  circuity  of  action,  oper- 
ated as  a  -release  of  the  party  to  whom  given,  but  did 
not  operate  as  a  release  of  a  cosurety  or  cosureties. 
Parmelee  v.  Lawrence  (1867),  44  111.  405,  and  author- 
ities, supra. 

The  rights  of  the  parties  in  cases  such  as  the  instant 
one  has  been  well  stated  by  the  Supreme  Court  of 
Arkansas  in  the  case  of  Gordon  v.  Moore  (1884),  44 
Ark.  349,  51  Am.  Rep.  606,  where  the  court  said: — 
"As  to  Moore  all  were  principals  from  the  beginning, 
inasmuch  as  he  had  the  right  to  collect  the  debt  of  all 
or  either.  He  was  only  required  to  take  cognizance 
of  their  relation  to  the  extent  of  avoiding  any  act 
which  would  prejudice  the  rights  of  the  sureties  to 
obtain  exoneration  from  the  principal,  or  contribu- 
tion amongst  themselves.  •  *  *  Sureties  inter 
sese  are  joint  obligors;  all  secondarily  liable  to- 
gether. Their  mutual  rights  and  obligations  were 
first  determined  in  the  courts  of  chancery  and  en- 
f  orceable  there  alone.  It  is  still  the  more  appropriate 
forum,  from  its  more  flexible  means  of  adjustment; 
but  courts  of  law  have  long  assumed  a  concurrent 
cognizance  of  these  rights  and  will  enforce  them  as 
defenses.  *  •  •  The  right  of  a  surety  compelled 
to  pay  a  debt  as  against  his  cosurety  is  not  exonera- 
tion of  the  burden.  It  is  his  as  much  as  his  fellow's. 
It  is  the  right  of  contribution,  the  right  to  recover 
from  his  cosurety  just  so  much  as  will  make  both 
equal  in  the  loss.  It  is  obvious  that  by  the  discharge 
of  one  surety  the  others  are  injured  (or  would  be) 
just  to  the  extent  of  their  right  of  contribution. 
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•  *  •  This  mode  of  adjustment  injures  no  one. 
Its  plain  common-sense  equity  conunends  itself  to 
every  man's  sense  of  right;  and  is  harmonious  with 
the  well-settled  rule  that  the  release  of  the  principal 
discharges  the  surety  altogether,  because  •  it  takes 
away  the  right  to  exoneration.  When  the  relief  goes 
beyond  the  injury  it  becomes  technical  and  arbi- 
trary. ' ' 

The  doctrine  that,  where  one  or  more  of  several 
cosureties  has  paid  his  or  their  full  proportion  of  the 
debt  in  question,  and  were  given  a  simple  release 
from  all  further  liability  to  pay  said  debt,  such  instru- 
ment shall  be  construed  only  as  a  covenant  not  to 
sue,  and  does  not  release  the  cosureties,  is  recognized 
and  declared  to  be  the  law  in  many  jurisdictions. 
See  34  Oyc  1084  for  authorities. 

In  Parmelee  v.  Lawrence,  supra,  the  instrument 
was  as  follows:  ** Received,  Boston,  August  12th, 
1864,  twenty-two  thousand  five  hundred  and  fifty- 
seven  dollars,  of  Liberty  Biglow,  in  full  payment  of 
his  portion  of  all  money  due  me  on  articles  of  agree- 
ment between  myself,  him,  (said  B.),  P.  Parmelee, 
D.  A.  Gage  and  W.  S.  Johnson,  dated  September  15, 
1856,  and  recorded  in  the  recorder's  office  of  Cook 
county,  Illinois,  October  17th,  same  year,  in  book  171 
of  deeds,  page  71 ;  and  I  release  and  discharge  said 
Biglow,  his  property  and  estate,  from  all  claims  on 
account  of  same. 

**If  the  property  mentioned  in  the  above  articles 
has  to  be  sold  under  any  order  of  the  court  at  Cfhi- 
cago,  the  interest  of  said  Biglow  in  it  is  to  be  pro- 
tected according  to  this  settlement.  Nothing  herein 
contained  shall  in  any  wise  affect  my  rights  or  de- 
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mand  against  said  Pannelee,  Gage  or  Johnson,  or 
their  interest  in  said  property. 
(U.  S.  Rev.  Stamp.) 

Daniel  Lawrence.     (Seal)/' 

The  court  in  declaring  the  legal  effect  of  the  fore- 
going instrument  said :  *  *  The  weight  of  the  modern 
authorities  is  *  *  *  in  favor  of  the  more  reason- 
able rule,  that  where  the  release  of  one  of  several 
obligors  shows  upon  its  face,  and  in  connection  with 
the  surrounding  circumstances,  that  it  was  the  inten- 
tion of  the  parties  not  to  release  the '  co-obligors, 
such  intention,  as  in  the  case  of  other  written  con- 
tracts, shall  be  carried  out,  and  to  that  end  the  instru- 
ment shall  be  construed  as  a  covenant  not  to  sue. ' ' 

This  case  is  followed  and  approved  in  subsequent 
decisions  of  that  court,  and  has  also  been  cited  as 
authority  by  the  Supreme  Courts  of  both  Maine  and 
New  Hampshire. 

In  the  case  of  Dean  v.  Newhall,  supra,  the  instru- 
ment sued  on  was  a  joint  and  several  bond  by  one 
Taylor  and  Newhall  to  pay  plaintiff  Dean  £200  on 
a  day  certain.  Taylor  became  insolvent  and  assigned 
all  his  effects  to  F.  and  B.  in  trust  for  themselves 
and  all  other  creditors  who  should  execute  the  deed. 
Plaintiff,  one  of  the  creditors,  executed  the  deed  and 
received  a  dividend  under  it  of  £48.  In  the  deed  was 
contained  a  covenant  that:  **  ^They  would  not  sue, 
arrest,  implead  or  prosecute  Taylor,  his  executors,  or 
administrators,  or  his  or  their  goods,  &c.,  for  or  on 
account  of  any  debt,  &c.,  and  in  case  any  of  the  said 
creditors  should  sue,  &c.,  those  presents  should  be  a 
sufficient  release  and  discharge  to  all  intents  and  pur- 
poses both  at  law  and  in  equity  to  and  for  the  said 
C.  Taylor,  his  executors,  &c.,  and  he  and  they  should 
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be  and  were  thereby  acquitted,  released  and  dis- 
charged against  them,  the  said  creditors,  &c.,  and  as 
such  should  and  might  be  pleaded  in  bar  by  him,  the 
said  C.  Taylor,  &c. '  ' '  The  defense  was  that  as  Taylor 
was  released,  Newhall  was  also  released.  Lord  Ken- 
yon  held  the  above  to  operate  as  a  covenant  not  to 
sue,  and  that  plaintiff  was  entitled  to  judgment 
against  Newhall. 

In  the  case  of  Rowley  v.  Stoddard,  supra,  the  Stod- 
dards  were  indebted  to  Rowley  on  a  note  for  $200. 
The  elder  Stoddard  paid  $100  and  took  a  receipt  from 
Rowley,  *4n  full  of  all  demands"  against  him,  the 
elder  Stoddard.  The  receipt  having  been  pleaded, 
as  a  release,  the  court  said:  *'The  settlement  made 
in  the  case  before  us  is  somewhat  in  the  nature  of 
an  agreement  not  to  prosecute  the  elder  Stoddard. 
But  a  technical  release  under  seal  is  necessary  to  be 
given  to  one  of  several  debtors,  in  order  that  the 
others  may  avail  themselves  of  it  as  a  discharge." 

In  Shaw  v.  Pratt,  supra,  it  was  said  that,  at  com- 
mon law,  the  instrument  relied  upon  as  a  release  of 
one,  to  effect  the  release  of  all  sureties  or  joint  and 
several  makers,  must  have  been  a  technical  release 
under  seal. 

In  this  case,  which  was  an  action  upon  a  promissory 
note,  signed  by  John  and  John  B.  Pratt,  the  holder 
executed  an  instrument  as  follows :  *  *  *  In  considera- 
tion *  *  •  I  hereby  agree  and  bind  myself  and 
my  heirs  to  discharge  the  note,  being  a  joint  and 
several  one,  signed  by  John  Pratt  and  John  B.  Pratt, 
and  held  by  me,  so  far  as  John  B.  Pratt  is  or  may  be 
liable  to  pay  the  same,  except  that  this  agreement 
shall  not  operate  in  any  way  to  discharge  or  affect 
the  suit  already  begun  by  me  against  John  Pratt,  and 
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for  which  a  farm  on  New  Ashf ord  has  been  attached 
on  said  note.'  '' 

In  the  case  of  Couch  v.  Mills  (1839),  21  Wend.  (N. 
Y.)  424,  and  which  was  an  action  upon  promissory 
notes  made  by  the  defendants,  the  plea  interposed  by 
defendant  Mills  was  in  substance  as  follows:  That 
the  plaintiff  by  a  certain  writing  under  seal,  in  con- 
sideration of  $500  paid  to  him  by  Henry  Talmage,  one 
of  the  defendants  in  said  action,  covenanted  and 
agreed  with  said  Henry  Talmage  that  neither  he,  the 
plaintiff,  nor  his  executors,  etc.,  should  at  any  time 
or  times  thereafter  sue  the  said  Henry  Talmage,  or 
levy  upon  his  goods  or  chattels  for  or  by  reason  or 
in  consequence  of  the  promises  and  undertakings  in 
this  declaration  in  this  case  mentioned;  and  in  case 
any  proceeding,  either  at  law  or  in  equity,  should  be 
had,  continued,  or  prosecuted,  then  that  the  said  writ- 
ing should  be  deemed  to  all  intents  and  purposes  a 
release  to  him,  the  said  Henry  Talmage,  from  and 
against  the  same;  that  the  plaintiff  continued  and 
prosecuted  his  suit  against  said  Henry  Talmage,  con- 
trary to  said  covenants  in  said  writing  contained, 
whereby  the  said  writing  became  and  was  and  is  an 
absolute  relejise  and  discharge  to  the  said  Henry  Tal- 
mage, and  the  other  defendants  in  this  suit. 

To  this  plea,  in  sustaining  the  demurrer  thereto,  the 
court  said:  **The  language  of  the  instrument,  as 
set  forth,  is  undoubtedly  very  particular;  but  it  is 
manifest,  from  the  whole  scope  of  it,  that  it  was  not 
mtended  to  have  the  operation  and  effect  of  a  tech- 
nical release  upon  the  subject-matter  of  the  suif; 
but  only  to  protect  the  rights  of  the  covenantee, 
•  *  *  to  construe  it  into  a  technical  release  of 
all,  would  be  carrying  the  obligation  beyond  the  ob- 
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vious  intent  of  the  parties.  If  it  had  been  intended 
to  be  so  understood,  more  direct  and  pertinent  lan- 
guage would  have  been  used. ' ' 

In  Jackson  v.  Stackhouse,  supra,  Thurman  and 
Stackhouse  had  executed  a  bond.  Upon  this  bon4 
was  the  following  indorsement:  '*  'I,  Nicholas  Rose- 
velt,  do  hereby  fully  release  and  discharge  the  within 
named  obligor,  James  L.  Thurman,  from  all  liability 
on  the  within  bond,  and  rely  on  the  mortgage  given 
with  the  bond,  as  my  security  for  the  payment  of 
the  money  mentioned  in  the  bond.  January  21st, 
1817. 

**  'Nicholas  Rosevelt.'  '* 

The  court  in  passing  upon  the  matter  said :  *  *  The 
endorsement  on  the  bond*by  Rosevelt  was  intended 
to  discharge  Thurman  from  personal  liability  only, 
and  that  the  mortgage  should  remain  a  lien  on  the 
land.  It  may  be  questioned,  whether  the  writing  can 
have  any  effect.  A  release,  not  by  deed,  and  with- 
out consideration  is  void,  *  *  *  no  considera- 
tion is  stated,  and  it  is  not  under  seal ;  if  it  had  been, 
it  would  be  construed  as  a  covenant  not  to  sue  Thur- 
man, and  operate  as  a  release  to  avoid  circuity  of  ac- 
tion.'^ 

The  case  of  Walker  v.  McCvlloch,  supra,  was  an 
action  upon  a  promissory  note,  executed  by  McCul- 
loch,  Jonas  Clark  and  Henry  Clark.  The  note  bore 
the  following  indorsement:  **  *  April  2d,  1821.  Re- 
ceived of  Jonas  Clark  one-third  of  the  amount  of  the 
within  note  and  interest,  and  he  is  hereby  discharged 
from  the  same.*  '*  It  was  insisted  that  this  was  a 
release,  and  that  thereby  all  parties  to  said  note  were 
released.  In  passing  upon  the  question  the  court 
said:    **It  is  not  under  seal,  and  therefore  is  not  a 
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technical  release.  It  might  have  been  explained  by 
parol  evidence  as  other  receipts  are  explainable. 
•  •  *  The  receipt  in  question  cannot  amount  to 
more  than  a  perpetual  covenant  for  the  benefit  of 
Jonas  Clark.  •  •  •  Nothing  short  of  payment  by 
one  of  several  joint  debtors,  or  a  release  under  seal, 
can  operate  to  discharge  the  other  debtors  from  the 
contract. 

The  case  of  McAllister  v.  Sprague,  supra,  was  an 
action  in  assumpsit  against  joint  debtors.  The  in- 
strument relied  upon  as  a  release  was  as  follows: 
"  'Received  of  Jotham  L.  Sprague  one  red  horse  (de- 
scribed), in  full  for  his  half  of  our  account  against 
him  and  E.  L.  Murphy,  *  *  *  to  be  his  discharge 
in  full  for  debt  and  cost,  but  no  discharge  for  Mur- 
phy.'" 

It  was  contended  that  this  instrument  should  be 
given  the  effect  of  a  formal  release,  but  the  court 
said:  **But  the  receipt  in  this  case  was  not  a  tech- 
nical release,  it  was  not  under  seal,  and  if  it  had  been, 
it  could  not  fairly  be  understood  to  mean  that  the 
whole  debt  should  be  discharged  by  the  present  re- 
lease of  Sprague.  Its  language  does  not  imply  an 
intention  to  cancel  the  whole  debt,  although  the  con- 
sideration might  be  adequate  for  that  purpose  and 
also  to  release  Sprague,  without  its  being  under  seaL 
Such  effect  might  have  been  given  to  it,  if  it  had 
been  so  intended.''  The  receipt  was  declared  to  be 
in  effect  a  covenant  not  to  sue  Sprague,  and  that 
Murphy  was  not  thereby  released. 

In  Indiana,  the  leading  case  upon  the  question  now 
under  consideration  is  Stockton  v.  Stockton,  Jr., 
(1872),  40  Ind.  225,  and  Alabama  seems  to  be  the 
only  state  whose  decisions  are  in  harmony  with  those 
of  Indiana. 
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The  Stockton  case  was  a  suit  upon  a  note  for 
$2,400  and  due  in  twelve  months.  Lawrence  B. 
Stockton  was  principal;  one  Moore  and  William  and 
Martin  Stockton  were  sureties  thereon  for  said  Law- 
rence. Before  maturity,  Moore  paid,  by  giving  an 
order  for  the  amount,  $500,  the  holder  agreeing,  in 
consideration  thereof,  to  release  him  from  all  further 
liability  thereon.  Held,  the  release  of  Moore  re- 
leased the  other  sureties.  Citing  Aylesworth  v. 
Brown  (1869),  31  Ind.  270. 

In  the  Aylesworth  case,  supra,  Barbee,  Brown  and 
Company  held  a  judgment  against  Frederick  Geiger 
and  James  Fallis  for  $6,115.68 ;  Geiger  paid  one-half 
thereof,  and  an  instrument  was  executed,  which  the 
court  construed  as  a  covenant  by  Barbee,  Brown  and 
Company  not  to  pursue  Geiger  further  in  the  col- 
lection of  the  judgment.  The  court,  in  speaking  of 
the  contention  of  the  respective  parties,  said:  **The 
general  proposition  is  familiar,  that  the  release  of 
one  of  several  joint  debtors  is  a  release  of  all  the 
others ;  arid  the  appellant  contends  that  that  proposi- 
tion is  applicable  in  this  case.  This  is  not  technically 
a  release.'* 

The  Aylesworth  case  we  next  find  cited  in  the  case 
of  Paul,  Admr.,  v.  Logansport  Nat.  Bank  (1877),  60 
Ind.  199.  In  this  last  case  one  Orton  had  executed 
his  promissory  note  for  the  sum  of  $2,000,  with  Paul 
and  Reynolds  as  sureties  thereon,  payable  to  one 
Murdock  ninety  days  after  date.  Eight  days  after 
this  note  became  due  said  Reynolds  made  an  assign- 
ment of  all  his  property  for  the  benefit  of  creditors. 
The  deed  of  assignment  stipulated  that  the  trustee 
complete  the  execution  of  the  trust  within  three  years. 
Afterwards  Paul,  the  other  surety,  died,  and  the 


NOVEMBER  TERM,  1919.  97 

First  Nat.  Bank,  etc.  v.  Mayr — ^71  Ind.  App.  81. 

t_ 

note  was  filed  by  the  bank  as  a  claim  against  his 
estate. 

The  appellant  administrator  urged  two  prcfposi- 
tions  for  a  reversal  of  the  case,  viz. :  *  *  1.  That  the 
assent  to  the  assignment  of  Reynolds,  by  the  bank, 
operated  as  an  agreement  not  to  sue  him  for  three 
years,  and  that  the  rights  of  his  cosurety,  Paul,  were 
injuriously  affected  thereby;  and,  2.  That  said  as- 
sent operated  as  a  release  of  said  Reynolds,  one  of  the 
makers  of  a  joint  note,  and  that  that  release  was,  in 
law,  a  release  of  all  the  makers  of  said  note." 

In  passing  upon  the  question,  the  court  said :  * '  If 
the  act  of  the  bank,  in  assenting  to  the  assignnaent, 
operated  as  an  agreement  not  to  sue  for  three  years, 
as  to  which  we  express  no  opinion,  that  agreement 
was  no  bar  to  a  suit  within  that  period  of  time.  (Cit- 
ing authorities.)  As  to  the  second  point,  it  is  true 
that  a  release  of  one  of  the  makers  of  a  joint  obli- 
gation may  release  all  (Citing  1  Parsons,  Contracts 
27,  and  the  Stockton  case,  supra.)  But  this  principle 
has  no  application  to  the  case  before  us. ' ' 

The  Aylesworth  case  is  next  cited  in  the  case  of 
Walls  V.  Baird  (1883),  91  Ind.  429.  In  this  last  case 
there  was  a  note  for  $1,868.50,  executed  by  Lane  and 
Walls,  partners,  to  Baird.  They  dissolved  their  part- 
nership business,  and  later  Baird,  in  consideration 
of  $381.38  paid  to  him  by  said  Lane,  and  the  surren- 
der of  a  certain  other  note,  released  Lane  *'of  any 
further  obligation  of  security  to  said  note.'^  After- 
ward Baird  sued  Walls  for  the  balance  due  on  said 
note  and  to  foreclose  the  mortgage  executed  by  Walls 
and  Wife  to  secure  the  payment  thereof,  in  which 
mortgage  they  had  expressly  agreed  to  pay  said  note, 
and   the   court    said,   citing   the   Aylesworth   case: 

VOL.  71—7. 
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**The  law  is  well  settled  that  the  unconditional  re- 
lease of  one  or  more  of  joint  obligors  releases  all 
the  joint  obligors.  *  *  *  But  we  do  not  see  that 
these  questions  are  well  presented.  *  * 

The  case  of  Tyner  v.  Hamilton  (1875),  51  Ind.  259, 
is  another  case  in  which  the  doctrine  as  to  the  release 
of  one  surety  releasing  the  other  sureties  is  an- 
nounced. In  this  case  it  appears  that  one  Margaret 
Hamilton  had  been  the  guardian  of  one  John  W. 
Hamilton;  that  as  such  guardian  she  sold  lands  be- 
longing to  her  ward,  and  received  a  promissory  note 
in  payment  therefor;  that  she  afterwards  purchased 
lands  in  her  own  name,  and  used  the  note  so  received 
in  payment  for  lands  of  her  ward,  so  sold  by  her,  in 
part  payment  for  lands  so  purchased  by  her;  that 
after  the  said  ward  became  of  full  age,  for  a  valuable 
consideration  he  did  **  ratify  and  confirm  the  said 
act  of  my  said  guardian  in  so  investing  said  money, 
and  release  any  and  all  right  of  action  I  may  have 
against  said  Parkison  or  Pace,  or  either  of  them,  on 
account  of  said  act  of  my  said  guardian,  as  sureties 
on  my  said  guardian 's  bond,  or  otherwise.  But  noth- 
ing herein  contained  is  to  be  construed  as  a  release 
of  John  J.  Phillips  on  said  bond.*'  The  suit  was 
brought  against  Margaret  Hamilton,  the  former 
guardian,  and  against  one  Tyner  to  recover  the  value 
of  the  note  belonging  to  said  ward,  and  used  by  her 
in  part  payment  of  the  lands  so  purchased  by  her, 
she  having  turned  said  note  over  to  one  Phillips, 
and  he  to  said  Tyner.  Tyner  was  not  a  surety  on 
said  guardian's  bond.  There  was  a  judgment  against 
Tyner,  and  he  appealed.  The  question  presented  to 
the  court  was  the  legal  effect  of  the  ratification  by 
said  ward  of  the  use  of  said  note  so  made  by  his  said 
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guardian.  The  court  held  that  the  ratification  by 
said  ward,  after  he  became  of  full  age,  with  full 
knowledge  of  all  the  facts,  was  a  bar  to  the  action. 
This  was  the  only  question  in  issue.  On  petition  for 
a  rehearing  the  court  said,  ** A  release  of  one  or 
more  of  the  joint  obligors  in  a  bond  is  a  release  of 
all.*'    Clearly  this  was  pure  dicta. 

The  Stockton  case  is  also  cited  in  the  case  of  Erwin 
V.  Scotten  (1872) ,  40  Ind.  389.   This  last  was  an  action 
by  Scotten  as  administrator,  upon  a  joint  promissory 
note,  signed  by  William  P.  Erwin,  William  Comer, 
and  Edwin  Erwin.    Process  had  been  served  upon 
William  P.  Erwin  and  William  Comer,  but  not  on  Ed- 
win Erwin.    Judgment  was  rendered  against  the  two 
defendants  served,  and  afterwards  the  plaintiff  filed 
his  petition  asking  that  said  Edwin  Erwin  be  served 
with  process  etc.,  and  that  he  be  made  a  party  to  said 
judgment   theretofore    obtained.      The    action   was 
brought,  and  was  then  pending  in  the  Wayne  County 
Court  of  Common  Pleas,  and  the  defendant,  after 
being  served  with  process,  entered  his  special  appear- 
anoe  and  filed  answer  in  which  he  alleged  that  he  was 
and  had  been,  etc.,  a  resident  of  Huntington  county; 
that  the  note  was  a  joint  note,  and  plaintiff  had  al- 
ready taken  a  joint  judgment  against  the  other  two 
makers  thereof,  etc. ;  and  that  the  court  was  without 
jurisdiction  over  him.    A  demurrer  to  this  answer 
was  sustained,  and  this  was  the  only  question  pre- 
sented by  the  record  on  appeal.    In  the  opinion  of  the 
court,  p.  399,  in  discussing  the  effect  of  a  statutory 
provision,  the  court  said:    **We  have,  in  the  case  of 
Stockton  V.  Stockton,  cmte,  p.  225,  applied  the  prin- 
ciples of  the  common  law  to  a  joint  obligation  by  hold- 
ing that  the  release  of  one  joint  obligor  was  a  release 
of  all  the  other  joint  obligors.'' 
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An  examination  of  the  authorities  reveals  the  fact 
that  at  common  law  the  only  release,  given  by  the 
creditor  to  one  or  more  sureties,  upon  a  written  obli- 
gation to  pay  money,  as  such,  which  had  the  effect  of 
discharging  all  the  sureties  thereon,  was  a  **formaP' 
release,  a  *  technical '^  release,  to  wit,  an  instrument 
under  seal,  and  it  was  given  that  effect  for  the  reason 
hereinbefore  stated.  The  confusion  seems  to  have 
arisen  from  a  loose  use  of  the  word  **  release, '*  in  not 
confining  it  to  its  original  meaning  of  having  refer- 
ence to  sealed  instruments  only. 

It  has  been  argued  by  counsel  that  the  release  of 
one  surety  by  an  instrument  such  as  the  one  involved 
in  this  case  discharges  the  other  sureties,  because 
such  a  release  changes  their  contract.  With  this 
statement  we  cannot  agree.  So  far  as  the  sureties  are 
concerned,  they  have  first  a  contract  with  the  holder 
of  the  instrument  by  which  they  and  each  of  them 
agree  to  pay  such  holder  the  entire  amount  of  said 
contract  indebtedness,  it  remaining  unpaid.  As  be- 
tween them  and  each  of  them,  and  their  principal 
debtor,  the  law  implies  on  his  part  a  promise  to 
exonerate  them,  and  each  of  them,  for,  and  to  the 
amount  of,  any  money  that  they  or  either  of  them 
may  be  called  upon  to  pay  to  such  holder,  in  discharge 
of  such  obligation,  while,  as  between  such  sureties,  the 
law  implies  on  the  part  of  each  of  them  a  promise  to 
contribute  his  proportional  part  of  such  indebtedness 
based  upon  the  number  of  solvent  sureties,  as  any 
of  his  cosureties  is  called  upon  to  pay.  But  this 
promise  the  law  only  implies,  or  raises,  as  against 
him,  after  there  has  been  a  payment  by  his  cosurety, 
or  cosureties,  of  more  than  their  full  proportionate 
part  or  parts  of  such  indebtedness,  determined  as 
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aforesaid.  The  first  above-mentioned  contract  is  ex- 
press.  The  other  two  agreements  are  implied  in  law. 
If  one  of  such  sureties  pays  to  the  holder  of  such  in- 
strument his  full  proportionate  part  thereof,  clearly 
his  cosurety,  or  cosureties,  cannot  call  upon  him  for 
contribution,  upon  their  paying  the  balance,  for  he 
has  already  fully  discharged  his  obligation,  and  under 
the  circumstances  the  law  will  not  imply  a  promise 
on  his  part  to  contribute  to  his  cosureties,  and,  if 
there  is  no  such  promise,  we  fail  to  see  wherein  the 
alleged  contract  has  been  changed,  and,  if  such  con- 
tract has  not  been  changed  as  to  such  surety,  we  see 
no  legal  or  valid  reason  for  holding  the  cosurety  in 
such  case  discharged. 

Blackstone,  Book  1,  p.  70,  says:  **And  hence  it  is 
that  our  lawyers  are  with  justice  so  copious  in  their 
encomiums  on  the  reason  of  the  common  law;  they 
ten  us,  that  the  law  is  the  perfection  of  reason,  and 
that  it  always  intends  to  conform  thereto,  and  that 
what  is  not  reason  is  not  law.*' 

We  are  of  the  opinion  that  the  demurrer  in  this 
case  should  have  been  overruled ;  that  the  complaint 
herein  states  a  cause  of  action ;  but,  as  the  rul- 
2.     ing  of  the  court  herein  seems  to  be  in  harmony 
with  Stockton  v.  Stockton,  supra,  and  that  case 
being  now  binding  upon  us,  we  are  without  power  to 
reverse  this  case.    We  therefore  transfer  it  to  the  Su- 
preme Court  for  their  consideration,  and  respectfully 
recommend  that  the  said  Stockton  case  be  overruled, 
80  far  as  it  may  be  held  to  be  applicable  to  parol,  or 
simple  releases. 
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PiTTSBUEGH,  CiNOINlirATI,  CHICAGO  AND  St.  LoUIS 

Railway  Company  v.  Boys. 

[No.  9,790.    FUed  June  3,  1919.    Rehearing  denied  October  7,  1919.] 

1.  Cabbiebs. — Carriage  of  Pa%%enger9. — Injuries  to  Paasenger. — 
Action.  —  Complaint,  —  Sufficiency.  —  Negligence.  —  In  an  action 
against  a  railroad  company  by  a  passenger  for  injuries  sus- 
tained in  alighting  from  a  moving  train  at  a  flag  station,  a  com- 
plaint alleging  that  the  injuries  resulted  from  the  negligenoe 
of  defendant  in  not  stopping  the  train  as  scheduled  and  adver- 
tised, and  on  account  of  the  brakemen  leading  plaintiff  to  believe 
that  the  train  had  come  to  a  full  stop,  held  to  show  negligence 
on  part  of  defendant,    p.  106. 

2.  Cabbiebs. — Carriage  of  Passengers. — Injuries  to  Passengers. — 
Action. — Complaint  Showing  Contributory  Negligence. — Suff^ 
ciency. — ^In  an  action  against  a  railroad  company  for  injuries 
sustained  by  a  passenger  in  alighting  from  a  moving  train  at 
a  flag  station,  paragraph  of  complaint  h-eld  to  show  plaintiff 
guilty  of  such  negligence  as  to  preclude  recovery,    pp.  106,  107. 

3.  Cabbiebs. — Carriage  of  Passengers. — Injuries  to  Passenger. — 
Contributory  Negligence. — Alighting  from  Moving  Train. — It  is 
not  negligence  per  se  for  a  passenger  to  alight  from  a  moving 
train,    p.  107. 

4.  Judgment. — Motion  in  Arrest — Insufficiency  of  Complaint. — 
Failure  to  Raise  Question  by  Demurrer. — Statute. — In  an  action 
for  personal  injuries,  where  defendant  failed  to  present  the 
question  by  demurrer  whether  the  first  paragraph  of  complaint 
showed  that  plaintiff  was  guilty  of  negligence  proximately  caus- 
ing his  injury,  the  right  to  raise  that  question  by  a  motion  in 
arrest  of  Judgment  is  denied  by  {344  Burns  1914,  Acts  1911  p. 
415,  and  there  was  no  error  in  overruling  the  motion,    p.  111. 

6.  Cabbiebs. — Carriage  of  Passengers. — Destination  of  Passenger. 
— Notice  to  Carrier. — ^There  is  no  primary  obligation  on  a  pas- 
senger for  a  flag  station  to  notify  the  train  conductor  of  his 
destination,  as  stipulated  in  his  ticket,  before  the  arrival  of 
the  train  at  such  point,  in  the  absence  of  a  rule  of  the  carrier, 
known  to  the  imssenger,  requiring  that  such  notice  be  given,  p.  114. 

6.  Cabbiebs. — Carriage  of  Passengers. — Destination  of  Passenger. 
— Notice  to  Carrier. — In  the  absence  of  a  rule  of  the  company, 
so  known  and  promulgated  as  to  bind  the  passenger,  requiring 
a  passenger  for  a  flag  station  to  notify  the  train  conductor  of 
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his  destination,  as  stipulated  in  the  ticlcet,  before  the  arrival  of 
the  train  at  such  point,  the  ticket  sold  by  the  carrier  to  the  pas- 
senger is  conclusive  notice  to  the  former  of  the  fact  of  the  pas- 
senger's destination,    p.  114. 

From  Grant  Superior  Court;  Robert  M.  Van  Atta, 
Judge. 

Action  by  Clifford  C.  Boys  against  the  Pittsburgh, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Company. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Reversed. 

George  E.  Ross,  for  appellant. 

E.  H.  Graves  and  G.  A.  Henry,  for  appellee. 

McMahan,  J. — The  appellee's  complaint  is  in  two 
paragraphs.    In  the  first  it  is  alleged  that  appellant 
is  a  corporation  engaged  in  the  operation  of  a  rail- 
road passing  through  Gas  City  and  Upland;  that 
appellee  purchased  a  ticket  from  appellant's  agent 
at  Gas  City  entitling  him  to  be  carried  from  Gas  City 
to  Upland;  that  he  took  passage  on  a  train  leaving 
Gas  City  at  2:17  a.  m.,  scheduled  and  advertised  to 
stop  at  Upland  on  flag  to  take  on  and  discharge  pas- 
sengers.   It  is  then  averred:    ''That  as  said  train 
approached  the  station  at  Upland,  it  began  to  slow 
down,  and  that  he,  the  plaintiff,  believing  that  it 
woiQd  come  to  a  full  stop  as  it  was  scheduled  and  ad- 
vertised and  as  the  defendant  company  had  agreed, 
went  to  the  front  end  of  the  car  in  which  he  was  rid- 
ing and  the  brakeman  on  said  train  being  then  and 
there  in  the  employ  of  this  defendant  company  said 
to  this  plaintiff,  'Do  you  get  off  here?'  and,  being 
answered  in  the  affirmative,  the  said  brakeman  open- 
ed the  door  of  said  car  and  said,  'AH  right,'  and  it 
being  in  the  nighttime  and  dark  and  there  being  no 
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light  at  said  station  and  this  plaintiff  being  led  to 
believe  that  said  train  had  come  to  a  full  stop  and 
relying  on  what  had  been  told  him  by  the  said  brake- 
man  and  the  promise  of  said  defendant  company, 
stepped  from  said  car,  but  on  account  of  said  defen- 
dant company  not  bringing  said  train  to  a  full  stop 
as  it  had  agreed  and  as  this  plaintiff  was  led  to  be- 
lieve and  did  believe,  said  plaintiff  was  thrown  on 
the  brick  walk  along  the  side  of  defendant's  tracks, 
his  head,  face  and  ear  were  cut,  scratched  and  bruised, 
his  shoulder  and  back  were  cut,  scratched,  bruised 
and  sprained  and  he  was  rendered  unconscious. 
*  *  *Plaintiff  further  avers  that  all  of  the  injuries 
herein  complained  of  were  caused  by  the  negligence 
of  this  defendant  company  in  not  stopping  said  train 
as  it  had  scheduled,  advertised  and  agreed  to  do  and 
on  account  of  the  said  company,  through  their  said 
brakeman  leading  him,  the  plaintiff,  to  believe  that 
said  train  had  come  to  a  full  stop  and  that  he,  the 
plaintiff,  was  wholly  without  fault.  Wherefore,'*  etc. 
The  second  paragraph,  after  alleging  that  appel- 
lant is  a  corporation  engaged  in  the  operation  of  a 
railroad,  the  purchase  of  a  ticket  by  appellee,  and 
the  taking  passage  as  alleged  in  the  first  paragraph, 
alleges  that:  '*As  said  train  approached  said  town 
of  Upland  it  began  to  slow  down  and  the  plaintiff 
believing  that  it  would  come  to  a  full  stop  as  it  was 
scheduled  and  advertised  by  defendant  to  do,  left  his 
seat  in  said  train  and  went  forward  to  the  front  end 
of  the  car  in  which  he  was  riding,  and  that  an  employe 
of  said  defendant,  the  brakeman  upon  said  train,  said 
to  this  plaintiff,  *Do  you  get  off  here,'  and  upon  the 
plaintiff  answering  in  the  aflSrmative,  said  brakeman 
opened  the  door  of  said  car  and  said  to  the  plaintiff. 
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'All  right/  Said  plaintiff  avers  that  it  was  in  the 
nighttime  and  that  there  were  no  lights  displayed  at 
said  station  and  that  it  was  dark  at  the  point  where 
passengers  were  accustomed  to  alight  from  trains  at 
said  station,  and  this  plaintiff  being  led  to  believe 
from  the  said  remarks  and  action  of  said  brakeman 
that  said  train  would  come  to  a  full  stop  went  upon 
the  platform  and  steps  of  said  car  for  the  purpose 
of  alighting  therefrom  but  he  says  that  said  train  did 
not  come  to  a  stop  at  said  station  of  Upland  as  he  had 
a  right  to  believe  that  it  would,  but  after  slowing 
down  the  speed  of  the  train  as  aforesaid,  said  de- 
fendant through  its  employes,  began  to  increase  the 
speed  of  said  train  and  this  plaintiff  seeing  that  he 
would  be  carried  thus  past  his  station,  and  while 
said  train  was  running  slowly  and  not  to  exceed  five 
miles  per  hour,  he  stepped  therefrom  to  the  platform 
of  said  station  and  it  being  dark  and  being  unable 
to  see  his  way,  said  plaintiff  by  the  motion  of  said 
train  was  thrown  violently  upon  the  said  platform 
which  was  of  brick  and  fell  thereon  with  great  force, 
and  by  reason  of  said  falP^  was  injured,  the  alleged 
injuries  being  set  out  in  detail.  It  is  also  alleged  that 
the  injuries  were  occasioned  through  the  negligence 
of  the  appellant  in  the  careless  and  negligent  opera- 
tion of  the  train  and  in  not  bringing  it  to  a  full  stop 
at  Upland. 

Appellant  filed  a  demurrer  to  each  paragraph  of 
complaint,  which  was  overruled  and  exception  saved. 

There  was  a  trial  by  jury,  verdict  and  judgment 
for  appellee.  The  jury  was  required  to  and  did  an- 
swer a  number  of  interrogatories  which  they  returned 
with  their  general  verdict. 

The  errors  relied  on  for  reversal  are  the  overrul- 
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ing  of  the  demurrer  to  each  paragraph  of  complaint, 
the  overruling  of  a  motion  in  arrest  of  judgment, 
and  the  overruling  of  the  motion  for  a  new  triaL 

The  only  objection  made  to  the  first  paragraph  of 

complaint  is  that  no  facts  are  alleged  to  show  that 

appellant  was  guilty  of  any  negligence.    We 

1.  cannot  agree  with  appellant.    This  paragraph 
clearly  shows  negligence  on  the  part  of  appel- 
lant.    All  other  objections  to  this  paragraph  are 
waived.    There  was  therefore  no  error  in  overruling 
the  demurrer  to  it. 

The  appellant  next  insists  that  the  facts  alleged  in 

the   second  paragraph  of  complaint   show,   among 

other  things,  that  the  appellee  was  himself 

2.  guilty  of  negligence  which  was  the  proximate 
cause  of  his  injury.  According  to  the  aver- 
ments of  this  paragraph  of  complaint,  as  the  train 
approached  the  town  of  Upland  it  began  to  slow 
down,  and  plaintiff,  believing  that  it  would  come  to 
a  full  stop,  left  his  seat  and  went  to  the  front  end 
of  the  ca;r  in  which  he  was  riding,  when  the  brake- 
man  on  the  car  asked  him  if  he  got  off  there,  and, 
on  receiving  an  affirmative  answer,  opened  the  door 
of  the  car  and  said,  **A11  right*';  that  it  was  about 
2:30  a.  m.;  that  the  night  was  dark;  that  no  lights 
were  displayed  jit  the  station;  that  appellee  was  led 
to  believe  from  the  remarks  and  action  of  the  brake- 
man  that  the  train  would  stop,  and  that  he  went  upon 
the  platform  and  the  steps  of  the  car  for  the  purpose 
of  alighting;  that  the  train  did  not  stop;  that  its 
speed  was  increased,  and  that  appellee,  believing  that 
he  would  be  carried  past  the  station,  and  while  the 
train  was  running  not  more  than  five  miles  an  hour, 
stepped  off  the  train  to  the  platform  of  the  station 
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at  a  time  when  it  was  so  dark  that  he  could  not  see 
his  t7ay,  and  that  by  the  motion  of  the  train  was 
thrown  violently  upon  the  brick  platform  with  suffi- 
cient force  to  severely  injure  him  and  to  render  him 
unconscious. 

Do  these  facts  show  negligence  on  the  part  of  ap- 
pellee which  was  the  proximate  cause  of  his  injury! 

The  law  is  well  settled  in  this  state  that  it 
3.     is  not  negligence  per  se  for  a  passenger  to 

alight  from  a  moving  train.  The  circum- 
stances and  conditions  under  which  he  acts  must  all 
be  considered.  Each  case  must  be  determined  on 
its  own  facts.  Pittsburgh,  etc.,  B.  Co.  v.  Miller 
(1904),  33  Ind.  App.  128,  70  N.  E.  1006;  Harris  v. 
Pittsburgh,  etc.,  R.  Co.  (1904),  32  Ind.  App.  600, 
70  N.  E.  407;  Louisville,  etc.,  R.  Co.  v.  Crunk  (1889), 
119  Ind.  542,  21  N.  E.  31, 12  Am.  St.  443. 

If  the  facts  pleaded  show  that  the  appellee  was 
at  fault  in  leaving  the  train  as  he  did,  and  that  he 

thereby  contributed  to  his  injury,  then  the  de- 
2.     murrer    should   have    been    sustained.      The 

pleading  discloses  that  the  plaintiff  voluntarily 
left  the  train  while  it  was  in  motion.  The  only  ex- 
cuse he  gives  for  so  doing  is  that  he  saw  the  speed 
of  the  train  was  being  increased  and  that  he  would 
be  carried  past  the  station  where  he  wished  to  get 
off  the  train.  He  does  not  allege  that  anything  was 
said  or  done  by  any  of  the  employes  of  appellant 
that  induced  him  to  alight.  The  only  thing  the  em- 
ployes did,  according  to  his  complaint,  was  to  lead 
him  to  believe  that  the  train  would  stop.  The  con- 
versation with  the  brakeman,  which  he  says  caused 
him  to  so  believe,  took  place  when  he  left  his  seat 
and  went  to  the  front  end  of  the  car  in  which  he  was 
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riding,  when  the  brakeman  asked,  ''Do  you  get  off 
here,^'  and  being  answered  in  the  affirmative,  opened 
the  door  and  said,  ''AH  right. *'  This  all  took  place 
while  appellee  was  yet  in  the  car,  just  before  or  at 
the  time  that  the  brakeman  opened  the  door.  The 
act  of  the  brakeman  in  opening  the  door  and  saying, 
"All  right,''  cannot  be  construed  as  an  invitation  for 
appellee  to  alight  before  the  train  came  to  a  stand- 
still. The  most  appellee  claims  is  that  he,  being  there- 
by led  to  believe  "that  the  train  would  come  to  a 
full  stop,  went  upon  the  platform  and  steps  of  the 
car  for  the  purpose  of  alighting  therefrom,"  as  we 
understand  him  to  mean,  when  the  train  should  come 
to  a  full  stop.  Nothing  else  was  said  or  done  by  the 
brakeman.  The  appellee,  without  anything  more  be- 
ing said  or  done,  walked  out  of  the  car,  down  the 
steps,  and  alighted  from  a  moving  train  in  the  night- 
time when  it  was  so  dark  that  he  could  not  see  his 
way.  The  appellee  knew  the  train  had  not  stopped, 
he  knew  the  speed  was  being  increased,  and,  believ- 
ing he  would  be  carried  past  his  station,  stepped  off. 

There  is  but  one  conclusion  to  be  drawn  from  the 
facts  pleaded.  The  appellee  was  guilty  of  such  neg- 
ligence as  will  preclude  a  recovery.  The  demurrer 
to  the  second  paragraph  of  complaint  should  have 
been  sustained.  Pittsburgh,  etc.,  JR.  Co.  v.  MUler, 
supra. 

As  said  in  the  case  just  cited,  the  facts  differen- 
tiate this  case  from  those  in  which  the  train  is  not 
stopped  a  sufficient  time  to  allow  the  passenger  to 
leave  it,  from  those  in  which  he  is  invited  or  directed 
by  the  trainmen  to  alight,  and  also  from  those  in 
which  the  passenger's  action  is  influenced  by  his  ten- 
der age  or  other  incapacity. 
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This  paragraph  of  complaint  is  very  like  the  first 
paragraph  of  complaint  in  Jeffersonville,  etc.,  R.  Co. 
V.  Swift  (1866),  26  Ind.  459,  which  the  court  held 
bad,  saying:  **It  admits  that  the  plaintiff  volun- 
tarily leaped  from  the  cars  while  they  were  in  mo- 
tion— running  at  the  rate  of  one-third  their  usual 
speed — and  by  reason  thereof  received  the  injuries 
complained  of,  and  the  only  excuse  alleged  for  this 
extremely  imprudent  and  perilous  act  is,  that  the 
train  was  being  run  past  Amity,  where  he  wished  to 
leave  it,  and  where  it  was  the  duty  of  the  conductor 
to  stop  the  train  and  let  him  off.  These  facts,  how- 
ever, do  not  afford  a  justification  for  so  rash  an  act 
as  that  of  leaping  from  the  train  when  in  motion. 
Jeffersonville  Railroad  Company  v.  Hendricks, 
Adm-W,  ante  p.  228.  Admitting  that  those  having 
charge  of  the  train,  in  negligent  disregard  of  their 
duty,  were  running  it  past  the  station^  and  that  they 
did  not  intend  to  stop  there,  still,  the  paragraph 
shows  that  the  injury  to  the  plaintiff  was  the  imme- 
diate result  of  his  own  imprudent  and  rash  conduct; 
and  there  is  no  principle  of  the  law  more  clearly  set- 
tled, or  more  universally  recognized  by  all  the  courts, 
than  that  in  suits  for  su^h  injuries,  though  the  de- 
fendant may  have  been  guilty  of  negligence,  yet  if  the 
plaintiff's  own  want  of  reasonable  care  and  caution 
directly  contributed  in  producing  the  injury,  he  can- 
not recover.  ^ ' 

In  Reibel,  Admx.,  v.  Cincinnati,  etc.,  R.  Co.  (1888), 
114  Ind.  476,  17  N.  E.  107,  the  complaint  A^as  held  in- 
suflBcient,  the  court  saying:  *'The  general  rule  is, 
that  passengers  who  are  injured  while  attempting 
to  get  upon  or  off  a  railroad  train  while  it  is  in  mo- 
tion cannot  recover  for  their  injuries.    ^    »    *    Tq 
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this  general  rule,  some  exceptions  have  been  recog- 
nized,  one  of  which  is  where  the  passenger  is  either 
ordered  or  invited  by  the  company  or  its  agents  to 
get  on  or  off,  notwithstanding  the  motion  of  the 
train.  Cincinnati,  etc.,  R.  R,  Go.  v.  Carper,  112  Ind. 
26;  Lake  Shore,  etc.,  R.  W.  Co.  v.  Pinchin,  112  Ind. 
592;  EvansvUle,  etc.,  R.  R.  Co.  v.  Duncan,  28  Ind. 
441.  But  a  passenger  must  not  attempt  either  to  get 
onto  or  off  a  train  while  it  is  in  motion,  if  it  be  ob- 
viously dangerous  to  make  the  attempt,  although  he 
may  have  been  advised,  or  even  ordered,  to  do  so  by 
the  servants  of  the  company.  2  Wood  Eailway  Law, 
1127.  Such  an  attempt  is  at  the  peril  of  the  passen- 
ger, when  he  is  a  person  of  ordinary  inteUigence 
and  not  acting  under  constraint.  While  it  is  the  plain 
duty  of  a  railroad  company  to  stop  its  train  at  the 
place  of  a  passenger's  destination  long  enough  to 
permit  him  to  get  off  with  safety,  the  fact  that  a  train 
is  about  to  pass  such  place  of  destination  without 
stopping  does  not  justify  the  passenger  in  incurring 
any  serious  risk  by  jumping  from  the  train.  In  such 
a  contingency,  the  passenger '»  remedy  is  against  the 
company  for  carrying  him  past  his  place  of  destina- 
tion.^' 

In  England  v.  Boston,  etc.,  Railroad  (1891),  153 
Mass.  490,  27  N.  E.  1,  the  court  said:  **The  plaintiff 
acted  on  the  belief  that  the  train  had  stopped  when 
it  had  not  stopped,  and  this  mistake  was  due  to  her 
own  omission  to  use  reasonable  care.  The  fact  that 
it  was  dark  where  she  attempted  to  alight  rendered 
more  caution  not  less  necessary  on  her  part.  To  step  ' 
off  of  the  train  where  it  was,  as  the  plaintiff's  hus- 
band testified,  'so  dark  that  a  person  couldn't  see 
where  he  or  she  was  going,'  under  circumstances  that 
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did  not  amount  to  an  invitation  on  the  part  of  the  de- 
fendant to  do  80y  or  an  assurance  that  it  was  safe  to 
do  so,  and  where  no  necessity  existed  for  doing  it, 
was  of  itself  a  co^tributory  act  of  carelessness  on 
the  part  of  the  plaintiff. ' ' 

And  in  the  case  of  East  Tennessee,  etc.,  R.  Co.  v. 
Holmes  (1893),  97  Ala.  332,  337,  12  South  286,  288, 
the  court  said:  '^He  made  the  leap  of  his  own  ac- 
cord, at  great  peril  to  his  life  and  limb,  because,  as 
it  would  seem,  he  did  not  desire  to  be  carried  beyond 
his  destination.  He  thus  took  the  risk  of  his  own 
reckless  venture,  and  the  defendant  ought  not  to  be 
made  to  pay  for  it.  There  was  not  even  the  excuse 
of  necessity  for  his  having  done  so.  *  *  *  No 
one  has  the  right  to  leap  from  a  moving  train,  because 
he  is  being  carried  beyond  his  destination,  with  the 
expectation  of  claiming  from  the  railroad  company 
damages  for  any  injury  he  may  sustain.  His  duty  is 
to  remain  aboard,  and  demand  redress  for  the  injury 
that  may  have  been  done  to  him. ' '  See,  also,  Toledo, 
etc.,  R.  Co.  V.  Wingate  (1895J,  143  Ind.  125,  37  N.  E. 
274,  42  N.  E.  477. 

The  next  assignment  of  error  is  that  the  court  erred 

in  overruling  the  motion  in  arrest  of  judgment,  the 

contention  of  appellant  being  that  both  para- 

4.  graphs  of  the  complaint  show  that  appellee  was 
guilty  of  contributory  negligence  which  was  the 
proximate  cause  of  his  injury.  It  is  a  sufficient  an- 
swer to  this  objection  to  say  that  the  appellant  did 
not  present  this  question  by  the  demurrer  addressed 
to  the  first  paragraph  of  complaint,  and,  not  having 
done  so,  the  right  to  raise  the  question  by  a  motion 
in  arrest  of  judgment  is  denied  by  ^344  Bums  1914, 
Acts  1911  p.  415.  There  was  no  error  in  overruling 
the  motion  in  arrest  of  judgment.  • 
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Appellant  also  contends  that  the  court  erred  in  giv- 
ing certain  instructions  to  the  jury.  Instruction  No. 
3,  given  at  the  request  of  appellee,  is  as  follows :  *  *  I 
instruct  you  that  there  is  no  legal  obligation  upon 
a  passenger  upon  a  regular  railroad  passenger  train 
to  notify  the  conductor  of  such  train  of  his  point  of 
destination.  The  railroad  company  by  the  sale  of  a 
ticket  to  such  a  passenger  already  knows  his  destina- 
tion and  the  conductor  of  its  train  is  but  the  servant  of 
such  company  and  is  bound  by  its  knowledge.  So,  in 
this  case,  if  you  believe  from  the  evidence  that  the 
plaintiff  bought  a  ticket  for  the  town  of  Upland,  Indi- 
ana, of  the  defendant's  agent  at  Gas  City,  and  with 
said  ticket  went  upon  a  passenger  train  of  the  defend- 
ant for  transportation  to  said  town,  I  then  instruct 
you  it  was  the  duty  of  the  conductor  of  said  train  and 
of  the  other  of  defendant's  employes  and  servants 
upon  said  train  to  know  the  destination  of  said  plain- 
tiff and  to  stop  sard  train  at  said  town  of  Upland  a 
reasonable  length  of  time  to  allow  the  plaintiff  to 
alight  therefrom." 

Appellant  insists  that  this  instruction  is  erroneous, 
because  it  is  not  applicable  to  the  evidence  or  relevant 
to  the  issues,  is  misleading,  and  invades  the  province 
of  the  jury.  The  contention  of  appellant  is  that  it  is 
the  duty  of  a  person  going  upon  a  train  to  make 
known  to  the  conductor  or  person  in  charge  of  the 
train  his  destination,  especially  if  his  destination  is 
a  flag  station  where  the  train  does  not  stop  regularly. 

In  Chattanooga,  etc.,  R.  Co.  v.  Lyon  (1892),  89  Ga. 
16,  16  S.  E.  24,  15  L.  E.  A.  857,  32  Am.  St.  72,  it 
was  held  that,  when  a  railroad  company  sells  a 
ticket  to  a  flag  station  at  which  its  trains  do  not 
stop  unless  signalled  to  do  so  for  the  purpose  of 
receiving  passengers,  or  when  there  are  on  boai:d 
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passengers  for  such  station,  it  is-  ordinarily  the  duty 
of  the  conductor  to  ascertain  from  the  passenger 
before  reaching  such  station  that  such  is  the  pas- 
senger's destination,  and  to  stop  the  train  there 
for  the  purpose  of  allowing  the  passenger  to  leave 
the  train.  This  rule,  under  special  circumstances, 
is  subject  to  exceptions.  The  Supreme  Court  of 
Georgia  in  the  case  last  cited  said:  **The  holder 
of  the  ticket  has,  ordinarily,  the  right  to  assume,  when 
he  buys  it,  that  the  company  will  safely  land  him  at 
his  destination.  Accordingly,  he  has  the  right  to 
presume  the  conductor  will  call  for  his  ticket  before 
reaching  the  station  specified,  and  thus  obtain  notice 
of  the  fact  that  he  desires  to  stop  at  such  station. 
*  *  *  There  may  be  circumstances  under  which 
a  passenger  for  a  flag  station  is  carried  beyond  his 
destination  when  it  would  not  be  fair  or  just  to  at- 
tribute the  fact  to  the  company's  negligence.  In  a 
recent  Texas  case,  Gulf  C.  S  8.  F.  Ry.  Co.  v.  Ryan, 
18  S.  W.  Rep.  866,  it  appeared  that  defendant  in  error 
bought  a  ticket  to  a  flag  station,  knowing  it  was  such 
and  that  trains  did  not  stop  there  *  unless  some  re- 
quest was  made  upon  the  conductor  to  do  so.'  It 
would  seem  that  he  bought  the  ticket  subject  to  the 
condition  that  he  must  notify  the  conductor  of  his 
destination,  and  failing  to  do  so,  it  was  held  he  was 
not  entitled  to  recover.  Aside  from  instances  like 
this,  there  may  be  other  occasions,  •  *  *  when 
the  conductor  will  be  prevented,  without  fault  on 
his  part,  from  ascertaining  in  time  the  desire  of  a 
passenger  to  stop  at  a  flag  station,  or  when,  under  the 
circumstances,  it  is  manifestly  the  duty  of  the  pas- 
senger to  see  to  it  that  the  conductor  has  the  neces- 
sary information.     In  cases  of  doubt  as  to  which 
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should  take  the  initiative,  the  question  may  very 
properly  be  left  to  the  jury. ' ' 

The  general  rule  is  that,  in  the  absence  of  a  rule  of 

the  carrier,  known  to  the  passenger,  requiring  the 

passenger  for  a  flag  station  to  notify  the  con- 

5.  ductor  of  the  train  of  his  ticket-stipulated  des- 
tination before  arrival  thereat,  there  is  no  pri- 
mary obligation  on  such  ticket  passenger  to 

6.  notify  the  conductor  of  such  passenger's  des- 
tination.    In  the  absence  of  such  a  rule,  so 

known  or  promulgated  as  to  bind  the  passenger,  the 
ticket  sold  by  the  carrier  to  the  passenger  is  con- 
clusive notice  to  the  carrier  of  the  fact  of  such 
passenger's  destination.  Louisville,  etc.,  R.  Co.  v. 
Fuqua  (1914),  187  Ala.  464,  65  South.  396,  52  L.  B.  A. 
(N.  S.)  668;  San  Antonio,  etc.,  Co.  v.  Dykes  (1898), 
(Tex.  Civ.  App.)  45  S.  W.  758;  Missouri,  etc.,  Co.  v. 
Glass  (1907),  46  Tex.  Civ.  App.  126,  102  S.  W.  447; 
Chattanooga,  etc.,  R.  Co.  v.  Lyon,  supra;  Louisville, 
etc.,  R.  Co.  v.  Scale  (1911),  172  Ala.  480,  55  South. 
237;  Ft.  SmUh,  etc.,  R.  Co.  v.  Ford  (1912),  34  Okla. 
575, 126  Pac.  745,  41  L.  R.  A.  (N.  S.)  745. 

We  are  aware  of  the  fact  that  there  are  cases  where 
a  different  rule  has  been  announced,  but,  as  a  rule, 
there  were  facts  sufficient  in  each  instance  to  distin- 
guish such  cases  from  the  one  now  under  consider- 
ation, such  as  a  rule  requiring  the  passenger  to  notify 
the  conductor,  knowledge  on  the  part  of  the  passen- 
ger that  the  train  would  not  stop  unless  the  conductor 
was  notified.  Rock  Island,  etc.,  R.  Co.  v.  Stevens, 
(1907),  84  Ark.  436,  105  S.  W.  1032,  108  S.  W.  517, 
16  L.  E.  A.  (N.  S.)  1132.  We  find  no  error  in  the 
giving  of  the  instructions. 

The  judgment  must  be  reversed,  however,  on  ao- 
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count  of  the  error  in  overruling  the  demurrer  to  the 
second  paragraph  of  complaint. 

Judgment  reversed,  with  instructions  to  sustain 
demurrer  to  the  second  paragraph  of  the  complaint, 
and  for  further  proceedings  not  inconsistent  with 
this  opinion. 


Chapman  bt  al.  v.  Bender. 

[No.  9.919.     Filed  October  7,  1919.] 

Wills. — Rights  of  Devisees  and  Legatees. — Election  by  Husband, — 
Necessity  of. — Statutes. — Where  a  wife's  will  devised  her  estate 
to  her  children  and  provided  that  they  should  support  her  hus- 
band, who  was  made  executor,  there  was  such  a  provision  for 
him  that  he  took  under  the  will,  without  election,  as  provided 
by  {3046  Bums  1914,  Acts  1907  p.  73,  and  therefore  he  had  no 
interest  in  her  real  estate  under  i3016  Burns  1914,  Acts  1891 
p.  71. 

From  Vanderburgh.  Circuit  Court;  Duncan  C. 
Givens,  Judge. 

Action  by  Laura  Bender  against  Floyd  Chapman 
and  another.  From  the  judgment  rendered,  the  de- 
fendants appeal.    Affirmed. 

George  K.  Denton  and  E.  H.  Ireland,  for  appel- 
lants. 

Roscoe  Kiper,  Henry  F.  Fulling,  Willia^n  Smith 
and  Allen  McCullough,  for  appellee. 

Nichols,  P.  J. — ^Appellant  Rebecca  Schreeder  re- 
covered judgment  in  the  Warrick  Circuit  Court 
against  Frank  Werry  on  a  note,  after  which  said 
Werry  transferred  the  real  estate  involved  in  this  ac- 
tion to  his  wife,  Mary  Werry.    A  suit  was  brought 
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to  set  aside  this  conveyance,  which  was  decided  in 
favor  of  the  wife,  appealed  to  the  Appellate  Court, 
and  aflSrmed,  being  reported  in  35  Ind.  App.  84,  73 
N.  E.  832.  Afterwards  the  said  Mary  Werry  made 
her  will,  which  at  her  death  was  probated  June  6, 
1914,  in  the  Spencer  Circuit  Court.  Items  2  and  3 
of  said  will,  being  the  parts  thereof  in  controversy 
in  this  case,  are  as  follows: 

**Item  2.  I  give  and  devise  all  the  residue  of 
my  estate,  both  real  and  personal,  to  Philip  C. 
Werry,  Katie  Preston,  Laurie  Bender,  Rosie 
Werry  and  Leslie  E.  Werry,  my  five  children, 
share  and  share  alike,  it  being  the  intention  of 
this  testatrix  to  divide  all  my  estate  equally 
among  my  five  children;  but  with  the  provision 
that  my  said  children  shall  provide  a  comfort- 
able living  during  his  lifetime,  for  my  husband, 
their  father,  Frank  Werry,  at  their  own  homes 
or  at  such  other  as  they  may  with  his  consent 
provide;  but  notwithstanding,  they  may  sell  or 
convey  this  real  estate  if  they  so  desire  without 
any  limitation  of  this  will. 

**Item  3.  I  constitute  and  appoint  Frank 
Werry,  my  husband,  my  executor  of  this  my  last 
will  and  testament,  and  it  is  my  desire  that  he 
act  as  such  executor  without  bond.^^ 

She  was,  at  the  time  of  her  death,  still  the  owner 
of  said  real  estate.  Afterward  the  children  of  said 
Mary  Werry,  devisees  in  the  said  will,  other  than 
the  appellee,  conveyed  their  interests  in  the  real 
estate  to  the  appellee.  Execution  was  issued  on  said 
judgment  against  said  Frank  Werry  by  the  clerk  of 
the  Spencer  Circuit  Court,  and  the  sheriff  of  Spen- 
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cer  county  (whose  successor  in  office  is  appellant 
Chapman),  levied  upon  the  undivided  one-third  of 
said  real  estate  claiming  it  to  be  the  property  of  the 
said  Frank  Werry.  Thereupon  the  appellee  filed 
her  complaint  in  this  cause,  asking  for  an  injunction 
against  the  appellants,  enjoining  the  sale  of  said  real 
estate.  To  this  complaint  the  appellants  filed  an  af- 
firmative answer  of  one  paragraph,  to  which  a  de- 
murrer by  the  appellee  was  sustained  by  the  court, 
which  ruling  of  the  court  constitutes  the  only  error 
assigned.  This  answer  contains  substantially  the 
foregoing  facts,  including  the  said  will,  and  further 
avers  that  said  Frank  Werry  did  not  and  has  not 
made  an  election  under  the  laws  of  the  State  of  Indi- 
ana to  take  under  the  will,  and  that  he  is  the  owner 
of  the  undivided  one-third  of  the  real  estate  as  the 
heir  of  said  Mary  Werry,  deceased. 

It  is  contended  by  the  appellants  that  said  Frank 
Werry  took  nothing  from  his  wife's  estate  by  her 
will,  that  there  was  no  provision  for  him  under  <^3046 
Burns  1914,  Acts  1907  p.  73,  and  that  his  interest  in 
his  wife's  estate  is,  therefore,  by  virtue  of  §3016 
Bums  1914,  Acts  1891  p.  71.  These  sections  are  as 
follows : 

§3046. — ^  *  That  whenever  any  personal  or  real  prop- 
erty be  bequeathed  or  devised  to  any  husband,  or  a 
pecuniary  or  other  provision  be  made  for  him  in  the 
will  of  his  late  wife,  such  husband  shall  take  under 
the  will  of  his  late  wife,  and  he  shall  receive  nothing 
from  his  wife's  estate  by  reason  of  any  law  of  de- 
scent of  the  State  of  Indiana,  unless  otherwise  ex 
pressly  provided  in  said  will,  unless  he  shall  make 
his  election  to  retain  the  rights  in  his  wife's  estate 
given  to  him  under  the  laws  of  the  State  of  Indiana, 
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which  election  shall  be  made  in  the  manner  herein- 
after provided/' 

§3016. — **If  a  wife  die  testate  or  intestate  leaving 
a  widower,  one  third  of  her  real  estate  shall  descend 
to  him,  subject,  however,  to  its  proportion  of  the 
debts  of  the  wife  contracted  before  marriage;  Pro- 
vided, If  the  wife  shall  have  left  a  will,  such  widower 
may  elect  to  take  under  the  will,  instead  of  this  or 
any  other  law  of  descents  of  the  state  of  Indiana, 
which  election  shall  be  made  within  ninety  days  after 
said  will  has  been  admitted  to  probate  in  this  state 
and  in  the  same  manner  .in  which  widows  are  now 
required  to  elect  in  such  cases.** 

It  will  be  observed  that  §3046,  supra,  gives  the  hus- 
band his  interest  under  the  will,  unless  he  elects  to 
take  under  the  law,  while  §3016,  supra,  gives  him  his 
interest  under  the  law,  unless  he  elects  to  take  under 
the  will. 

If  said  will  makes  any  bequest,  or  devise,  or  any 
pecuniary  or  any  other  provision  to  or  for  Frank 
Werry,  appellants  must  fail,  but  if  there  be  in  said 
will  no  bequest  or  devise,  or  other  provision,  for 
Frank  Werry,  then  appellee  must  fail. 

In  such  a  case  the  devisees,  having  accepted  the 
devise,  are  personally  liable  for  the  support  of  their 
father  in  the  manner  provided  in  the  testator's  wiU 
and,  failing  to  furnish  such  support,  the  father  has 
a  right  of  action  to  recover  therefor  against  them. 
Eikman  v.  Landwehr  (1909),  43  Ind.  App.  724,  88 
N.  E.  105,  526.  This  is  certainly  a  provision  for  him. 
Further,  he  is  named  as  executor  of  the  will,  which, 
of  course,  implies  compensation  for  his  services,  had 
there  been  occasion  for  his  appointment  as  execu- 
tor.   This  has  been  held  to  be  a  provision  for  him. 
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These  provisions  having  been  made  for  him  in  the 
will  of  his  deceased  wife,  he  takes  under  such  will, 

■ 

without  election,  as  provided  in  ^3046,  supra,  and 
therefore  has  no  interest  in  the  real  estate  under 
^016,  supra.    Studehaker  Bros.  Mfg.  Co.  v.  DeMoss 
(1916),  62  Ind.  App.  635,  113  N.  E.  417. 
The  judgment  is  affirmed. 


GLEVBiiAND,  Cincinnati,  Chicago  and  St.  Louib 
Bailway  Company  v.  Alexandbia  Pafeb 

Company. 

[No.  9,945.    Filed  October  7,  1919.] 

1.  GABEIE88. — Carriage  of  Freight, — Schedule  of  Rates. — Notice,-^ 
Statute. — ^A  schedule  of  freight  rates  filed  with  the  Public  Ser- 
vice Commission,  as  required  by  |5540  Bums  1914,  Acts  1911 
p.  545,  Is  binding  both  on  the  carrier  and  the  shipper,  and  both 
are  chargeable  with  notice  thereof,    p.  121. 

2.  Cabbtkba. — Carriage  of  Freight. — Mistake  in  Rates. — Action  for 
Balance. — Statute. — ^In  view  of  |5540  et  seq.  Bums  1914,  Acts 
1911  p.  545,  proYldlng  for  uniform  freight  rates  and  requiring 
a  schedule  thereof  to  be  filed  with  the  Public  Service  Commis- 
sion, where  the  rate  for  transporting  coal,  as  filed  with  the  com- 
mission, was  sixty-five  cents  per  ton,  but  the  carrier's  agent 
through  mistake  collected  only  sixty  cents,  It  was  not  only  the 
carrier's  right,  but  also  its  duty  to  collect  the  difference  between 
the  amount  charged  by  the  agent  and  the  rate  filed,    p.  121. 

Prom  Madison  Circuit  Court;  Luther  F.  Pence, 
Judge. 

Action  by  the  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company  against  the  Alexandria 
Paper  Company.  From  a  judgment  for  defendant, 
the  plaintiff  appeals.    Reversed. 

Prank  L.  Littleton,  Charles  P.  Stewart,  John  W. 
Lovett  and  Arthur  A.  Beckman,  for  appellant. 
Born,  Ritchey  d  Cronk,  for  appellees. 
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Nichols,  P.  J. — This  cause  was  tried  in  the  Madi- 
son Circuit  Court,  without  a  jury,  upon  appellant's 
amended  complaint,  to  which  appellee  had  answered 
in  three  paragraphs;  the  third  paragraph  was  set- 
off, and  is  not  involved  in  this  appeal.  There  was 
a  general  finding  and  judgment  for  the  appellee,  from 
which,  after  a  motion  for  a  new  trial  was  overruled, 
this  appeal  was  taken. 

It  appears  by  the  complaint  that  the  appellant  was 
a  common  carrier  of  freight,  and  the  appellee  was  an 
Indiana  corporation,  engaged  in  the  manufacture  of 
paper  at  Alexandria,  Indiana.  In  November  and 
December,  1910,  it  had  shipped  to  it  on  the  Evans- 
ville  and  Terre  Haute  Railroad,  via  appellant's  rail- 
road, sixty-three  cars,  containing  2,851.8  tons  of  coal, 
freight  charges  following,  which  coal  was  transported 
and  delivered  by  said  companies  to,  and  received  and 
accepted  by,  appellee  at  Alexandria.  Said  carriers 
had  on  file  with  the  Public  Service  Commission  of 
Indiana,  and  in  force  and  effect  at  that  time,  a  tar- 
iff prescribing  a  charge  for  transporting  this  coal  of 
sixty-five  cents  per  ton.  Through  mistake,  appel- 
lant's agent  collected  from  appellee  but  sixty  cents 
per  ton.  Thereafter  appellant  demanded  of  appellee 
$142.56,  representing  five  cents  per  ton  additional, 
making  its  full  published  schedule  rate,  which  appel- 
lee refused  to  pay. 

In  its  motion  for  a  new  trial,  the  overruling  of 
which  was  the  only  error  assigned,  the  appellant  com- 
plains that  the  decision  of  the  court  is  not  sustained 
by  suflScient  evidence,  and  that  it  is  contrary  to  law. 

Appellee  contends  that  there  was  no  evidence  of 
any  tariff  being  in  force  prescribing  a  charge  for 
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transporting  coal  from  the  mines  to  Alexan- 

1.  dria  of  sixty-five  cents  per  ton,  but  we  have 
no  difl5culty  at  all  in  determining  from  appel- 
lant 's  brief,  as  supplemented  by  appellee  ^s  brief,  that 
the  tariff  rate  as  filed  with  the  Public  Service  Com- 
mission was  sixty-five  cents  per  ton.  Section  5540 
Bums  1914,  Acts  1911  p.  545,  and  following  sections 
provide  for  uniform  freight  rates,  and  for  filing  a 
schedule  thereof  with  the  conmiission,  and  make  it 
unlawful  for  any  carrier  to  charge,  demand,  or  col- 
lect, directly  or  indirectly,  any  other  rate  than  the 
rate  named  and  fixed  in  the  schedule  required  to  be 
filed  and  adopted  by  the  commission.  Such  schedule 
is  binding  aUke  on  the  carrier  and  the  one  for  whom 
the  transportation  is  performed,  and  both  are  charge- 
able with  notice  thereof.     The  rate  charged 

2.  must  be  in  harmony  with  the  schedule,  and  it 
cannot  be  varied  by  contract,  or  by  mistake, 

for  such  rate,  until  changed  by  the  commission,  is  a 
part  of  the  law.  Baltimore,  etc.,  R.  Co.  v.  New  Al- 
bany Box,  etc.,  Co.  (1911),  48  Ind.  App.  647,  94  N.  E. 
906,  96  N.  E.  28.  Having  by  mistake  collected  but 
sixty  cents  per  ton  for  the  coal  involved,  it  was  not 
only  the  right  of  the  appellant  to  collect  the  addi- 
tional five  cents  per  ton,  but  it  was  the  appellant's 
duty  to  collect  it,  and  appellee  must  pay  the  schedule 
rate. 

« 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  grant  a  new  trial. 
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Partlow-Jbnkins  Motor  Cab  Company  v. 

Stratton. 

[No.  10.067.    FUed  October  7,  1919.] 

1.  Sales. — ConditUmal  Sales. — Rights  of  Parties. — ^Where  the 
owner  of  personal  property  sells  and  delivers  it  to  a  purchaser, 
not  for  the  purpose  of  consumption  or  resale,  at  an  agreed 
price  payable  at  a  future  day,  upon  the  express  condition  and 
agreement  that  the  title  to  the  property  shall  remain  in  the 
vendor  until  the  purchase  price  is  fully  paid,  the  vendee,  prior 
to  payment,  can  neither  sell  nor  incumber  the  property  so  as 
to  defeat  the  vendor's  title,    p.  126. 

2.  Evidence. — Pleadings. — In  an  action  to  replevin  an  automobile 
truck  wherein  defendant  in  his  cross-complaint  claimed  a  lien 
for  repairs  and  supplies  under  §8294d  et  seq.  Bums'  Supp.  1918, 
Acts  1915  p.  621,  a  fact  alleged  in  the  cross-complaint  may  prop- 
erly be  considered  in  connection  with  the  evidence  in  determin- 
ing the  character  of  supplies  furnished  by  defendant  for  the 
truck  and  entering  into  the  amount  of  his  alleged  lien.    p.  128. 

3.  Appeal. — Revieto. — Judgment. — Item  of  Recovery  Erroneously 
Allowed. — Reversal. — In  an  action  against  a  garage  keeper  to 
replevin  a  motor  truck  left  in  his  possession  by  a  conditional 
vendee  wherein  defendant  by  cross-complaint  set  up  a  statutory 
lien  for  repairs,  storage  and  supplies,  including  gasoline  furnished 
at  the  request  of  such  vendee,  in  the  absence  of  any  evidence 
showing  that  the  conditional  vendee  had  any  authority,  either 
express  or  implied,  from  the  vendor  to  purchase  gasoline,  judg- 
ment for  defendant  on  his  cross-complaint  must  be  reversed,  re- 
gardless of  his  right  to  a  lien  for  the  other  items  claimed,  where 
there  was  no  evidence  of  the  amount  and  value  of  the  gasoline 
so  purchased,    p.  128. 

From  JIamilton  Circuit  Court;  Ernest  E.  Cloe, 
Judge. 

Action  by  Partlow-Jenkins  Motor  Car  Company 
against  Fred  Stratton.  From  a  judgment  for  de- 
fendant, the  plaintiff  appeals.     Reversed. 

Born,  Ritchey  <&  Cronk,  for  appellant. 
Fred  E.  Hines,  for  appellee. 
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Batman,  C.  J. — ^This  is  an  action  by  appellant 
against  appellee  to  replevin  an  automobile  truck. 
The  complaint  is  in  a  single  paragraph,  and  is  in  the 
usual  form  for  such  actions.  Appellee  filed  an  an- 
swer in  general  denial,  and  also  a  cross-complaint 
against  appellant,  praying  that  he  be  awarded  a  judg- 
ment for  the  possession  of  said  truck  and  for  dam- 
ages. This  cross-complaint  alleges  in  substance, 
among  other  things,  that  appellee  is  engaged  in  the 
business  of  repairing  automobiles,  selling  supplies, 
and  furnishing  storage  therefor,  in  the  town  of  Car- 
mel,  Hamilton  county,  Indiana;  that  one  George 
Fitch,  who  was  the  owner  of  the  gasoline  automobile 
truck  in  question,  delivered  the  same  to  appellee  for 
the  purpose  of  being  repaired ;  that  he  made  certain 
repairs  thereon,  furnished  certain  supplies  therefor, 
including  gasoline,  and  kept  the  same  in  storage,  at 
the  request  of  said  Fitch,  who  promised  to  pay  ap- 
pellee therefor;  that  the  repairs,  supplies  and  stor- 
age were  of  the  reasonable  value  of  $283.29;  that  he 
demanded  payment  of  said  amount  from  said  Fitch, 
but  he  refused  to  pay  the  same ;  that  said  amount  is 
long  past  due  and  wholly  unpaid;  that  within  sixty 
days  from  the  time  of  furnishing  said  material  and 
performing  the  services  he  filed  a  notice  in  writing 
with  the  recorder  of  the  county  of  his  intention  to 
hold  a  lien  on  the  automobile  truck  for  said  sum, 
which  notice  was  duly  entered  of  record  in  the  office 
of  the  recorder;  that  at  the  time  he  furnished  the 
material  and  performed  the  services,  and  at  the  time 
he  so  filed  the  notice,  he  had  and  has  kept  and  re- 
tained possession  of  the  truck ;  that  subsequently  he 
commenced  an  action  in  the  Hamilton  Circuit  Court 
to  foreclose  his  said  lien,  and  was  thereafter  award- 
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ed  a  judgment  foreclosing  the  same  for  said  sum, 
and  the  sheriff  of  the  county  was  ordered  to  sell  the 
truck  in  satisfaction  thereof.  A  copy  of  the  notice 
was  filed  with  the  cross-complaint  as  an  exhibit.  The 
record  does  not  disclose  the  filing  of  any  answer  to 
the  cross-complaint.  The  cause  was  submitted  to  the 
court  for  trial,  resulting  in  a  judgment  in  favor  of 
appellee  on  his  cross-complaint  for  $283.29,  the  fore- 
closure of  his  lien  for  said  sum,  and  a  judgment  for 
the  possession  of  the  automobile  truck.  Appellant 
filed  a  motion  for  a  new  trial,  which  was  overruled, 
and  has  assigned  this  action  of  the  court  as  the  sole 
error  on  which  it  relies  for  reversal. 

The  only  recognized  grounds  for  a  new  trial  set 
out  in  appellant's  motion  therefor  are  that  the  de- 
cision of  the  court  is  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  law.  On  the  trial  the  par- 
ties filed  a  statement  of  facts,  which  they  agreed 
should  constitute  the  evidence,  the  same  as  if  wit- 
nesses were  present  and  testified  thereto.  The  fol- 
lowing is  a  substantial  statement  of  the  facts  so 
agreed  upon:  Between  October  3,  1916,  and  March 
3,  1917,  one  George  Fitch  purchased  certain  supplies 
and  materials  from  appellee,  and  obtained  work  on 
said  truck,  which  supplies,  work  and  labor,  and  the 
storage  of  the  truck,  amounted  to  a  total  sum  of 
$283.29 ;  that  on  March  5,  1917,  appellee  filed  in  the 
office  of  the  recorder  of  Hamilton  county,  Indiana,  a 
notice  of  his  intention  to  hold  a  lien  on  said  truck, 
which  was  duly  recorded  on  said  day ;  that  the  notice 
bore  date  of  March  5, 1917,  was  addressed  to  George 
Fitch,  and  all  others  concerned,  was  signed  by  appel- 
lee, and  reads  as  follows : 
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*  ^  You  are  hereby  notified  that  I  intend  to  hold 
a  Mechanic's  Lien  on  one  Indiana  automobile 
truck  bearing  engine  number  75351,  four  cylinder 
motor,  said  truck  being  painted  yellow,  for  the 
sum  of  $283  and  29/100  Dollars,  for  work  and 
labor  done,  and  materials  furnished  by  me  in 
the  repair  of  said  truck,  which  work  and  labor 
done,  and  material  furnished,  was  done  and  fur- 
nished by  me  at  your  special  instance  and  re- 
quest, and  within  the  last  sixty  days,  and  which 
amount  is  due  and  unpaid.*' 
That  under  the  contract  of  sale  of  the  truck  of  said 
Fitch  the  title  was  to  remain  in  appellant  until  all 
payments  were  made,  as  provided  for  in  the  contract 
of  sale ;  that  said  Fitch  was  in  default  in  his  payments 
on  the  truck  before  the  filing  of  this  action,  and  is 
now  in  default ;  that  appellant  never  made  any  agree- 
ment with  either  appellee,  or  said  Fitch  for  any 
storage,  supplies,  work,  or  labor,  and  did  not  have 
actual  knowledge  of  such  work;  that  on  March  3, 
1917,  said  Fitch  called  appellee  by  telephone,  and 
told  him  that  he  could  take  the  truck;  that  on  said 
day  appellee  took  possession  of  the  truck  on  the  pub- 
lic highway,  about  two  miles  south  of  the  town  of 
Carmel,  Hamilton  county,  Indiana,  at  the  request  of 
said  Fitch;  that  appellee  took  the  truck  to  his  garage, 
and  has  held  possession  thereof  at  all  times  since; 
that  the  charges  for  storage,  supplies  and  repairs 
were  not  made  against  appellant,  but  were  made 
against  said  Fitch ;  that,  a  demand  was  made  by  ap- 
pellant upon  said  Fitch  and  appellee  for  the  posses- 
sion of  the  truck  before  the  filing  of  this  action,  and 
that  appellee  refused  to  surrender  the  possession 
thereof. 
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Under  this  evidence  appellant  contends  that  he 
should  have  been  awarded  possession  of  the  automo- 
bile truck,  as  the  owner  thereof,  while  appellee  in- 
sists that  the  evidence  shows,  as  the  court  adjudged, 
that  he  was  entitled  to  its  possession.  The  evidence, 
when  considered  in  connection  with  the  reasonable 
inferences  to  be  drawn  therefrom,  shows  that  appel- 
lant  was  the  owner  of  the  truck,  but  that  said  George 
Fitch  had  the  lawful  possession  thereof  under  a  con- 
ditional sale  contract,  and  therefore  had  an  interest 
therein;  that  while  said  Fitch  had  such  possession 
and  held  such  interest  he  engaged  appellee  to  fur- 
nish storage  and  supplies  for  the  truck,  and  make 
certain  repairs  thereon;  that  in  pursuance  thereof 
appellee  furnished  the  storage  and  supplies,  and 
made  the  repairs  alleged  in  his  cross-complaint,  and 
took  the  necessary  steps  provided  by  statute  to  ac- 
quire a  lien  on  said  truck  therefor.  ^8294d  et  seq. 
Bums'  Supp.  1918,  Acts  1915  p.  621. 

This    being   true,    we    are    required   to   consider 

whether  the  lien  thus  acquired  by  appellee  is  superior 

to  the  rights  of  appellant  as  a  conditional 

1.  vendor.  The  act  above  cited  is  silent  in  this 
regard,  and  hence  we  must  look  beyond  it  to 
determine  the  question  before  us.  It  is  well  settled 
in  this  state  that,  where  the  owner  of  personal  prop- 
erty sells  and 'delivers  it  to  a  purchaser  not  for  the 
purpose  of  consumption  or  resale,  at  an  agreed  price 
payable  at  a  future  day,  upon  the  express  condition 
and  agreement  that  the  titl^  to  such  property  shall 
remain  in  the  vendor  thereof  until  the  purchase  price 
is  fully  paid,  the  vendee  of  such  property,  prior  to 
such  payment,  can  neither  sell  nor  incumber  the  prop- 
erty in  such  manner  as  to  defeat  the  title  of  the 
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origmal  owner  and  vendor  thereof.    CMe  Co.  v.  Mc- 
Elhoe  (1915),  58  Ind.  App.  637,  108  N.  B.  790.    It 
follows  that,  unless  the  evidence  shows  that  said 
Fitch  had  either  express  or  implied  authority  from 
appellant  to  contract  for  said  storage,  supplies  and 
repairs,  appellant's  rights  as  conditional  vendor  are 
superior  to  said  lien  of  appellee.    It  is  not  claimed 
that  the  evidence  shows  that  said  Fitch, had  any  ex- 
press authority  in  that  regard,  and  there  is  no  just 
ground  for  any  such  claim.    It  has  be6n  held  in  this 
state  that,  where  property  is  to  be  retained  and  used 
by  the  mortgagor  for  a  long  period  of  time,  it  will  be 
presumed  to  have  been  the  intention  of  the  parties 
to  the  mortgage,  where  it  is  property  liable  to  such 
repairs,  that  it  is  to  be  kept  in  repair,  and  when  the 
property  is  machinery,  or  property  of  a  character 
which  renders  it  necessary  to  intrust  it  to  a  mechanic 
or  machinist  to  make  such  repairs,  the  mortgagor  in 
possession  will  be  constituted  the  agent  of  the  mort- 
gagee to  procure  the  repairs  to  be  made,  and,  as  such 
necessary  repairs  are  for  the  betterment  of  the  prop- 
erty, and  add  to  its  value  to  the  gain  of  the  mortgagee, 
the  common-law  lien  in  favor  of  the  mechanic  for  the 
value  of  the  repairs  is  paramount  and  superior  to  the 
lien  of  the  mortgagee.    The  mortgagee  is  presumed 
in  such  case  to  have  contracted  with  a  knowledge  of 
the  law  giving  to  a  mechanic  a  lien.    But  where  the 
lien  is  purely  statutory,  or  where  the  property  is  of 
such  a  character  that  it  would  not  be  reasonable  to 
anticipate  the  necessity  for  any  needed  repairs  for 
the  period  of  time  the  property  is  to  or  does  remain 
in  the  possession  of  the  mortgagor,  or  when  it  is  but 
reasonable  to  expect  the  mortgagor  in  person  to  care 
for  or  repair  the  property,  in  such  cases  a  different 
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rule  may  prevail.  Watts,  Trustee,  v.  Sweeney 
(1891),  127  Ind.  116,  26  N.  E.  680,  22  Am.  St.  615. 
The  same  rule  would  apply  where  the  rights  involved 
are  those  of  a  conditional  vendor  instead  of  a  mort- 
gagee. An  application  of  this  rule  to  the  evidence 
in  this  case  leaves  in  our  mind  very  grave  doubts 
whether  it  is  shown  that  said  Fitch  had  any  author- 
ity from  appellant  to  contract  for  any  portion  of 
the  alleged  storage,  supplies,  or  repairs,  but  as  to 
one  item  thereof  we  are  clearly  of  the  opinion  that  no 
such  authority  is  shown. 

It  ■  will  be  observed  that  appellee  alleged  in  his 

cross-complaint  that  the  supplies  which  he  furnished 

for  said  truck,  and  which  entered  into  his  total 

2.  claim  of  $283.29,  included  gasoline,  which  we 
may  reasonably  infer  was  used  in  operating 

said  truck.  This  fact,  having  been  alleged  in  a  plead- 
ing filed  by  appellee  in  the  cause,  may  properly  be 
considered  in  connection  with  the  evidence  in  deter- 
mining the  character  of  the  supplies  furnished  by  ap- 
pellee for  said  truck  and  entering  into  the  amount  of 
his  alleged  lien.  Colter  v.  Calloway  (1879),  68  Ind. 
219;  Bdl  V.  Pavey  (1893),  7  Ind.  App.  19,  33  N.  E. 
1011. 

There  is  no  evidence  of  any  fact  from  which  it  can 

be  implied  that  Fitch  had  authority  from  appellant 

to   purchase   this   item   of   supplies.     Where 

3.  courts  have  held  that  a  mortgagor  or  condi- 
tional vendee  in  possession  will  be  deemed  the 

agent  of  the  mortgagee  or  conditional  vendor  to  pro- 
cure repairs  to  be  made,  the  decisions  have  usually 
been  based  on  a  presumption  that  from  the  nature  of 
the  property,  the  use  to  which  it  was  to  be  applied, 
the  knowledge  that  in  such  use  repairs  would  prob- 
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ably  be  required,  and  other  similar  facts,  the  mort- 
gagee or  conditional  vendor  manifestly  intended  that 
such  agency  should  exist.  This,  it  has  been  said, 
works  no  injustice  to  the  mortgagee  or  conditional 
vendor,  since  the  repairs  made  ordinarily  enhance 
the  value  of  the  property  to  the  extent  of  the  reason- 
able value  of  the  repairs,  and  hence  really  inures  to 
the  benefit  of  the  mortgagee  or  conditional  vendor. 
This  course  of  reasoning,  however  persuasive  it  may 
be  where  the  making  of  repairs  is  involved,  loses  its 
influence  where  implied  authority  to  purchase  gaso- 
line for  use  in  operating  an  automobile  is  the  sub« 
ject  of  inquiry.  Its  purchase  neither  adds  to  its 
value,  nor  serves  to  preserve  it,  but  rather  provides 
a  means  for  the  one  in  possession  to  reduce  its  value. 
It  would  be  doing  violence  to  reason  to  imply  the 
granting  of  authority  to  purchase  such  supplies  under 
the  facts  of  this  case.  This  being  true,  the  judgment 
must  be  revei'sed,  regardless  of  what  conclusion  we 
might  reach  with  reference  to  any  implied  authority 
to  contract  for  the  other  items  entering  into  the 
amount  of  the  alleged  lien,  since  the  amount  and 
value  of  the  gasoline  so  purchased  is  not  shown  by 
the  evidence.  BUskie  v.  Bilskie  (1919),  69  Ind.  App. 
595, 122  N.  E.  436,  and  authorities  there  cited. 

For  the  reason  stated  the  judgment  is  reversed, 
with  instructions  to  sustain  appellant's  motion  for  a 
new  trial,  and  for  further  proceedings  consistent 
with  this  opinion. 


VOL,  71—9. 
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TbayELEBS  PbOTECTIVB  ASSOOIATIOII^  V.  BBAZIirGTOK. 
[No.  0,836.    FUed  May  9,  1919.    Rehearing  denied  October  7, 1910.] 

L  InsuBANCE. -—Frafemaf  Insurance*  —  Policy.  —  CofMinictiofk  — > 
**Lo%9  of  Four  Fingers  on  Either  Hand  hy  Severance.** — ^Under 
a  provision  in  the  constitution  of  a  fraternal  beneficiary  asso- 
ciation providing  for  indemnity  "in  case  of  loss  of  four  fingers 
on  either  hand  by  severance,"  the  insurer  would  be  required  to 
pay  the  stipulated  indemnity  where  there  is  loss  by  severance 
of  any  material  part  of  each  of  the  four  fingers  on  one  hand* 
whenever  because  of  audi  severance  each  of  the  fingers  is  left 
practically  useless,    p.  132. 

2.  Appeal. — DispoHtUm  of  Cause. — Death  of  AppeUee. — Where  the 
death  of  appellee  after  submission  of  the  cause  is  suggested  in 
the  record,  affirmance  of  the  cause  will  be  as  of  the  date  of 
submission,    p.  135. 

From  Delaware  Circnit  Conrt ;  Frank  EUis,  Judge. 

Action  by  Alvah  C.  Brazlngton  against  the  Travel- 
ers Protective  Association.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed. 

White  (&  Haymond,  for  appellant. 
Miller,  Dailey  <&  Thompson,  for  appellee. 

Enlob,  J. — This  was  an  action  upon  a  policy  of 
insurance.  The  appellant,  as  appears  from  the  rec- 
ord, is  a  fraternal  beneficiary  association,  and  the 
appellee  was  a  member  thereof.  On  July  18,  1914, 
the  appellee  received  an  injury  to  his  right  hand, 
resulting  in  the  severance  of  the  little  and  ring 
fingers  of  said  hand  at  the  knuckle  joints;  the  sev- 
erance of  the  middle  finger  at  the  middle  joint;  the 
first  or  index  finger  was  cut  and  crushed  between 
the  first  joint  and  the  distal  end  of  the  finger  to  the 
extent  that  the  nail  of  said  finger  was  crushed,  or 
torn  off,  the  side  of  the  finger  so  cut  and  crushed 
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that  the  bone  was  exposed  to  view,  and  the  distal  end 
of  said  finger,  at  least  so  far  as  muscular  tissue  is 
concerned,  was  also  crushed  off  to  the  extent  that  the 
same  was  hanging  only  by  some  shreds  of  skin  and 
flesh.  The  surgeon,  in  dressing  this  finger,  cut  off 
about  three-fifths  or  an  inch  of  the  distal  end  of  the 
bone  of  the  finger,  stitched  back  the  flesh  of  the  distal 
end  that  had  been  crushed  off,  but  not  entirely  sev- 
ered, and  which  flesh  so  stitched  back  in  due  time 
united  with  the  body  of  the  finger. 

At  the  time  of  the  accident  appellee  was  in  good 
standing  in  appellant  society,  and  no  question  is  made 
on  this  appeal  as  to  the  sufficiency  of  any  of  the 
pleadings. 

The  only  error  assigned  and  not  waived  is  the  ac- 
tion of  the  court  in  overruling  appellant  ^s  motion  for 
a  new  trial.  This  assignment  challenges  the  suffi- 
ciency of  the  evidence  to  support  the  verdict,  and 
also  the  action  of  the  court  in  giving  certain  instruc- 
tions, and  in  refusing  to  give  certain  other  instruc- 
tions tendered  by  appellant. 

At  the  time  appellee  was  injured  one  of  the  articles 
in  appellant's  constitution  was  as  follows: 

Sec.  2,  Art.  IX.  *  *  Whenever  a  member  in  good 
standing  shall,  through  external,  violent  and  ac- 
cidental means,  under  the  provisions  and  limita- 
tions of  the  Constitution  and  amendments  there- 
to, receive  bodily  injuries  which  shall,  independ- 
ently of  all  other  causes,  result  in  the  loss  of  his 
legs,  arms  or  eyes,  within  six  months  from  the 
date  of  said  accident,  he  shall  be  entitled  to  in- 
demnity as  follows:  $5,000.00  in  case  of  loss  of 
both  legs  or  both  arms  by  severance;  $2,500.00 
in  case  of  loss  of  one  hand  or  one  foot  by  sev- 
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erance  above  the  wrist  or  ankle;  $1,300.00  in 
case  of  loss  of  four  fingers  on  either  hand  by 
severance.'* 

This  entire  controversy  turns  upon  the  construc- 
tion to  be  given  to  the  above-quoted  section.  It  will 
be  noted  that  as  to  the  fingers  no  place  of  sev- 

1.  erance  is  fixed,  as  is  done  as  regards  sever- 
ance of  hand  or  foot,  as  provided  above.  It 
will  also  be  noted  that  the  article  of  the  constitution 
above  quoted  does  not  limit  the  liability  by  declaring 
a  total  loss  to  be  requisite.  The  loss  must  come  by 
severance ;  by  some  act  which  separates  at  least  some 
part  of  each  of  four  fingers  on  the  same  hand ;  it  must 
also  be  caused  by  violent,  external,  and  accidental 
means.  Considering  this  section  of  the  constitution, 
the  object  of  the  parties,  the  relation  of  the  parties, 
and  the  language  employed,  we  think  that  a  fair  and 
reasonable  construction  of  said  section  is  that  the 
appellant  would  pay  the  sum  named  in  those  cases 
where,  through  loss  by  severance  of  any  material  part 
of  each  of  the  four  fingers  on  one  hand,  because  of 
such  severance  each  of  said  fingers  was  left  in  such 
condition  that  it  was  thereafter  practically  useless. 
The  loss  of  the  use  of  the  fingers  was  the  thing  against 
which  indemnity  was  sought. 

In  this  case  there  is  no  contention  as  to  any  of  the 
fingers  of  the  appellee,  except  the  first  or  index  finger. 
As  to  this  finger  there  is  and  can  be  no  contention  but 
what  a  portion  thereof  was  lost  "by  severance,*'  but 
it  is  contended  that,  as  the  testimony  shows  that 
appellee  had  some  use  of  this  finger,  it  was  not  a 
^4oss"  within  the  terms  of  the  contract. 

The  court  submitted  to  the  jury,  at  the  request  of 
the     appellant,    certain     interrogatories     covering, 
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among  other  things,  the  extent  of  plaintiff's  injuries, 
and  which  interrogatories  and  answers  thereto  were 
as  follows :  **No.  5.  After  plaintiff's  injury  was  the 
little  finger  and  the  third,  or  ring  finger,  of  his  right 
hand  amputated  at  the  last  joint?  Answer.  Yes. 
No.  6.  Was  the  second  finger  of  plaintiff's  right 
hand,  after  the  injury  on  July  18, 1914,  amputated  at 
the  second  joint  from  the  distal  end?  Answer.  Yes. 
No.  7.  On  July  18, 1914,  at  the  time  of  plaintiff's  in- 
jury, was  the  end  of  the  index  or  forefinger  injured 
to  such  an  extent  that  a  small  portion  of  the  bone  was 
removed  and  a  small  portion  of  the  flesh  and  nail 
removed?  Answer.  Yes.  No.  8.  Has  the  nail  on 
plaintiff's  index  finger,  since  the  injury,  grown  out 
completely?  Answer-  No.  No.  9.  Does  plaintiff 
have  the  free  use  of  each  joint  of  the  index  finger. 
Answer.  No.  No!  12.  Does  plaintiff  now  have  the 
full  use  of  his  index  finger,  with  the  exception  that 
at  times  is  not  quite  as  sensitive  to  touch  as  it  was 
prior  to  the  injury?  Answer.  The  finger  is  practi- 
cafly  useless.  No.  13.  If  you  answer  Interrogatory 
Nmnber  12  *No'  or  in  the  negative,  then  state  as 
your  answer  to  this  interrogatory  the  extent  of  the 
injury  to  plaintiff's  index  finger  and  what  use  plain- 
tiff is  able  to  make  of  said  finger  at  the  present  time? 
Answer.  The  finger  is  practically  useless." 

The  jury  also  returned  answers  to  interrogatories 
submitted  by  appellee,  as  follows :  "No.  1.  Was  the 
end  of  the  index  finger  of  plaintiff's  right  hand  cut 
off  as  far  back  as  the  root  of  the  nail  by  the  accident 
and  injury  except  a  little  bit  of  skin  on  the  inside  of 
said  finger?  Answer.  Yes.  No.  2.  As  the  result  of 
the  injury  sustained  by  the  plaintiff  on  the  18th  day 
of  July,  1914,  has  he  lost  substantially  the  use  of  the 
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index  or  front  finger  of  his  right  handf  Answer. 
Yes/' 

Interrogatories  numbered  5,  6  and  7,  submitted  by 
appellant,  each  called  for  the  finding  of  fact  as  to  the 
extent  of  the  loss  of  each  of  said  fingers  physically 
by  severance,  and  Nos.  9, 12  and  13  were  each  directed 
to  the  extent  of  loss  of  use  of  the  index  finger,  and 
were  so  understood  by  the  jury,  and,  while  the  an- 
swers to  Nos.  12  and  13  are  not  categorical  in  form, 
yet  each  question  is  sufficiently  answered.  In  No.  1 
of  the  interrogatories  submitted  by  the  appellee  the 
jury  found  that  the  end  of  appellee  ^s  index  finger, 
as  far  back  as  the  root  of  the  riail,  had  been  cut  off 
by  the  accident  in  question,  and  in  No.  2  they  find 
that  appellee  has  lost  substantially  the  use  of  this 
finger. 

The  appellant  cites  the  case  of  Wiest  v.  United 
States,  etc.,  Ins.  Co.  (1914),  186  Mo.  App.  22,  171 
S.  W.  570,  and  insists  that  it  is  decisive  of  the  case  at 
bar,  In  that  case  the  policy  provided  for  loss  by  sev- 
erance at  or  above  the  wrist  joints  (our  italics),  and 
a  severance  of  the  thumb,  first,  second  and  third  fin- 
gers, and  a  portion  of  the  palm  of  the  hand,  was  held 
not  to  be  within  the  condition  of  the  policy.    • 

The  case  of  Newman  v.  Standard  Accident  Ins.  Co. 
(1915),  192  Mo.  App.  159,  177  S.  W.  803,  also  cited 
and  insisted  upon  by  appellant,  is  not  in  point,  for 
in  this  case  also  the  point  of  severance  was  fixed  as 
to  its  minor  limits,  and  plaintiff  was  held  as  to  his 
injury,  not  to  be  within  the  terms  of  the  policy,  the 
severance  having  been  below  the  point  fixed  in  the 
policy. 

The  views  we  have  expressed  as  to  the  meaning  of 
the  clause  of  the  constitution  of  appellant  society 
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(§2,  Art.  IX)  finds  support. in  the  following  cases: 
Sneck  v.  Travelers'  Ins.  Co.  (1895),  88  Hun  94,  34 
N.  Y.  Supp.  545;  Sheanon  v.  Pacific,  etc.,  Ins.  Co. 
(1890),  77  Wis.  618,  46  N.  W.  799,  9  L.  R.  A.  685,  20 
Am.  St.  151;  Beber  v.  Brotherhood,  etc.  (1905),  75 
Neb.  183, 106  N.  W.  168, 121  Am.  St.  782. 

Complaint  is  also  made  of  the  action  of  the  court 
in  giving  certain  instructions,  and  the  refusal  to 
give  others  tendered  by  appellant.  The  instructions 
given,  taken  as  a  whole,  fairly  state  the  law,  and 
are  in  harmony  with  the  views  herein  expressed. 
There  was  no  error  in  refusing  to  give  the  tendered 
mstructions  which  were  refused. 

We  find  no  reversible  error  in  the  record.  The 
death  of  appellee  since  the  cause  was  submitted  hav- 
ing been  suggested  in  the  record,  the  cause  is 

2.  therefore  afSrmed  as  of  the  date  of  the  submis- 
sion.   Judgment  affirmed 


Abthtjb  v.  Pabmbrs  Mutual  Insurance  Company. 

[No.  9,952.     Filed  October  9,  1919.] 

Appeal. — Review. — Evidence. — Sufficiency. — ^Where  there  Is  some 
eridence  to  sustain  the  verdict,  its  weight  and  sufficiency  is 
for  the  Jury,  and  Its  finding  thereon  is  conclusive  on  appeal. 

From  Huntington  Circuit  Court ;  Samuel  E.  Cook, 
Judge. 

Action  by  Orland  M.  Arthur  against  the  Farmers 
Mutual  Insurance  Company.  From  a  judgment  for 
defendant,  the  plaintiff  appeals.     Affirmed. 
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Fred  H.  Bowers  and  MUo  N.  Feightner,  for  appel- 
lant. 
C.  W.  Watkins  and  C.  A.  Butler,  for  appellee. 

Nichols,  P.  J. — This  was  an  action  in  the  Hunting- 
ton Circuit  Court  by  the  appellant  against  the  appel- 
lee, on  an  insurance  policy,  which  insured,  among 
other  live  stock,  a  mare  that  was  so  injured  as  to 
make  it  necessary  to  kill  it.  The  manner  in  which 
the  animal  was  injured,  whether  by  a  storm  or  other- 
wise, was  in  dispute.  The  case  was  submitted  to  a 
jury,  which  found  for  the  appellee.  The  appellant 
filed  a  motion  for  -a  new  trial,  which  was  overruled, 
at  which  time  ninety  days'  time  was  given  within 
which  to  file  a  bill  of  exceptions  containing  the  evi- 
dence. It  does  not  appear  by  appellant's  brief  that 
such  bill  of  exceptions  was  ever  filed.  Appellee  has 
failed  to  discuss  or  to  point  out  this  defect,  but  dis- 
cusses at  length  what  purports  to  be  a  statement  of 
the  evidence  contained  in  appellant's  brief.  Having 
examined  this  statement,  we  must  hold  that,  even  if 
the  evidence  be  properly  in  the  record,  it  is  not  suffi- 
cient to  justify  this  court  in  setting  aside  the  jury's 
verdict  which  finds  that  it  does  not  sustain  appel- 
lant's complaint.  There  being  some  evidence  to  sus- 
tain the  verdict,  its  weight  is  for  the  jury. 

The  judgment  is  affirmed. 


Oleske  v.  Piotrowski. 

[No.  9,930.    Filed  October  9,  1919.] 

1.  Tnsurawce. — Life  Insurance, — Forfeiture, — Belf-Executing  By- 
Laws, — Where  a  beneficial  association's  constitution  is  in  such 
terms  as  to  render  it  self -executing,  the  society  need  not  take 
afflrmative  action  against  a  member  in  order  to  declare  a  for- 
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feiture,  but  the  right  to  benefits  is  lost  immediately  upon  the 
default  which  by  the  constitution  forfeits  rights  to  benefits,  p.  140. 

2.  Insubanoe. — lAfe  Insurance, — Society's  ConstitutUm, — Con- 
struction,— The  terms  "those  left  behind"  and  "the  family,"  as 
used  in  a  provision  of  a  beneficial  association's  constitution  that 
suicide  of  a  member  deprives  such  groups  of  death  benefits,  are 
broad  enough  to  include  the  wife  of  a  member,    p.  140. 

3.  Appeal. — Reviac, — Instructions, — Failure  to  Include  Evidence 
in  Record. — ^Where  the  evidence  is  not  in  the  record,  none  of 
the  instructions  given  will  be  held  erroneous  If  correct  under  any 
evidence  admissible  under  the  issues,    p.  141. 

From  LaPorte  Circuit  Court;  H.  L.  Crumpacker, 
Judge. 

Action  by  Augusta  Oleske  against  Frank  J.  Pio- 
trowski and  others.  From  a  judgment  for  defend- 
ants, the  plaintiff  appeals.   Affirmed. 

Cornelius  R.  Collins  and  Jeremiah  B.  Collins,  for 
appellant. 
Theron  F.  Miller  and  W.  W.  Pepple,  for  appellees. 

Nichols,  P.  J. — The  appellant  sued  the  appellees, 
in  the  LaPorte  Superior  Court,  in  their  representa- 
tive capacity,  as  representing  a  voluntary  association 
of  more  than  300  individuals,  organized  for  the  mu- 
tual benefit  of  the  members  thereof.  The  benefits 
paid  by  the  society  are  on  account  of  the  sickness  or 
death  of  its  members,  such  benefits  being  paid  out  of 
the  treasury  of  the  society,  and  by  levying  an  assess- 
ment on  account  of  the  death  of  any  member.  This 
action  was  brought  by  the  appellant  to  collect  for 
benefits  which  she  alleged  to  be  due  on  account  of 
the  death  of  her  husband,  Valentine  Turczinski,  who 
appellant  alleged  was  a  member  of  said  society  in 
good  standing  at  the  time  of  his  death,  such  society 
being  an  unincorporated  society  and  represented  by 
the  appellees.  Since  the  death  of  her  said  husband, 
the  appellant  has  remarried  to  one  Oleske. 
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The  complaint  was  in  one  paragraph,  to  which  ap- 
pellees answered  in  four  paragraphs,  the  first  being 
a  general  denial.  The  second  amended  paragraph 
averred  in  substance  that  appellant's  husband  be- 
came a  member  of  the  society,  known  as  the  * '  Polish 
Lancers,  under  the  Protection  of  St,  Casimer  the 
Prince,'*  on  or  about  January  6,  1906.  In  answer 
to  certain  questions  propounded  to  him,  said  husband 
said  that  he  had  acquainted  himself  with  the  consti- 
tution of  the  society,  which  was  in  the  Polish  lan- 
guage, and  that  he  desired  to  submit  himself  to  it 
and  to  the  by-laws  of  the  society.  The  constitution 
provided  that  each  member  should  pay  dues  of 
twenty-five  cents  per  month,  and  $1.50  on  the  death 
of  any  member,  and,  if  any  member  was  back  in  pay- 
ing  his  dues,  penalties,  or  assessments,  and  if,  after 
notification  by  the  secretary,  he  failed  to  pay  at  the 
next  nearest  meeting,  or  failed  to  offer  some  valid 
excuse,  he  thereby  lost  his  rights  to  sick  or  mortuary 
benefits.  In  the  year  1910,  the  custom  which  the  secre- 
tary had  theretofore  followed,  of  sending  out  notices 
to  delinquents,  was  discontinued,  and  from  May  16, 
1910,  to  November  21, 1910,  the  date  of  the  husband's 
death,  the  method  provided  by  the  constitution  was 
followed,  which  method  was  to  read  at  each  meeting 
the  number  of  members  in  good  standing,  and  of 
those  back  in  their  payments.  According  to  custom, 
this  method  of  reading  the  names  of  those  back  in 
their  payments  constituted  notice,  and  said  husband 
knew  of  said  method  of  notice,  during  all  the  time, 
and  agreed  to  be  governed  thereby;  but,  notwith- 
standing, failed  to  pay  his  monthly  dues  from  May 
16,  1910,  to  November  21,  1910,  and  failed  to  pay  an 
assessment  of  $1.50  because  of  the  death  of  a  member 
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in  good  standing,  July  20, 1910,  and  a  like  assessment 
becanse  of  the  death  of  another  member,  September 
8,  1910.  On  September  16,  1910,  said  husband  re- 
ceived notice  of  his  delinquency  by  having  his  name 
read  at  a  regular  quarterly  meeting  held  at  that  time, 
but  failed  to  pay  or  offer  valid  excuse,  and  did  not 
pay  or  offer  valid  excuse  at  the  next  regular  meeting, 
which  was  held  October  17,  1910,  and  said  husband 
never  did  make  such  payment  of  his  deUnquent  dues 
and  assessments,  and  the  samo  were  unpaid  at  the 
time  of  his  death.  Thereby  said  husband  forfeited 
all  his  and  appellant's  rights  to  sick  and  mortuary 
benefits. 

The  reamended  third  paragraph  of  answer  averred 
suicide,  and  that  nothing  was  due  appellant  by  vir- 
tue of  the  provision  of  the  constitution  in  Polish  lan- 
guage, which  means:  ^*The  family  of  a  member 
whose  death  was  due  to  drunkenness  or  suicide  is  not 
entitled  to  demand  any  expenses  from  the  society, 
and  the  society  is  not  bound  to  take  care  of  the  fu- 
neral, and  will  not  keep  guard  over  the  deceased. '^ 
And  §2:  *' Those  who  commit  suicide  deprive  those 
left  behind  of  the  rights  to  the  death  benefits. '* 

The  fourth  paragraph  of  answer  averred  a  rule 
contained  in  the  constitution  in  the  Polish  language, 
which  means  that  **  every  member  who,  after  being 
received  into  the  society,  steps  out  of  its  ranks  by 
his  own  accord,  thereby  ejects  himself  from  the  so- 
ciety and  has  no  rights  to  the  moneys  he  paid  into 
the  society  up  to  that  time,*'  and  that  said  husband 
stepped  out  of  the  ranks  of  his  own  accord  about 
May  16,  1910,  and  did  not  thereafter  seek  to  return, 
and  that  he  thereby  ejected  himself  from  the  society. 

Appellant  filed  motion  to  require  appellees  to  make 
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their  second  paragraph  more  specific,  and  a  like 
motion  as  to  the  fourth  paragraph  of  answer.  Each 
of  these  motions  was  overruled.  There  was  no  er- 
ror in  either  of  these  rulings,  as  each  of  said  para- 
graphs was  sufficiently  specific  as  to  the  matter  in 
the  motion  addressed  thereto. 

Appellant  filed  a  several  demurrer  to  the  second, 
third  and  fourth  paragraphs  of  answer,  in  the  dis- 
cussion of  which  she  contends  that  the  in- 

1.  sured's  failure  to  pay  or  offer  some  valid 
excuse  did  not  terminate  his  contract  of  insur- 
ance, without  some  action  on  the  part  of  the  society ; 
but  where,  as  in  this  case,  the  laws  governing  a  so- 
ciety are  in  such  terms  as  to  render  them  self -execut- 
ing, the  society  need  not  take  affirmative  action 
against  a  delinquent  in  order  to  declare  a  forfeiture, 
but  the  right  to  benefits  is  lost  immediately  upon  the 
default  which  by  the  rules  constitutes  the  grounds  of 
forfeiture.  Freckmann  v.  Supreme  Council,  etc. 
(1897),  96  Wis.  133,  70  N.  W.  1113 ;  Pitts  v.  Hartford, 
etc.,  Ins.  Co.  (1895),  66  Conn.  376,  34  Atl.  95,  96,  97, 
50  Am.  St.  96;  Hunger  v.  Brotherhood,  etc.  (1916), 
176  Iowa  291, 154  N.  W.  879,  880;  Bosworth  v.  West- 
ern Mut.  Aid  Society  (1888),  75  Iowa  582,  39  N.  W. 
903,  904 ;  Lehman  v.  Clark  (1898),  174  111.  279,  51  N.  E. 

222,  225,  43  L.  E.  A.  648.    Appellant  contends 

2.  that  the  clause  of  said  contract,  forfeiting  as 
to  ** those  left  behind'*  and  as  to  **the  family,'* 

does  not  include  the  appellant,  who  was  the  wife  of 
the  insured.  We  need  no  authorities  to  establish  the 
proposition  that  ** those  left  behind*'  is  broad  enough 
to  include  the  wife;  and  that  '^family"  inqludes  the 
wife  has  been  many  times  decided.  Hall  v.  Stephens 
(1877),  65  Mo.  670,  27  Am.  Rep.  302;  Bradley  v.  An- 
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drews  (1884),  137  Mass.  50;  Cross  v.  Benson  (1904), 
68  Kan.  495,  75  Pac.  558,  64  L.  R.  A.  560;  Aultman, 
MUler  <&  Co.  v.  Price  (1904),  68  Kan.  640,  75  Pac. 
1019;  Nye  v.  Grand  Lodge,  etc.  (1893),  9  Ind.  App. 
131,  36  N.  E.  429;  Marsh  v.  American  Legion,  etc. 
(1889),  149  Mass.  512,  21  N.  E.  1070,  1072,  4  L.  R.  A. 
382;  Brooklin,  etc.,  Relief  Assn.  v.  Hanson  (1889),  53 
Hun  149,  6  N.  Y.  Supp.  161;  Britton  v.  Royal  Area- 
niim  (1889),  46  N.  J.  Eq.  102, 18  Atl.  675,  676, 19  Am. 
St.  376.  Other  objections  were  discussed  by  the  ap- 
pellant, but  we  do  not  deem  them  of  such  force  as  to 
justify  the  extending  of  this  opinion  in  their  consid- 
eration. The  several  demurrer  was  properly  over- 
ruled. 

The  evidence  is  not  in  the  record ;  therefore  none  of 
the  instructions  given  will  be  held  erroneous,  if  cor- 
rect under  any  evidence  admissible  under  the 

3.  issues.  Schuster  v.  State  (1912),  178  Ind.  320, 
322,  99  N.  E.  422 ;  Mankin  v.  Pennsylvania  Co. 
(1903),  160  Ind.  447,  454,  455,  67  N.  E.  229;  Ferris  v. 
State  (1901),  156  Ind.  224,  230,  59  N.  E.  475;  Conden 
V.  Morningstar  (1884),  94  Ind.  150,  151.  With  this 
rule  of  law  before  us,  we  have  carefully  examined  the 
instructions  challenged,  reading  them  with  the  in- 
structions as  a  whole,  and  we  find  no  error  in  them. 

The  judgment  is  affirmed. 


Beaven  v.  Hamilton. 

[No.  10,016.    Filed  October  9,  1019.] 

1.  Saiis. — Action  for  Purchase  Price, — Complaint, — Sufficiency. — 
In  an  action  to  recover  the  value  of  an  ice  box,  complaint  alleg- 
Uig  that  defendant  purchased  the  box  from  plaintiff  at  an  agreed 


142  APPELLATE  OOUET  OP  INDIANA, 

Beaven  v,  Hamilton — ^71  Ind.  App.  141. 

price,  and  that  said  Bum  was  due  and  unpaid,  held  sufficient  as 
against  the  objection  that  it  failed  to  allege  that  title  passed  to 
defendant    p.  144. 

2.  Appeal. — Review.— -EarffUe9%  Error, — OverruUng  Demurrer  to 
Reply, — ^Where  the  special  finding  of  facts  shows  that  the  Judg- 
ment is  not  based  on  a  certain  paragraph  of  reply,  the  action 
of  the  court  in  overruling  a  demurrer  to  such  paragraph  was 
harmless,    p.  144. 

8.  Appeai^ — Presentinff  Questtans  for  Review, — OorreotneMi  of  Con- 
cluHona  of  Law. — Necessity  of  Taking  Bxceptiom. — ^Where  no 
exceptions  were  taken  below  to  the  conclusions  of  law,  no  ques- 
tion as  to  their  correctness  is  presented  for  review  on  appeal, 
p.  145. 

4.  Appeal,— Presenting  Questions  for  Review. — RuUngs  on  Bvi- 
dence. — Necessity  of  Taking  Bs^ceptions. — ^Where  no  exceptions 
were  taken  to  the  action  of  the  trial  court  in  admitting  or  ex- 
cluding evidence,  no  question  relating  thereto  can  be  reviewed, 
p.  145. 

From  Boone  Circuit  Court ;  Willett  H.  Parr,  Judge. 

Action  by  Douglass  Hamilton  against  Leslie  M. 
Beaven.  From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.    Affirmed. 

John  W.  Hornaday  and  Ira  M.  Sharp,  for  appel- 
lant. 
A.  J.  Shelby,  for  appellee. 

McMahan,  J. — ^A  complaint  by  appellee  to  recover 
the  value  of  an  ice  box  alleged  to  have  been  sold  to 
appellant.  It  is  alleged  that  appellant  and  appellee 
entered  into  a  written  contract  on  July  26,  1915, 
wherein  it  was  agreed  that  the  appellee  was  to  open 
a  meat  market  and  grocery  store  in  a  certain  brick 
storeroom,  and  to  carry  a  line  of  groceries  up  to  a 
$500  stock,  for  a  period  of  six  months,  rent  free,  un- 
less appellee  continued  in  business,  then  appellant 
was  to  receive  rent  for  said  six  months  at  a  rate  of 
$30  per  month  to  apply  on  a  certain  ice  box,  and  con- 
tinue until  the  ice  box  was  paid  for  at  the  rate  of  $3(r 
a  month.    The  price  of  the  ice  box  was  fixed  at  $300. 
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It  was  further  provided  in  said  contract  that,  in  case 
appellee  became  dissatisfied  at  the  expiration  of  six 
months  and  moved  the  stock  out  of  the  building,  ap- 
pellant would  pay  appellee  $300  for  said  ice  box.  It 
was  alleged  that  appellee  had  performed  his  part  of 
the  contract,  and  demanded  judgment  for  $300. 

Appellant  filed  an  answer  of  general  denial,  and 
later  filed  three  additional  paragraphs,  the  third 
being  a  counterclaim,  and  the  fourth  no  consideration 
for  that  part  of  the  agreement  by  which  appellee  was 
to  occupy  the  storeroom  free  of  rent.  The  nature  of 
the  second  paragraph  is  not  disclosed.  The  third  par- 
agraph is  somewhat  inartistically  drawn,  but  in  sub- 
stance alleged  that  the  appellant  was  the  owner  of 
the  storeroom  mentioned  in  the  complaint ;  the  execu- 
tion of  the  contract ;  that  the  storeroom  had  not  been 
occupied,  and  it  was  not  known  whether  appellee 
could  establish  a  paying  business  in  it  or  not;  that 
it  was  agreed  that,  if  said  business  was  not  a  paying 
venture,  the  rent,  instead  of  being  paid  in  cash  to 
appellant,  should  be  credited  by  appellant  upon  the 
purchase  of  the  ice  box  in  question,  which  was  owned 
by  appellee;  that  it  was  the  intention  of  the  parties 
that,  if  the  business  carried  on  in  said  storeroom 
was  successful,  appellee  was  to  continue  to  occupy 
said  room  after  the  expiration  of  the  first  six  months 
at  a  rental  of  $30  per  month,  but  that  the  appellee 
at  the  expiration  of  said  six  months  arbitrarily  and 
without  right  moved  out  of  said  building,  and  refused 
to  pay  rent  for  the  time  he  had  occupied  it ;  that  the 
rent  was  due  and  unpaid,  and  asking  judgment  for 
$180  for  rent  up  to  January  26, 1916. 

Appellee  filed  a  reply  to  the  second  and  third  para- 
graphs of  answer,  the  first  paragraph  being  special. 
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and  the  second  a  general  denial.  Appellant's  demur- 
rer to  the  first  paragraph  of  reply  was  overruled,  and 
exception  saved.  The  cause  was  tried  by  the  court, 
and  the  facts  found  specially.  Judgment  was  ren- 
dered in  favor  of  appellee  for  $300. 

The  appellant  filed  a  motion  for  a  new  trial,  the 
specifications  named  being  that  the  decision  of  the 
xjourt  (1)  is  not  sustained  by  sufficient  evidence;  (2) 
is  contrary  to  law;  (3)  that  the  court  erred  in  admit- 
ting and  (4)  in  excluding  certain  evidence.  The  er- 
'■  rors  assigned  and  not  waived  are  that  the  court  erred 
in  overruling  the  demurrer  to  the  first  paragraph  of 
reply;  that  the  court  erred  in  each  conclusion  of  law, 
and  in  overruling  the  motion  for  a  new  trial. 

The  appellant  contends  that  the  complaint  is  not 

sufficient  to  constitute  a  cause  of  action,  in  that  it  is 

not  alleged  therein  that  the  title  to  the  ice  box 

1.  passed  to  the  appellant,  and  that  the  demurrer 
to  the  reply  should  have  been  carried  back  and 

sustained  to  the  complaint.  The  complaint  alleged 
that  the  appellant  purchased  the  ice  box  from  appel- 
lee at  and  for  the  agreed  price  of  $300,  which  appel- 
lant agreed  to  pay,  and  that  said  sum  was  due  and 
unpaid.  The  complaint  is  sufficient  and  not  open  to 
the  objections  urged  against  it. 

The  special  finding  of  facts  shows  that  the  judg- 
ment is  not  based  upon  the  first  paragraph  of  reply. 
The  action  of  the  court  in  overruling  the  de- 

2.  murrer  to  the  reply  was  therefore  harmless. 
Gilliland  v.  Jones,  Exr.  (1896),  144  Ind.  662, 

43  N.  E.  939,  55  Am.  St.  210;  Beasley  v.  Phillips 
(1898),  20  Ind.  App.  182,  50  N.  E.  488; 

No  question  relative  to  the  correctness  of  the  con- 
clusions of  law  is  presented  for  our  consideration,  as 
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no  exception  appears  to  have  been  taken  to  any 

3.  of  them.  Appellant  also  contends  that  the  de- 
cision of  the  court  is  not  sustained  by  suffi- 
cient evidence,  for  the  reason  that  it  does  not  show 
that  appellee  put  forth  a  reasonable  effort  to  make 
his  business  a  success.  Although  the  evidence  is  not 
shown  to  have  been  brought  into  the  record  by  a  bill 
of  exceptions,  we  have  examined  it  as  set  out  in  ap- 
pellant's brief,  and  it  is  sufficient  to  support  the  find- 
ings of  the  court. 

The  appellee  calls  our  attention  to  the  fact  that  no 

exceptions  are  shown  to  have  been  taken  to  the  action 

of  the  court  in  admitting  or  in  excluding  any 

4.  of  the  evidence,  so  that  no  error  is  shown  in 
that  respect. 

No  reversible  error  being  shown,  the  judgment  is 
affirmed. 


Metbopolitan  Life  Insurance  Company  v.  Wathen, 

Guardian. 

[No.  9,836.    Filed  October  9,  1919.] 

1  T^iAL. — General  Verdict — Scope  and  Effect. — A  general  verdirt 
for  plainti£f  is  a  finding  in  plalntilTs  favor  of  every  material 
fact  legitimately  provable  under  the  issues,    p.  149. 

2.  Insurance. — Life  Insurance. — Action  on  Policy, — RefMresentOr 
tUms  hy  Insured  on  Application. — Insurer's  Knowledge, — Evi- 
dence.— In  an  action  on  a  policy  of  life  insurance,  defended  on 
the  ground  that  insured  was  a  habitual  drunlsard  at  the  time 
he  applied  for  the  insurance,  evidence  held  to  warrant  the  jury 
in  finding  that  the  insurer  had  knowledge  of  insured's  condition, 
p.  149. 

3.  IirsusANCE. — Life  Insurance. — Action  on  Policy. — Representa- 
tions in  Application. — When  Fraudulent. — Evidence. — In  an  ac- 
tion on  a  life  insurance  policy,  defended  on  the  ground  that 
insured  was  a  habitual  drunkard,  evidence  that  insured  was 
dmnk  when  solicited  for  the  insurance  and  that  the  soliciting 

VOL.  71—10.  .        V 
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agent  filled  out  the  application  and  the  check  in  payment  of  the 
premium,  when  considered  in  connection  with  undisputed  f^cts 
relative  to  insured's  habits  as  to  the  use  of  Intoxicants,  held 
sufficient  to  justify  the  jury's  finding  that  insured's  conduct 
in  making  false  answers  in  his  application  as  to  the  use  of 
Intoxicants  and  the  condition  of  his  health  was  not  fraudulent, 
p.  160. 

4.  IirsuBANcs. — Life  Insurance. — Avoidance  of  Policy. — Repre^ 
Mentations  in  Application, — ^Where  the  acts  of  insured,  a  habitual 
drunkard,  in  obtaining  a  policy  of  insurance  were  not  fraudu- 
lent, and  the  insurer's  agent  had  knowledge  of  the  facts  that 
otherwise  would  have  avoided  the  policy,  the  representations  of 
insured  that  he  did  not  use  alcoholic  beverages  to  excess  and 
had  not  been  treated  for  illness  in  any  hospital,  etc.,  did  not 
invalidate  it    p.  150. 

6.  Appeal. — Review. — Harmless  Error. — Refusal  of  Instructions. — 
The  refusal  of  tendered  instructions  relating  to  issues  not  in- 
volved in  the  cause  was  harmless,    p.  150. 

6.  Tbial. — Refusal  of  Instructions  Covered  hy  Other  Instructions. 
— ^It  is  not  error  to  refuse  requested  instructions,  even  though 
correct,  where  they  are  covered  by  others  given,    p.  150. 

From  Knox  Circuit  Court;  B.  M.  WUloughhy, 
Judge. 

Action  by  Margaret  W.  Wathen,  guardian  of  Her- 
man W.  Wathen,  against  the  Metropolitan  Life  In- 
surance Company.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.   Affirmed. 

Clarence  B.  Kessinger  and  William  H.  HUl,  for  ap- 
pellant. 

8.  M.  Emison,  LeRoy  M.  Wade  and  Arnold  J.  Padg- 
ett, for  appellee. 

Nichols,  P.  J. — This  action  was  in  the  Knox  Cir- 
cuit Court  by  the  appellee  against  the  appellant,  upon 
a  life  insurance  policy  issued  by  the  appellant  on  the 
life  of  William  H.  Wathen  for  $2,000,  and  payable  to 
appellee  ^s  ward,  Herman  W.  Wathen,  as  beneficiary. 
The  issues  were  a  complaint,  answer  of  two  para- 
graphs, and  a  reply  in  denial  to  the  second  paragraph 
of  answer. 


NOVEMBER  TERM,  1919.  U7 

Metropolitan  life  Ins.  Go.  v,  Wathen,  Gdn. — ^71  Ind.  App.  146. 

The  case  was  submitted  to  a  jury  for  trial,  which 
returned  a  verdict  for  appellee.  After  motion  for  a 
new  trial  was  overruled,  the  defendant  appealed.  The 
only  error  assigned  in  this  court  is  the  error  of  the 
court  in  overruling  appellant 's  motion  for  a  new  trial, 
nnder  which  appellant  contends  that  the  court  erred 
in  refusing  to  give  each  of  four  instructions  tendered 
by  appellant,  each  of  which  said  instructions  present 
the  question  of  whether  there  was  a  proper  tender 
by  appellant  to  appellee  upon  appellant's  attempted 
rescission  of  the  insurance  contract.  No  other  error 
is  presented. 

The  policy  sued  upon  contains  the  following  pro- 
visions : 

**In  consideration  of  the  application  for  this 
policy  a  copy  of  which  application  is  attached 
hereto  and  made  a  part  hereof,  and  a  payment  of 
the  annual  premium  of  $68.25  receipt  of  which 
is  hereby. acknowledged  said  policy  is  issued.*' 
And  ''It  is  further  declared  and  agreed  that  the 
foregoing  statements  and  answers  and  also  the 
statements  and  answers  to  the  medical  examiner 
are  correct  and  wholly  true  and  that  they  shall 
form  the  basis  of  the  contract  of  insurance  if 
one  be  issued." 

In  his  application  for  insurance,  the  insured  made 
answers  to  certain  questions  propounded  to  him  in 
writing,  to  the  effect  that  he  had  never  been  an  inmate 
or  visitor  of  an  asylum,  hospital,  or  sanitarium  for 
treatment ;  that  he  had  np  medical  attendant ;  that  the 
services  of  a  medical  attendant  had  not  been  required 
for  anything;  that  he  had  not  been  confined  to  the 
house  by  illness  since  childhood ;  that  he  had  had  no 
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illness  since  childhood;  that  he  drank  an  occasional 
glass  of  whisky,  but  that  he  had  never  used  alcoholic 
stimulants,  wine,  or  malt  liquor,  or  tobacco  to  excess. 
Appellant  avers  by  its  second  paragraph  of  answer 
that  these  statements,  and  each  of  them,  were  false 
and  fraudulent,  and  were  known  to  be  so  by  the 
insured  at  the  time  he  made  them,  and  when  he  signed 
his  application  and  applied  for  the  insurance;  that 
he  was  not  in  good  health  at  the  time  he  made  said 
application,  but*  was  at  the  time  a  habitual  drunk- 
ard, and  had  been  for  more  than  three  years;  that 
he  was  at  said  time  suffering  from  acute  alcoholism 
and  drank  alcoholic  liquors  to  excess;  that  he  had 
been  under  the  care  of  a  physician  and  confined  to 
his  home  at  various  times  during  the  year  preceding 
his  application  with  sickness  caused  by  his  excessive 
use  of  intoxicating  liquors ;  that  during  the  year  prior 
to  his  said  application  he  was  an  inmate  of  St.  An- 
thony ^s  Hospital  in  the  city  of  Terre  Haute,  Indiana, 
upon  three  different  occasions,  suffering  from  acute 
alcoholism,  and  was  confined  to  his  bed  and  under  the 
care  of  physicians  and  nurses  for  more  than  two 
weeks  at  a  time,  and  that,  in  fact,  he  died  of  acute 
alcoholism  as  a  result  of  excessive  use  of  intoxicating 
liquors,  within  one  month  and  twenty  days  from  the 
date  of  his  said  policy  of  insurance,  in  said  St.  An- 
thony's Hospital;  that  said  appellant  relied  upon  said 
statements  in  said  insured's  application  and  exami- 
nation, and  had  no  knowledge  of  their  falsity  at  or 
before  the  delivery  of  the  policy,  and  not  until  after 
the  death  of  the  insured.  Then  follow  averments  of 
an  offer  to  return  the  premium  to  the  appellee  as 
soon  as  she  was  appointed  guardian,  and  her  refusal 
to  accept,  and  the  payment  of  the  same  into  court  for 
the  use  of  appellee. 
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It  appears  by  uncontradicted  evidence,  offered  by 
both  appellant  and  appellee,  that  prior  to  November 
20,  1914,  the  date  of  the  issue  of  the  policy,  the  in- 
sured had  been  a  habitual  drunkard,  and  that  within 
two  years  prior  thereto  he  had  been  confined  in  hos- 
pitals and  sanitariums  fourteen  times,  suffering  from 
acute  alcoholism.  On  the  day  he  made  application  for 
his  insurance  he  had  drunk  between  midnight  and 
noon  a  quart  of  whisky,  and  then  he  left  the  house  in  a 
drunken  condition.  Going  to  a  barber  shop,  he  went 
in  staggering,  and  while  there  the  agent  of  the  in- 
surance company  came  in  and  solicited  his  insurance. 
When  he  finished  shaving,  he  staggered  over  to  a 
chair  and  sat  down,  where  the  insurance  agent  filled 
out  his  application,  which  he  signed.  He  then  pro- 
duced a  check  book,  in  which  the  agent  filled  out  the 
check  for  the  amount  of  the  premium,  and  he  signed 
it.  He  went  home  drunk,  and  took  a  quart  of  whisky 
with  him,  and  drank  frequently  during  the  night  and 
the  next  morning,  consuming  the  entire  quart  of 
whisky,  and  in  the  afternoon  went  to  the  appellant's 
medical  examiner  to  be  examined.  Later  he  returned 
home  in  a  drunken  condition.  These  facts  are  not  dis- 
puted by  either  party. 

The  jury  returned  a  general  verdict  in  favor  of 

the  appellee,  and  thereby  found  every  material  fact 

legitimately  provable  under  the  issues,  in  her 

1.  favor.  Cleveland,  etc.,  R.  Co.  v.  Harvey  (1910), 
45  Ind.  App.  153,  90  N.  E.  318 ;  Keesling  v. 
Ryan  (1882),  84  Ind.  89.    This  included,  in  ad- 

2.  dition  to  the  foregoing  undisputed  facts,  the 
further  fact,  denied  by  appellant,  that  appel- 
lant's soliciting  agent  and  medical  examiner  both 
knew  of  the  drunken  condition  of  the  insured,  that  he 
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was  afflicted  with  acute  alcoholism,  that  he  had  been 
under  the  care  of  a  physician,  and  that  he  had  re- 
peatedly been  in  a  hospital  for  treatment.  In  view 
of  the  foregoing  statement  of  surrounding  circum- 
stances, we  must  hold  that  the  jury  was  fully  justified 
in  its  findings  as  to  appellant's  knowledge.  Further, 
the  undisputed  statement  as  to  the  drunken  condi- 
tion and  habits  of  the  insured,  together  with 

3.  the  fact  that  the  soliciting  agent  filled  out  the 
application  and  the  check  for  the  payment  of 
the  premium,  justified  the  jury's  finding  that 

4.  the  insured's  conduct  was  not  fraudulent.  The 
acts  of  the  insured  not  being  fraudulent,  and 

the  company's  agent  having  knowledge  of  the  facts 
that  otherwise  would  have  avoided  the  policy,  the 
representations  of  the  insured  did  not  invalidate  it. 
Home  V.  Provident  Fund  Society  (1893),  7  Ihd.  App. 
587,  34  N.  E.  830;  Traders  Ins.  Co.  v.  Cassel  (1900), 
24  Ind.  App.  238,  56  N.  E.  259;  Supreme  Tribe  of 
Ben  Eur  v.  Lennert  (1912),  178  Ind.  122,  98  N.  E. 
115;  Picket  v.  Phoenix  Ins.  Co.  (1889),  119  Ind.  291, 
21  N.  E.  898 ;  25  Cyc  803. 

Having  reached  the  conclusion  that  the  policy  was 
valid,  the  question  of  rescission  and  tender  is  not 

involved,  and  error,  if  any,  in  refusing  to  give 
5-6.   the  instructions  tendered  was  harmless.    Had 

they  been  correct  statements  of  the  law  as 
applied  to  this  case,  they  were  substantially  covered 
by  the  instructions  given  by  the  court. 
The  judgment  is  affirmed. 
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Bblt  Railroad  and  Stock  Yabds  Compakt  v. 

Hammond. 

[No.  9,992.    FUed  October  9,  1919.] 

L    CAsaaxBiB.^-Oarriage  of  lAve  Stock. — Failure  to  Unload  Prompt- 
ly.— Action, — Jury  Questions, —  Negligence, —  Contributory  NegU- 
I  gence. — In  an  action  against  a  carrier  of  live  stock  for  the  loss 

of  hogs  alleged  to  have  resulted  from  defendant's  negligent 
failure  to  promptly  unload  them,  held  that,  in  view  of  the  record, 
the  question  of  the  carrier's  negligence,  as  well  as  the  shipper's 
contributory  negligence  in  overloading  the  cars,  was  for  the  Jury, 
pp.  152,  153. 

2.  Gabbiebs. — Carriage  of  Live  Stock. — Negligence, — Failure  to  Un- 
load  Promptly. — It  is  the  duty  of  a  carrier  accepting  live  stock 
for  shipment  to  unload  the  same  at  the  point  of  destination  with 
reasonable  promptness.  In  view  of  surrounding  conditions,  and 
fidlure  to  do  so  is  negligence,    p.  153. 

3.  Appeal. — Revieto, — Verdict. — Conclusiveness, — Evidence, — Suffl- 
ciency. — In  a  common-law  action,  where  the  parties  had  a  con- 
stitutional rij^t  to  a  trial  by  Jury,  it  is  not  within  the  power 
of  the  court  on  appeal  to  overturn  a  verdict  which  rests  upon 
some  evidence  and  is  not  contrary  to  law.    p.  154. 

Prom  Marion  Superior  Court  (94,967) ;  Vincent  O. 
Clifford,  Judge. 

Action  by  Thomas  G.  Hammond  against  the  Belt 
BaUroad  and  Stock  Yards  Company.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Affirmed. 


Clarence  E.  Weir,  Charles  P.  Bitter  and  Charles  W. 
Richards,  for  appellant. 

Edward  B.  Bauh  and  Watson  <&  Esarey,  for  appel- 
lee. 

Ekloe^  J. — This  action  was  brought  by  appellee 
against  appellant  to  recover  damages  for  loss  of  hogs 
killed  in  the  car  in  which  shipped,  by  reason  of  the 
alleged  negligence  of  appellant. 

The  complaint  was  in  two  paragraphs,  and  the 
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negligence  charged  in  the  first  paragraph  of  com- 
plaint was  in  failing  to  furnish  the  **  proper  number 
of  employes  and  other  facilities'*  for  promptly  un- 
loading cars,  and  negligent  delay  in  unloading  said 
cars  after  same  were  delivered  at  switch  for  unload- 
ing. The  second  paragraph  charges :  *  *  That  by  rea- 
son of  defendant's  negligence  and  failure  to  use  due 
and  reasonable  diligence  to  promptly  unload  said 
live  stock,  ten  of  said  hogs,  belonging  to  and  owned 
by  the  plaintiflf,  were  piled  upon  and  killed.**  The 
answer  was  in  general  denial.  Trial  was  by  a  jury, 
which  returned  a  verdict  for  appellee. 

The  error  relied  upon  is  the  overruling  of  appel- 
lant's motion  for  a  new  triaL 

The  motion  for  new  trial  assigned  three  reasons 
therefor,  viz.:  (1)  Verdict  is  not  sustained  by  suffi- 
cient evidence;  (2)  verdict  is  contrary  to  law;  and 
(3)  action  of  the  court  in  refusing  to  give  the  jury 
a  peremptory  instruction  to  find  for  the  defendant. 

Under  this  motion  for  a  new  trial,  if  the  record 
discloses  any  competent  evidence  to  sustain  this  ver- 
dict, upon  each  and  every  material  fact  necessary 
to  sustain  the  action,  then  it  necessarily  follows  that 
said  verdict  is  not  contrary  to  law,  and  that  the  court 
did  not  err  in  refusing  said  instruction  so  requested 
by  appellant. 

As  to  the  material  averments  of  the  complaint, 

appellant  makes  no  question  as  to  their  being  well 

supported  by  the  evidence,  except  as  to  the 

1.  allegations  of  negligence,  and  loss  sustained  as 
a  result  thereof.  As  to  the  time  the  cars  in 
question  were  **set"  at  the  yards  of  appellant,  at  the 
chutes  to  be  unloaded,  there  is  a  conflict  in  the  testi- 
mony.   There  is  also  a  conflict  in  the  testimony  as 
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to  the  'Hime  elapsed, '*  after  the  setting  of  said  cars^: 
before  the  same  were  unloaded.  There  is  testimony, 
in  the  record  that  the  stock  was  in  good  condition 
when  delivered  by  initial  carrier  to  the  Indianapolis 
Union  Railway,  to  be  taken  to  the  stockyards.  There 
is  also  testimony  that  these  cars  were  delivered  at 
the  appellant's  yards  at  3 :10  a.  m.,  December  3, 1913, 
in  good  condition,  but,  by  reason  of  the  unloading 
track  being  already  full  of  cars,  which  had  been 
placed  there  about  midnight,  and  which  had  not  been 
I  and  were  not  unloaded  until  about  six  o  'clock  of  that 
morning,  the  cars  containing  appellee's  stock  were 
necessarily  held  almost  four  hour«  before  they  could 
I  be  set  to  be  unloaded.  There  is  also  testimony  in 
j  this  record  that  men  are  kept,  by  appellant,  on  duty 
at  the  unloading  track,  at  its  yards,  day  and  night,  for 
the  purpose  of  unloading  cars  of  stock  when  they 
arrive,  and  that  it  takes  them  about  thirty-five  minT 
utes  to  imload  a  cut — ^twenty-six  cars — ^loaded  with 
I        stock. 

The  record  discloses  a  number  of  sharp  conflicts  in 
the  testimony,  and  it  was  a  question  for  the  jury  as 
to  which  of  the  witnesses  so  testifying  they  would 
believe. 

It  was  the  duty  of  appellant  to  see  that  these  cars 
m  question  were  set  and  unloaded  with  reasonable 
promptness,  reference  being  had  to  surround- 
2.     ing  conditions,  and  a  failure  to  do  so  would 
be  an  act  of  negligence.    Whether  the  appel- 
lant was  guilty  of  some  one  or  more  of  the 
L     negligent  acts  complained  of,  whereby  appel- 
lee sustained  the  loss  complained  of,  was  a 
question,  upon  this  record,  for  the  jury,  as  was  also 
the  question  of  contributory  negligence  by  appellee, 
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in  th^  matter  of  overloading  said  cars.  Hoggatt  v. 
EvansvUle,  etc.,  R.  Co.  (1891),  3  Ind.  App.  437,  29 
N.  E.  941;  Anderson  v.  Citizens  St.  R.  Co.  (1894), 
12  Ind.  App.  194,  38  N.  E.  1109. 

This  was  a  common-law  action,  where  the  parties 

had  a  constitutional  right  to  a  trial  by  jury,  and  it  is 

not  within  the  power  of  this  court  to  overturn 

3.  such  a  verdict,  where  it  rests  upon  some  evi- 
dence and  is  not  contrary  to  law. 

The  judgment  is  therefore  affirmed. 


BoBK  V.  King. 

[No.  10,040.    FUed  October  10,  1910.1 

Affbal. — Review. — Verdict. — Oondugiveness. — Conflicting  Evidence. 
— ^A  Judgment  based  on  confllctiiig  evidence  is  conduslye  on  ap- 
peal. 

From  Marion  Superior  Court  (104,511) ;  John  J. 
Rochford,  Judge. 

Action  between  Isaac  Bom  and  J.  B.  King.  From 
a  judgment  for  the  latter,  the  former  appeals.  Af- 
firmed. 

Ritchey  <&  Cronk,  for  appellant. 
Romney  L.  Willson  and  Russell  Willson,  for  appel- 
lee. 

Remy,  J. — The  only  questions  which,  under  the 
rules  of  this  court,  are  presented  for  our  considera- 
tion, and  which  have  not  been  waived  by  appellant, 
require  for  their  determination  a  review  of  conflict- 
ing evidence.    Under  such  circumstances,  the  judg- 
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ment  of  the  trial  court  is  conclusive,  and  on  the  au- 
thority of  Nicholson  v.  Smith  (1916),  60  Ind.  App. 
385, 110  N.  E.  1007,  the  judgment  is  affirmed. 


CiTIZEKS  NaTIGNAIj  BaNK  V.  GiLLETT. 
[No.  9,860.    FQed  October  10,  1919.] 

1.  Bills  Ain>  I^otes. — Promisaory  Note, — Voluntary  Bwecution 
Without  Consideration. — Maker's  Right  to  Equitable  Relief. — ^In 
the  absence  of  frand  or  mistake,  one  voluntarily  executing  a 
promiflsory  note  without  consideration  cannot  ask  a  court  of 
equity  to  cancel  the  same.    p.  157. 

2.  Appeal. — Review. — Findings. — Conclusiveness. — ^In  an  action  to 
cancel  a  note  alleged  to  have  been  procured  by  fraud,  the  trial 
eourfs  finding,  based  upon  sufficient  evidence  on  the  Issue  of 
fraudt  is  conclusive  on  appeal,    p.  157. 

From  Spencer  Circuit  Court ;  Emory  L.  Boyd,  Spe- 
cial Judge. 

Action  by  Grace  L.  Gillett  against  the  Citizens 
National  Bank.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 

0.  W.  McGinnis,  Robinson  <&  StUwell  and  Swan  <& 
Mason,  for  appellant. 

G.  F.  Memies,  John  R.  Brill,  Frank  H.  Hatfield  and 
John  W.  Brady,  for  appellee. 

McMahan,  J. — This  action  was  brought  by  appel- 
lee against  appellant  to  cancel  a  certain  promissory 
note  and  mortgage  given  to  secure  the  same. 

The  appellant  filed  a  cross-complaint  asking  a  judg- 
ment for  the  amount  due  on  the  note  in  question,  and 
for  the  foreclosure  of  said  mortgage.  The  note  in 
question  called  for  $4,500,  was  dated  December  10, 
1909,  payable  to  the  order  of  the  appellant  thirty 
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days  after  date,  and  is  the  same  note  that  was  in  con- 
troversy in  the  case  of  Gillett  v.  Bank  (1914),  56  Ind. 
App.  694,  104  N.  E.  775,  where  the  facts  connected 
with  its  execution  are  substantially  stated  and  need 
not  be  here  repeated. 

The  appellant  in  the  case  just  referred  to  secured 
a  judgment  in  the  trial  court  for  the  amount  of  the 
note,  and  a  decree  foreclosing  the  mortgage,  from 
which  appellee  appealed.  The  cause  was  reversed  by 
this  court  in  March,  1914.  In  March,  1915,  appellant 
dismissed  its  said  action,  and  appellee  thereafter  filed 
her  complaint  as  above  stated  to  cancel  said  note  and 
mortgage. 

The  appellee  in  her  complaint  alleged  that  the  note 
was  given  without  consideration,  and  was  procured 
from  her  by  fraud.  The  cause  being  at  issue,  was 
tried  by  the  court,  and  resulted  in  a  decree  adjudging 
the  note  and  mortgage  void,  and  that  they  should  be 
canceled  and  the  mortgage  satisfied  of  record.  From 
this  decree  appellant  appeals  and  insists  that  the  find- 
ing of  the  court  is  not  sustained  by  the  evidence. 

Appellee  contends  that  this  is  the  second  appeal 
from  a  judgment  settling  the  same  controversy  be- 
tween the  same  parties,  and  that  the  decision  of  the 
court  on  the  former  appeal  is  the  law  of  the  case  and 
binding  upon  the  court  in  this  appeal. 

In  view  of  the  conclusions  which  we  have  reached, 
it  is  not  necessary  for  us  to  pass  upon  this  question. 
We  are  satisfied  with  the  law  as  there  declared  by 
the  court,  and,  in  so  far  as  the  same  is  applicable, 
we  accept  it  as  authority  in  this  appeal,  not  neces- 
sarily because  it  is  *  *  the  law  of  the  case, ' '  but  because 
it  states  the  law  correctly.  As  to  when  the  law  of 
the  case  is  applicable,  see  Hawley,  Admr,,  v.  Smith, 
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Admr.  (1873),  45  Ind.  183;  Board,  etc.  v.  Bonebrake 
(1896),  146  Ind.  311, 45  N.  E.  470 ;  James  v.  Lake  Erie, 
€tc.,R.  Co.  (1897),  148  Ind.  615,  48  N.  E.  222;  West- 
fdl  V.  Wait  (1905),  165  Ind.  353, 73  N.  E.  1089,  6  Ann. 
Gas.  788;  Alerding  v.  Allison  (1908),  170  Ind.  252,  83 
N.  E.  1006,  127  Am.  St.  363. 

In  the  first*  case  the  appellee,  as  a  defendant,  de- 
fended and  raised  the  question  of  validity  of  the  note, 
on  the  grounds  of  suretyship  and  want  of  considera- 
tion; while,  in  the  instant  case,  she  is  the  plaintiff, 
seeking  equitable  relief  on  the  grounds  of  surety- 
ship, want  of  consideration,  and  fraud  in  the  procur- 
ing of  her  signature  to  the  note  in  question. 

It  is  true,  as  stated  by  appellant,  that  one  may  not 

in  the  absence  of  fraud  or  mistake  voluntarily  execute 

a  promissory  note  without  consideration  and 

1-2.  then  ask  a  court  of  equity  to  cancel  the  note, 
but  the  appellee  in  her  complaint  alleges  fraud 
in  the  procurement  of  the  note.  The  trial  court  found 
in  her  favor  upon  that  issue,  and  there  is  suflBcient 
evidence  to  support  that  finding.  This  being  true, 
there  is  no  available  error  in  the  record. 

Judgment  affirmed. 


C.  H.  Maloney  and  Company  v.  Whitney  et  al. 

[No.  9,989.     Filed  October  14.  1919.] 

1.  Appeal. — Review. — Amendment  to  Complaint — Presumption. — 
Where  the  record  on  appeal  shows  that  appellant  objected  to 
the  amendment  of  the  complaint,  but  made  no  application  for 
a  continuance,  offered  no  additional  evidence,  and  made  no  show- 
ing that  it  was  in  any  way  prejudiced  thereby,  the  court  on 
appeal  will  presume  that  the  amendment  was  authorized  in 
the  furtherance  of  justice  under  ff400,  405  Bums  1914,  S§391, 
396  R.  S.  1881.    p.  159. 
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2.  Pleading. — Amendment. — Discretion  of  Court. — The  permlttiag 
of  amendments  to  pleadings  so  as  to  make  them  conform  to 
the  facts  proved  is  a  matter  largely  within  the  discretion  of 
the  trial  court    p.  160. 

8.  Appeal. — Review, — Permitting  Amendments  to  Pleadings, — Dis- 
cretion of  Trial  Court, — It  Is  only  where  the  trial  court  has 
abused  its  discretion  in  allowing  amendments  to  pleadings  that 
a  cause  will  be  reversed  by  reason  thereof,    p.  160. 

4.  Plbadino. — Complaint, — Amendment  Before  *  Judgment, — Dis- 
cretion of  Trial  Court, — In  an  action  to  recover  for  building  ma- 
terials and  on  an  open  account,  the  trial  court  did  not  abuse 
its  discretion  in  allowing  plaintiffs,  before  Judgment  was  ren- 
dered, to  amend  the  complaint  to  make  it  include  items  pre- 
viously claimed  by  them  to  have  been  paid,  out  which  the  court, 
in  another  case  between  the  same  parties  being  tried  at  the  same 
time,  held  had  not  been  paid.    p.  160. 

From  Porter  Circuit  Court ;  H.  H.  Loring,  Judge. 

Actions  by  Hugh  E,  Whitney  and  another  against 
C.  H.  Maloney  and  Company.  From  a  judgment  for 
plaintiffs  in  one  action,  the  defendant  appeals.  Af- 
firmed. 

Sheehan  <&  Spddick,  for  appellant. 

H.  F.  McCracken  and  Kenneth  Call,  for  appellees. 

Bemy,  J. — ^Appellees  Whitney  and  Ford  were  the 
plaintiffs,  and  appellant  was  a  defendant  in  each  of 
two  suits  commenced  in  the  Porter  Circuit  Court, 
and  by  agreement  of  the  parties  tried  at  the  same 
time.  One  of  the  cases,  known  in  the  trial  court  as 
No.  2634,  was  instituted  as  an  ordinary  suit  to  fore- 
close a  mechanic's  lien  on  property  known  as  Mercy 
Hospital,  and  to  recover  on  an  open  account  for 
material  furnished  by  Whitney  and  Ford  for  use  in 
the  construction  of  that  work.  In  the  other  case, 
which  serves  as  the  basis  of  this  appeal,  and  in  the 
trial  court  was  cause  No.  2635,  recovery  was  sought 
for  material  used  by  appellant  in  work  on  the  Hobart 
Library,  and  for  an  additional  open  account. 
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At  the  trial,  the  accounts  between  the  parties  were 
examined  in  detail,  and  it  appears  from  the  evidence 
that  on  November  10, 1914,  appellant  paid  to  Whitney 
and  Ford  the  sum  of  $800,  which  the  latter  claimed 
to  have  applied  in  payment  of  certain  miscellaneous 
items  of  open  account,  introduced  in  evidence,  but 
which  had  no  connection  with  either  Mercy  Hospital 
or  the  Hobart  Library  job.  It  further  appears  from 
the  evidence,  and  the  trial  court  held,  that  Whitney 
and  Ford  had  not  applied  the  payment  of  $800  on 
the  miscellaneous  items,  but  had  applied  $631  of  that 
payment  on  the  Mercy  Hospital  account.  For  that 
reason,  in  rendering  its  judgment  in  cause  No.  2634, 
the  trial  court  declined  to  foreclose  for  the  full 
amount  of  the  lien  therein  sought  to  be  established. 
Thereupon,  before  judgment  was  rendered  in  cause 
No.  2635,  Whitney  and  Ford  moved  to  amend  their 
complaint  in  that  case  so  as  to  include  the  mis- 
cellaneous items  previously  claimed  by  them  to  have 
been  paid,  and  to  increase  their  demand  accordingly. 
This  motion  was  sustained,  and,  on  the  complaint  as 
amended,  judgment  was  rendered  for  an  amount  in 
excess  of  the  original  demand. 

Errors  assigned  are:  (1)  The  action  of  the  court 
in  authorizing  the  amendment  of  the  complaint ;  and 
(2)  the  overruling  of  the  motion  for  a  new  trial.  The 
only  reason  for  a  new  trial  presented  is  that  the  evi- 
dence is  not  sufficient  to  sustain  the  finding. 

The  record  shows  that  appellant  objected  to  the 
amendment  of  the  complaint,  but  made  no  applica- 
tion for  a  continuance,  offered  no  additional 

1.     evidence,  and  made  no  showing  that  it  was  in 

any  way  prejudiced  thereby.    Under  such  cir- 

cnmstances  this  court  will  presume  that  the  amend- 
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ment  was  authorized  in  *  *  the  furtherance  of  justice. ' ' 
Burns  v.  Fox  (1888),  113  Ind.  205, 14  N.  E.  451;  Town 
of  Martinsville  v.  Shirley  (1882),  84  Ind.  546;  Smith, 
etc.,  Corp.  V.  Byers  (1898),  20  Ind.  App.  51,  49  N.  E. 
177;  §§400,  405  Burns  1914,  §§391,  396  B.  S.  1881. 

The  permitting  of  amendments  to  pleadings 
2-4.    so  as  to  conform  them  to  the  facts  proved  is 

largely  a  matter  within  the  discretion  of  the 
trial  court.  It  is  only  where  there  has  been  an  abuse 
of  such  discretion  that  a  cause  will  be  reversed  on 
appeal.  Case  v.  Moorman  (1900),  25  Ind.  App.  293, 
58  N.  E.  85.  There  is  nothing  in  the  record  to  show 
that  the  rights  of  appellant  were  prejudiced.  The 
court  did  not  abuse  its  discretion.  There  was  no 
error  in  permitting  the  amendment. 

The  finding  of  the  court  is  fully  sustained  by  the 
evidence.    Judgment  affirmed. 


State  of  Indiana,  ex  rel.  Davidson,  Construction 
Commissioner,  et  al.  v.  Allen  et  al. 

[No.  9,904.    Filed  October  14,  1919.] 

1.  Dbains. — ABsesBtnents, — Collection, — Action  to  Enjoin, — Parties. 
— Drainage  CommiBBioner, — Statute. — Under  §6144  Bums  1914, 
Acts  1907  p.  508,  a  commissioner  appointed  by  the  court  to  com- 
plete the  construction  of  a  drainage  ditch  after  the  work  had 
been  abandoned  by  the  contractor  was  neither  a  necessary  nor 
a  proper  party  to  landowner's  action  to  restrain  the  enforce- 
ment of  the  collection  of  assessments,    p.  166. 

2.  Injunction. — Enjoining  Collection  of  Drainage  AsBesBinentB. — 
Intervention  hy  ConBtruction  CommiBBioner. — Right  to  Expenses. 
— Statute. — ^As  a  commissioner  in  charge  of  construction  of  drain- 
age ditch  is  neither  a  necessary  nor  a  proper  party,  under  (6144 
Burns  1914,  Acts  1907  p.  508,  to  owner's  action  to  restrain  the 
enforcement  of  the  collection  of  assessments,  where  the  com- 
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missloner  interyened  to  defend  such  action  he  was  not  entitled 
to  recover  his  expenses  of  the  litigation  in  an  action  on  the 
Injunction  bond.    p.  168. 

3.  Appeai.. — Review, — HamUesa  Error, — Failure  to  Make  Unnecea- 
mry  Findings. — In  an  action  by  a  commissioner  in  charge  of  the 
construction  of  a  drainage  ditch  to  recover  on  an  injunction 
bond  his  expenses  of  litigation  incurred  in  defending  a  suit  by 
landowners  to  restrain  collection  of  assessments,  in  which  he  in- 
tervened, the  court's  failure  to  find  the  amounts  allowed  and 
paid  out  by  him  as  such  expenses  was  harmless,  since,  being  an 
imneoessary  and  an  improper  party  to  the  owners'  action  under 
16144  Bums  1914,  Acts  1907  p.  506,  he  was  not  entitled  to 
recover  such  expenses,    p.  168. 

4.  Injunction. — Restraining  Collection  of  Drainage  Assessments. 
—Action  on  Injunction  Bond. — Rights  of  Contractor. — ^As  a  drain- 
age contractor  and  subcontractor  have  an  interest  in  the  col- 
lection of  assessments  to  i)ay  the  cost  of  a  drainage  ditch  they 
are  constructing,  they  were  proper  parties  to  a  suit  by  landowners 
to  enjoin  the  collection  of  assessments,  and  were  entitled  to 
recover,  under  proper  allegation  and  proof,  on  the  injunction 
bond  executed  by  such  owners  for  the  payment  of  all  damages 
and  costs  which  might  accrue  by  reason  of  the  restraining  order 
secured  by  them.    p.  168. 

5.  Injukctiow. — Action  on  Injunction  Bond. — Right  of  Recovery. 
—Failure  to  Plead  Damages. — ^A  drainage  contractor,  who  inter- 
Tened  in  a  suit  by  landowners  to  restrain  the  collection  of 
drainage  assessments,  could  not  recover  expenses  incurred  in 
attending  the  trial  thereof  in  an  action  on  the  bond  given  by  such 
landowners  upon  the  making  of  the  restraining  order,  where 
BQch  expenses  were  not  pleaded,    p.  169. 

6t  Appeal^ — Harmless  Error. — Failure  to  Make  Immaterial  Find- 
ing,-—-The  failure  of  the  trial  court  to  make  a  finding  which 
would  not  affect  the  correctness  of  the  conclusion  of  law  stated 
cannot  be  made  the  basis  of  reversible  error. .  p.  169. 

Prom  Fulton  Circuit  Court;  Smith  N.  Stevens, 
Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of 
A.  Clinton  Davidson,  construction  commissioner,  and 
others,  against  Charles  C.  Allen  and  others.  From 
a  judgment  for  defendants,  the  relators  appeal.  Af- 
firmed. 

VOL.  71—11. 
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Holman,  Bernetha  <&  Bryant  and  James  H.  Btbler, 
for  appellants. 
P.  M.  Buchanan  and  C.  C.  Campbell,  for  appellees. 

Batman,  C.  J. — This  is  an  action  by  appellant 
against  appellees  on  two  bonds,  executed  by  appellees 
in  an  action  commenced  by  them  in  the  Fulton  Cir- 
cuit Court,  to  restrain  the  treasurer  of  Fulton  county, 
Indiana,  from  selling  the  several  tracts  of  land  be- 
longing to  appellees  at  the  tax  sales  in  said  county 
in  the  years  1909  and  1911,  upon  a  second  assessment 
for  the  construction  of  what  is  known  as  the  James 
A.  Gault  ditch.  So  much  of  the  complaint  as  is  nec- 
essary for  an  understanding  of  the  questions  pre- 
sented and  determined  by  this  appeal  is  as  follows : 
That  on  February  20,  1902,  James  A.  Gault  and 
others  filed  their  petition  in  the  auditor's  oflSce  of 
Cass  county,  Indiana,  to  establish  and  construct  a 
public  ditch  in  the  counties  of  Cass,  Fulton,  Pulaski 
and  White;  that  such  proceedings  were  had  on  said 
petition  that  said  ditch  was  established,  assessments 
of  benefits  made,  and  construction  begun  under  a 
contract  therefor;  that  thereafter,  before  the  com- 
pletion of  said  ditch,  the  contractor  for  said  work 
wholly  abandoned  the  same,  and  his  contract  therefor 
was  forfeited;  that  subsequently,  on  a  proper  peti- 
tion, the  relator,  A.  Clinton  Davidson,  was  appointed 
a  commissioner  to  take  charge  of  and  complete  thtf 
construction  of  said  ditch;  that  said  commissioner, 
after  having  duly  qualified,  was  ordered  by  the  Pu- 
laski Circuit  Court  to  collect  the  unpaid,  balance  of 
assessed  benefits  against  the  land  affected  by  said 
ditch;  that  the  lands  of  appellees,  other  than  Hen- 
drickson  and  DuBois,  were  severally  assessed  for 
benefits  on  account  of  said  ditch;  that  said  appellees 
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neglected  and  refused  to  pay  their  said  assessments, 
and  the  same  were  duly  certified  to  the  auditor  of 
Pulton  county,  Indiana,  and  by  him  placed  on  the 
delinquent  tax  duplicate,*  and  certified  to  the  treas- 
nrer  of  said  county  for  collection,  as  other  delinquent 
taxes  are  collected;  that  said  treasurer  advertised 
the  several  tracts  of  land  of  the  appellees,  so  as- 
sessed, for  sale  on  February  8, 1909 ;  that  prior  to  said 
sale  appellees,  other  than  Hendrickson  and  DuBois, 
brought  an  action  in  the  Fulton  Circuit  Court  to 
enjoin  said  county  treasurer  from  selling  their  said 
lands  for  the  collection  of  said  ditch  assessments; 
that  to  procure  a  temporary  restraining  order  in 
said  cause  appellees  executed  their  written  undertak- 
ing with  the  above-named  appellees  as  sureties  there- 
on, which  was  duly  approved,  conditioned  for  the 
payment  of  all  damages  and  costs  which  might  accrue 
by  reason  of  such  order;  that  thereupon  the  court 
granted  the  restraining  order  prayed,  whereby  the 
treasurer  of  said  Fulton  county  was  restrained  from 
Belling  the  said  several  parcels  of  land  of  appellees, 
and  prevented  from  enforcing  the  collection  of  said 
assessments;  that  afterwards  and  before  the  termi- 
nation of  said  action  the  terms  of  o£Sce  of  John  H. 
Pyle,  who  was  the  treasurer  of  said  county  and  the 
defendant  in  said  action,  expired,  and  one  Frank  B. 
McCarter  succeeded  him  as  such  officer;  that  there- 
upon appellees,  other  than  Hendrickson  and  DuBois, 
filed  an  amended  complaint  in  said  cause  making  the 
said  McCarter,  as  such  treasurer,  defendant  in  said 
action;  that  the  relators  Myron  D.  Spencer,  David 
H.  Yoeman,  and  A.  Clinton  Davidson,  were  by  the 
court,  on  their  petition,  permitted  to  intervene  as 
defendants  in  said  action;  that  appellees,  other  than 
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Hendrickson  and  DuBois,  applied  for  a  temporary 
injunction  in  said  action  against  all  the  defendants 
therein  and  to  procure  the  same  executed  their  writ- 
ten undertaking,  with  the  above-named  appellees  as 
sureties  thereon,  which  was  duly  approved,  condi- 
tioned for  the  payment  of  all  damages  and  costs 
which  might  accrue  by  reason  of  such  order ;  that  the 
treasurer  of  said  county  and  the  relators  herein  were 
thereupon  restrained  by  an  order  of  court  from  en- 
forcing the  collection  of  said  assessments  until  June 
21, 1913,  when  judgment  was  rendered  in  their  favor 
in  said  cause,  and  said  temporary  injunction  was  dis- 
solved ;  that  the  relator  A.  Clinton  Davidson,  soon 
after  his  appointment  as  construction  commissioner 
in  said  ditch  proceedings,  let  the  contract  for  the 
construction  of  said  ditch  to  the  relator  Myron  D. 
Spencer,  who  sublet  the  same  to  the  relator  David 
H.  Yoeman;  that  the  latter  entered  upon  the  con- 
struction of  said  ditch,  and  fully  completed  the  same 
to  the  satisfaction  of  said  commissioner ;  that  by  rea- 
son of  said  restraining  order  and  temporary  injunc- 
tion the  relators  were  unable  to  collect  the  money  due 
from  appellees  herein  for  more  than  five  years,  and 
as  a  consequence  said  contractors  were  put  to  a  large 
amount  of  expense  and  unavoidable  trouble  in  con- 
nection with  said  work,  and  were  compelled  to,  and 
did  borrow  large  sums  of  money,  at  a  high  rate  of 
interest,  in  order  to  pay  the  workmen  employed  in 
the  construction  of  said  ditch,  and  complete  the  same 
as  required  by  their  contract;  that  said  relator  A. 
Clinton  Davidson,  as  such  construction  commissioner, 
by  reason  of  said  restraining  order  and  temporary 
injunction,  was  put  to  large  expense  in  defending  said 
action;  that  he  was  compelled  to  employ  attorneys 
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for  such  purpose,  and  as  such  commissioner  did  em- 
ploy George  W.  Holman  and  James  H.  Bibler  to  de- 
fend said  action;  that  they  rendered  valuable  legal 
services  therein  during  a  period  of  more  than  four 
years,  which  were  reasonably  worth  the  sum  of 
$1,000 ;  that  no  part  of  the  damages  sustained  by  the 
relators  by  reason  of  said  restraining  order  and  tem- 
porary injunction  have  been  paid,  and  that  the  same 
are  now  due.  Demand  for  judgment  in  the  sum  of 
$3,000.  Copies  of  the  undertakings  referred  to  in 
the  complaint  were  made  parts  thereof  as  exhibits. 
Appellees  filed  an  answer  in  two  paragraphs,  the  first 
bemg  a  general  denial,  and  the  second  a  plea  of  pay- 
ment. Appellant  filed  a  reply  in  general  denial  to 
said  second  paragraph  of  answer.  A  trial  was  had 
by  the  court,  and,  on  a  special  finding  of  facts  made 
at  the  request  of  the  parties,  the  court  stated  as  a  con- 
dnsion  of  law  that  relators  take  nothing  by  their 
complaint,  and  that  they  pay  the  costs.  Appellant 
filed  a  motion  for  a  new  trial,  which  was  overruled, 
and  thereupon  judgment  was  rendered  in. favor  of 
appellees.  Appellant  is  now  prosecuting  this  ap- 
peal, and  alleges  in  its  assignment  of  errors  that 
the  court  erred  in  overruling  its  motion  for  a  new 
trial,  and  its  conclusion  of  law  on  the  special  finding 
of  facts. 

The  reasons  alleged  by  appellant  in  it's  motion  for 
a  new  trial,  as  ground  therefor,  are  in  effect  that 
the  decision  of  the  court  is  not  sustained  by  suffi- 
cient evidence  and  is  contrary  to  law.  Appellant  in 
its  brief  bases  its  contention  that  the  court  erred  in 
overruling  its  motion  for  a  new  trial  solely  on  the 
ground  that  the  court  failed  to  find  the  amount  al- 
lowed by  the  Pulaski  Circuit  Court  to  the  attorneys 


166  APPELLATE  COURT  OF  INDIANA, 


State,  ex  rel.  v.  Allen — 71  Ind.  App.  160. 

employed  by  the  relator  Davidson  to  defend  said  in- 
junction suit,  the  amounts  expended  by  the  relators 
Davidson  and  Yoeman  in  the  trial  of  said  cause,  and 
the  amount  due  and  owing  the  latter  for  constructing 
said  ditch,  although  the  undisputed  evidence  estab- 
lished such  amounts.  A  determination  of  this  ques- 
tion leads  us  to  inquire  whether  the  relators  were 
proper  parties  to  the  injunction  proceedings,  and  en- 
titled to  recover  in  an  action  on  the  bonds  in  suit. 

We  will  first  direct  our  inquiry  to  the  relator  Da- 
vidson. Said  relator  bases  his  right  to  defend  in 
the  injunction  suit  in  question  on  the  ground 

1.  that  he  was  the  commissioner  charged  with 
the  construction  of  said  ditch,  and  as  such  it 
was  his  duty  to  appear  in  said  suit,  and  assist  in  pro- 
tecting the  fund  provided  for  that  purpose.  The 
duties  of  said  relator,  as  such  commissioner,  are 
fixed  by  the  provisions  of  §6144  Burns  1914,  Acts 
1907  p.  508.  This  section  provides,  among  other 
things,  as  follows:  *'He  (the  commissioner)  shall 
collect  the  assessments  not  satisfied,  as  herein  pro- 
vided for,  or  such  part  thereof  as  may  be  by  him 
deemed  necessary  for  the  purposes  herein  mentioned, 
and  apply  the  same  as  herein  provided,  and  for  the 
purpose  of  making  such  collections,  if  not  paid  as 
above  required,  he  shall  make  his  certificate,  show- 
ing the  amount  of  such  assessments  against  any  tract 
or  tracts  of  land,  the  default  in  its  payment  as  re- 
quired, and  file  the  same  with  the  auditor  of  the 
county  where  such  lands  are  situated,  and  thereupon 
the  auditor  shall  place  the  same  on  the  delinquent 
tax  duplicate,  and  the  same  shall  be  collected  as  other 
delinquent  state  and  county  taxes  are  collected." 
This  provision  clearly  fixes  the  duty  of  said  relator 
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with  reference  to  the  collection  of  the  assessments  in 
question.  When  he  had  made  his  certificate  and  filed 
it  with  the  auditor  of  Fulton  county,  his  duties  with 
reference  to  such  unpaid  assessments  were  at  an  end, 
until  they  reached  his  hands  through  the  process  of 
collection  provided  by  statute.  By  virtue  of  the  fore- 
going provision  the  further  dirties  with  reference  to 
the  collection  of  such  assessments  devolved  on  the 
auditor  and  treasurer  of  said  county  as  therein  pro- 
vided. But  appellant  contends  in  effect  that,  inas- 
much as  said  relator  was  charged  with  the  construc- 
tion of  the  ditch  in  question,  and  was  the  custodian 
of  the  fund  provided  for  the  payment  of  such  con- 
struction and  certain  incidental  cost  connected  there- 
with, and  that  the  action  in  which  the  bonds  in  suit 
were  given  was  an  attempt  to  deplete  said  fund,  it 
was  the  duty  of  the  relator  to  appear  and  defend  the 
same.  We  cannot  concur  in  this  contention.  The 
duties  of  said  relator  are  purely  statutory.  The  act 
providing  for  his  appointment  and  fixing  his  duties 
as  such  connnissioner  does  not  give  him  general 
power  to  maintain  actions  with  reference  to  the  con- 
struction of  work  and  collection  of  assessments  there- 
in provided,  but  only  provides  that  he  may  maintain 
an  action  on  any  defaulting  contractor's  bond  "to 
recover  any  increase  cost,  expense  or  damage  of  or 
to  the  work  by  reason  of  such  failure  of  such  con- 
tractor, and  the  amount  recovered  shall  be  and  be- 
come a  part  of  the  funds  in  the  hands  of  such  super- 
intendent for  the  construction  of  such  work,  the  same 
as  assessments. ' '»  §6144  Bums  1914,  supra.  It  has 
been  held  in  effect  that  without  this  provision  in  the 
statute  a  commissioner,  such  as  the  relator  in  this 
case,  would  not  have  the  right  to  maintain  an  action 
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on  a  defaulting  contractor's  bond,  as  he  is  not  a 
trustee  of  an  express  trust  mthin  the  meaning  of 
§252  Bums  1914.  State,  ex  rel.  v.  Frante  (1914),  181 
Ind.  316,  103  N.  E.  833.  For  the  reasons  stated,  we 
conclude  that  the  acts  of  said  relator  Davidson  in 
becoming  a  party  to  and  in  defending  said  injuno- 
tion  suit  were  unauthc^rizedy  and  hence  he  was  neither 
a  necessary  nor  a  proper  party  to  such  proceedings. 

This  being  true,  any  failure  on  the  part  of  the 

court  to  find  the  amounts  allowed  and  paid  out  by 

him,  as  such  commissioner,  for  services  of  at- 

2.  tomeys  and  expenses  in  defending  said  injunc- 
tion proceedings,  was  harmless,  as  the  conclu- 
sion of  law  stated  would  be  correct  as  to  said 

3.  relator,  even  if  said  facts  had  been  found. 
Elliott  V.  Pontius  (1894),  136  Ind  641,  35  N.  E. 

562,  36  N.  E.  421. 

Appellant  contends  that,  inasmuch  as  the  treas- 
urer of  Fulton  county  was  charged  with  the  collec- 
tion of  the  unpaid  assessment,  neither  of  the 

4.  other  relators  was  a  necessary  or  a  proper 
party  to  the  injunction  proceedings  in  question, 

and  hence  are  not  entitled  to  recover  in  an  action  on 
the  bonds  in  suit.  It  appears  that  the  relators  Spen- 
cer and  Yoeman  were  contractor  and  subcontractor 
respectively,  under  the  relator  Davidson,  for  the  final 
construction  of  said  ditch.  As  such  they  would  have 
an  interest  in  the  assessments  made  to  pay  for  its 
construction,  and  hence  would  have  an  interest  in 
their  collection.  Following  the  rule  laid  down  in  the 
case  of  Sheets  v.  Hays  (1905),  36  Ind.  App.  106,  75 
N.  E.  20,  we  hold  that  they  were  proper  parties  de- 
fendant in  said  injunction  proceedings,  and  entitled 
to  recover  in  this  action,  if  proper  facts  have  been 


NOVEMBER  TERM,  1919.  169 

State,  ex  rel.  i;.  Allen — 71  Ind.  App.  160. 

alleged  and  proved.  The  special  finding  of  facts  does 
not  show  that  the  relator  Spencer  sustained  any  dam- 
age by  reason  of  said  restraining  orders,  and  appel- 
lant does  not  claim  that  there  is  any  evidence  to  that 
effect. 

It  is  claimed,  however,  that  there  is  undisputed 

evidence  that  the  relator  Yoeman  sustained  damages 

in  the  sum  of  $38.50  on  account  of  expenses 

5.  incurred  in  attending  the  trial  of  said  injunc- 
tion suit.    But  appellant  cannot  base  error  on 

the  action  of  the  court  in  failing  to  find  such  fact, 
as  the  complaint  fails  to  allege  that  said  relator  in- 
curred any  such  expense,  or  sustained  any  damage 
by  reason  of  the  trial  of  said  cause.  Woodward  v. 
MitcheU  (1895),  140  Ind.  406,  39  N.  E.  437;  Citizens' 
Nat.  Bank,  etc.  v.  Judy  (1896),  146  Ind.  322,  43  N.  E. 
259. 

Appellant  also  complains  of  the  action  of  the  court 

in  failing  to  find  the  amount  shown  by  the  evidence 

to  be  due  the  relator  Yoeman  on  his  contract 

6.  for  (Constructing  said  ditch,  but  this  cannot  be 
made  the  basis  of  reversible  error,  since  the 

conclusion  of  law  stated  would  still  be  correct  if  such 
fact  had  been  found.  For  the  reasons  stated,  we  con- 
clude the  court  did  not  err  in  overruling  appellant's 
motion  for  a  new  trial. 

The  only  remaining  error  assigned  by  the  appel- 
lant is  that  the  court  erred  in  its  conclusion  of  law 
on  the  facts  found.  The  special  finding  of  facts,  in 
the  main,  follows  the  allegations  of  the  complaint,  ex- 
cept that  there  is  no  finding  as  to  any  expenses  in.- 
cnrred  or  damages  sustained  by  any  of  the  relators, 
Vy  reason  of  either  of  the  restraining  orders  alleged, 
or  the  amount  remaining  due  the  relator  Yoeman 
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for  the  construction  of  said  ditch.  Under  this  state 
of  the  findings  the  conclusion  of  law  in  favor  of  ap- 
pellees is  correct.  We  find  no  error  in  the  record. 
Judgment  affirmed. 


Roe  v.  Jewel  Tea  Company. 

[No.  10,590.    Filed  October  15,  1919.] 

Appeal. — Vacation  Appeal. — Failure  to  Perfect. — Dismissal. — ^Where, 
in  an  attempted  vacation  appeal  from  a  Judgment  In  favor  of 
a  foreign  corporation,  notice  of  the  appeal  was  served  only  on 
the  keeper  of  a  livery  stable  in  which  a  horse  and  wagon  be- 
longing to  appellee  were  kept,  though  appellee  had  filed  with 
the  secretary  of  state  its  certificate  appointing  an  agent  for 
service  of  process,  and  the  steps  required  by  the  statute  to  per- 
fect a  vacation  appeal,  where  no  statutory  notice  is  given  below, 
not  having  been  taken,  the  court  on  appeal  is  without  jurisdic- 
tion over  appellee  and  its  motion  to  dismiss  must  be  sustained. 

From  Morgan  Circuit  Court;  Alfred  M.  Bain, 
Judge. 

Action  by  Curtis  J.  Roe  against  the  Jewel  Tea 
Company.  From  a  judgment  for  defendant,  the 
plaintiff  appeals.     Appeal  dismissed. 

J.  E.  Sedwick  and  Joseph  W.  Williams,  for  ap- 
pellant. 

E.  F.  Branch,  for  appellee. 

Per  Curiam. — This  is  an  attempted  vacation  ap- 
])oal.  There  was  no  notice  served  below.  The  tran- 
script was  filed  in  the  office  of  the  clerk  of  this  court 
June  18,  1919,  and,  at  the  request  of  appellant's  at- 
torneys, notice  of  this  appeal  was  duly  issued  by  the 
clerk  of  this  court  to  *'The  Jewel  Tea  Company,'*  to 
Morgan  county,  Indiana.     This  notice,  as  appears 
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by  this  record,  was  served  upon  one  Ora  A.  Hite,  the 
keeper  of  a  livery  stable  in  Martinsville,  in  which 
stable  a  horse  and  wagon  belonging  to  appellee  were 
usually  kept. 

It  further  appears  by  this  record  that  appellee  is 
a  nonresident  corporation.  The  appellant  in  his  com- 
plaint, as  plaintiff  in  the  court  below,  alleged  that  it 
was  *'a  corporation  organized  under  the  laws  of  the 
State  of  Illinois.  * '  It  further  appears  that  the  appel- 
lee, long  before  the  bringing  of  this  suit,  had  filed  in 
the  office  of  the  secretary  of  state  its  certificate  of 
appointment,  appointing  one  William  P.  Herod  as  its 
agent  in  Indiana,  upon  whom  process  might  be 
served,  and  that  he  was  still  such  agent  at  the  time 
of  the  attempted  taking  of  this  appeal,  but  no  notice 
of  any  kind  was  ever  served  upon  him,  as  such  agent, 
with  reference  to  this  appeal.  There  was  no  notice  to 
the  defendant  by  any  publication,  as  authorized  by 
statute. 

Upon  this  state  of  the  record,  appellee  has  entered 
a  special  appearance  and  moves  to  dismiss  this  ap- 
pend. 

The  steps  required  by  the  statute  to  perfect  vaca- 
tion appeals,  where  no  notice  is  given  below,  as  auth- 
orized by  statute,  have  not  been  taken  in  this  case, 
and,  as  we  have  no  jurisdiction  over  the  appellee, 
the  motion  to  dismiss  must  be  sustained.  Antioch 
Baptist  Church  v.  Morton  (1913),  52  Ind.  App.  546, 
100  N.  E.  874. 

The  appeal  is  therefore  dismissed. 
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LOVELAKD  ET  AL.  V.  McCOBMICK  ET  AL. 
[No.  9.943.    Filed  October  15,  1919.] 

1.  Appeai.. — Questions  Reviewable. — Ruling  on  Motion  for  New 
Trial. — Failure  to  Incorporate  Evidence  in  Record. — ^Where  each 
of  the  questions  presented  by  the  motion  for  a  new  trial  requires 
a  consideration  of  the  evidence  and  it  is  not  in  the  record,  no 
question  is  presented  relative  to  the  ruling  on  the  motion,  p.  175. 

2.  Pleading. — Counterclaim. — In  an  action  on  promissory  notes 
given  for  the  purchase  price  of  a  piano  and  the  use  of  a  copy- 
righted scheme  to  increase  the  sales  of  defendants,  who  were 
merchants,  paragraphs  of  answer  setting  up  that  sales  were  not 
increased  as  guaranteed  by  plaintiffs  held  to  state  a  counterclaim 
and  not  a  defense,    p.  175. 

3.  Pleading. — Demurrer  to  Counterclaim. — Form  and  Requisites. — 
A  demurrer  to  paragraphs  of  answer  stating  a  counterclaim  on 
the  ground  "that  neither  of  said  paragraphs  state  facts  suffi- 
cient to  constitute  a  cause  of  defense  to  plaintiff's  complaint  and 
to  the  cause  of  action  stated  therein"  is  insufficient,  since  a 
demurrer  to  a  counterclaim  for  want  of  facts  should  take  the 
same  form  as  a  demurrer  to  a  complaint  on  that  ground,  which 
is,  under  the  statute,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,    p.  175. 

4.  Appeal. — Briefs, — Waiver  of  Error. — Error  in  overruling  a  de- 
murrer to  paragraphs  of  answer  is  waived  by  appellants'  failure 
to  make  any  point  or  state  propositions  in  support  thereof  in 
their  brief,    p.  175. 

From  Benton  Circuit  Court;  Burton  B.  Berry, 
Judge. 

Action  by  Theodore  O.  Loveland  and  another 
against  James  McCormick  and  another  in  which  de- 
fendants filed  counterclaim.  From  a  judgment 
against  plaintiffs  and  in  favor  of  defendants  on  their 
counterclaim,  the  plaintiffs  appeal.    Affirmed, 

T.  B.  Cunningham  and  Ernest  Merrick  Hawkins, 
for  appellants. 
Daniel  Fraser  and  Will  Isham,  for  appellees. 
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McMahan,  J. — The  appellants  began  this  action 
against  appellees  to  recover  judgment  on  two  promis- 
sory notes  each  calling  for  $70. 

The  appellees  filed  an  answer  in  four  paragraphs. 
The  first  was  a  general  denial;  the  second  was  an 
answer  of  no  consideration. 

The  third  paragraph  alleged  that  the  consideration 
failed,  in  that  appellees,  at  and  before  the  execution 
of  the  notes  sued  on,  had  been  engaged  for  many 
years  as  merchants;  that  their  gross  annual  sales 
amounted  to  $28,000,  and  that  appellants  warranted 
that,  if  appellees  would  purchase  a  piano  from  appel- 
lants, appellants  would  organize  a  scheme  and  plan 
to  increase  appellees'  sales,  and  that  they  would  in- 
crease appellees*  sales  to  $38,000  for  the  year  ensuing 
and  following  the  date  of  said  notes ;  that  appellants 
in  writing  guaranteed  that,  in  the  event  they  did  not 
show  an  increase  in  appellees'  sales,  they  would  pay 
appellees  the  sum  of  $400,  which  was  the  total  amount 
appellees  agreed  to  pay  appellants  for  said  piano  and 
scheme  to  increase  their  sales,  a  copy  of  which  writ- 
ten guaranty  was  filed  with  and  made  a  part  of  said 
third  paragraph  of  answer ;  that  appellants  failed  to 
increase  appellees'  sales  and  to  advise  and  assist  ap- 
peUees  to  increase  their  sales,  and  demanding  judg- 
ment for  $400. 

The  fourth  paragraph  of  answer  alleged  that  the 
appellants  sold  a  piano  and  other  personal  property 
and  the  use  of  a  copyrighted  scheme  to  increase  their 
sales  as  merchants,  and,  in  order  to  induce  ap- 
pellees to  make  said  purchase,  and  to  execute  said 
notes  sued  on,  the  appellants  agreed  to  furnish  ap- 
pellees a  skilful  and  accomplished  salesman  to  put 
said  scheme  in  operation,  and  to  advise  appellees  in 
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what  manner  to  operate  said  scheme ;  that  appellants 
further  agreed  that,  unless  the  sales  of  appellees  were 
increased  $10,000  during  the  following  year,  appel- 
lants would  pay  appellees  whatever  the  difference 
was  between  1  1/19  per  cent,  of  the  increase  of  sales 
and  $400.  It  is  also  alleged  that  appellees'  sales  were 
not  increased  during  said  year;  that  appellants  did 
not  furnish  advice  or  assistance,  and  that  the  said 
scheme  was  of  no  value,  although  represented  to  be 
of  great  value ;  that  appellees  relied  upon  appellants ' 
said  statements  and  promise,  and  so  relying  in  good 
faith  paid  appellants  the  sum  of  $260 ;  that  appel- 
lants'  representations  were  by  appellants  known  to 
be  false,  and  were  intended  to  cheat  and  defraud 
appellees;  that  appellants  took  the  full  year  to  per- 
form their  part  of  said  agreement,  and  that  appellees, 
relying  upon  appellants'  agreement  until  the  end  of 
the  year,  did  not  repudiate  or  rescind  said  contract 
within  said  year. 

Wherefore  appellees  demanded  judgment  in  the 
sum  of  $260  and  the  cancellation  of  the  notes  sued  on. 

The  appellants  filed  a  demurrer  to  said  third  and 
fourth  paragraphs  of  answer  on  the  grounds:  (1) 
**That  neither  of  said  paragraphs  state  facts  suffi- 
cient to  constitute  a  cause  of  defense  to  plaintiflf's 
complaint  and  to  the  cause  of  action  stated  therein ; ' ' 
(2)  that  each  paragraph  shows  several  causes  of 
action  improperly  joined.  A  memorandum  was  filed 
containing  ten  specifications  wherein  it  was  claimed 
that  each  of  said  paragraphs  was  insufficient.  The 
demurrer  was  overruled  as  to  each  of  said  para- 
graphs. The  cause  was  tried  by  a  jury,  and  resulted 
in  a  verdict  and  judgment  against  appellants  on  their 
complaint  and  in  favor  of  appellees  on  their  counter- 
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claim  in  the  sum  of  $30.   Appellants  filed  a  motion  for 
a  new  trial,  but  it  does  not  appear  to  have  been 

1.  rtded  upon  or  that  any  exception  was  saved. 
Each  question  presented  by  the  motion  for 

a  new  trial  requires  a  consideration  of  the  evidence 
which  does  not  appear  to  be  in  the  record,  so  no  ques- 
tion is  presented  relative  to  the  ruling  on  the  motion 
for  a  new  trial. 

The  appellant  contends  that  the  court  erred  in 

overriding  their  demurrer  to  the  third  and  fourth 

paragraphs  of  answer.    The  appellees  call  our 

2.  attention  to  the  form  of  the  demurrer,  and 
insist  the  demurrer  is  not  in  proper  form  to 
present  any  question.     Appellees  insist  that 

3.  the  said  two  paragraphs  are  both  counter- 
claims, and  that  a  demurrer  to  a  counterclaim 

mnst  take  the  same  form  as  a  demurrer  to  a  com- 
plaint The  statutory  form  for  a  demurrer  to  a  com- 
plaint for  want  of  facts  is  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  facts 
pleaded  in  said  two  paragraphs  are  not  pleaded  as 
a  defense,  but  as  a  counterclaim,  and  on  authority  of 
Duffy  V.  England  (1911),  176  Ind.  575,  96  N.  E. 

4.  704,  we  hold  that  the  first  ground  of  demurrer 
is  not  well  taken  as  to  either  paragraph  to 

which  it  is  addressed.  The  second  ground  of  demur- 
rer is  waived  by  reason  of  failure  to  make  any  point 
or  state  any  proposition  in  support  thereof. 

No  error  appearing  in  the  record,  judgment  is  af- 
firmed. 
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NOEDYKE  AND  MaRMON  CoMPANY  ET  AL.  V.  SWTPT  ET  AL. 

[No.  10,491.     Filed  May  27,  1919.     Behearlng  denied 

October  16,  1919.] 

!•  Evidence. — Resolutions. — Scope, — The  scope  of  a  resolution 
cannot  be  enlarged  beyond  what  reasonably  appears  from  Its 
context,  even  by  a  member  of  the  adopting  body.    p.  180. 

2.  Mabteb  and  Sebvant. — Workmen*8  Compensation  Act,— -Dis- 
obedience of  Orders  hp  Workman, — Acquiescence, — Effect. — 
Where  an  employer  acquiesced  In  the  violation  of  an  order 
as  to  the  means  to  be  used  by  employes  In  doing  certain  work, 
the  order  was  thereby  nullified,    p.  181. 

3.  Master  and  Sebvant. — Workmen^s  Compensation  Act, — Pindh 
ings  &y  Industrial  Board. — Inferences, — In  proceedings  under  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  {80201  et  seq. 
Burns'  Supp.  1918,  the  Industrial  Board,  In  determining  what 
Its  finding  should  be  Is  authorized  to  draw  reasonable  infer- 
ences from  the  facts  established  and  the  circumstances  shown  by 
the  evidence,    p.  181. 

4.  Master  and  Sebvant. — Workm^en^s  Compensation  Act. — *^Acci- 
dent  Arising  Out  of  and  in  Course  of  Employment,^* — Construc- 
tion,— The  words,  *'by  accident  arising  out  of  and  In  the  course 
of  the  employment,"  as  used  In  the  Workmen's  Compensation 
Act,  Acts  1915  p.  392,  f80201  et  seq.  Bums'  Supp.  1918,  should 
be  given  a  broad  and  liberal  construction  to  eJDPectuate  the  hu- 
mane purposes  of  the  act    p.  182. 

5.  Master  and  Servant. — Workmen's  Compensation  Act, — Acci- 
dent Arising  Out  of  and  in  Course  of  Employment. — Deviation 
from  Custom, — Presumption. — ^Where  a  Janitor  was  killed  by  a 
charged  wire  while  preparing  to  procure  gasoline  with  which 
to  clean  floors,  the  accident  resulting  In  death  arose  out  of  and 
In  the  course  of  the  employment  within  the  Workmen's  Com- 
pensation Act,  Acts  1915  p.  392,  §80201  et  seq.  Bums'  Supp.  1918, 
even  though  he  was  deviating  from  the  usual  custom  by  arrang- 
ing to  use  clean  gasoline  Instead  of  dirty  gasoline,  it  being  pre- 
sumed, In  the  absence  of  a  finding  to  the  contrary,  that  deceased 
was  exercising  a  reasonable  discretion  In  the  discharge  of  his 
duties  under  the  circumstances,    p.  183. 

6.  Master  and  Servant. — Workmen^s  Compensation  Act. — Scope. — 
Construction. — The  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  180201  et  seq.  Bums'  Supp.  1918,  does  not  limit  com- 
pensation to  cases  where  an  injury  is  received  by  an  employe 
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while  he  is  performing  his  work  in  the  usual  and  customary 
manner  or  in  the  way  he  was  directed  and  an  employe  who,  in 
an  honest  attempt  to  discharge  a  duty  assigned  him,  does  an 
act  incidental  thereto  not  specifically  directed,  or  departs  from 
the  usual  methods  of  performing  his  work,  does  not  therehy 
necessarily  deprive  himself,  or  his  dependents,  of  a  right  to  com- 
pensation, if  injured  while  so  engaged,    p.  184. 

7.  Masteb  Ain)  Servant. — Workfnen*8  Compensation  Act. — Acci- 
dent Arising  in  the  Course  of  Employment. — ^An  employe  may  be 
said  to  receive  an  injury  by  accident  arising  in  the  course  of  his 
emplojrment,  within  the  meaning  of  the  Workmen's  Ckimpensa- 
tion  Act,  Acts  1915  p.  392,  §80201  et  seq.  Bums'  Supp.  1918,  when 
it  occurs  within  the  period  of  the  employment,  at  a  place  where 
he  may  reasonably* be,  and  while  he  is  doing  something  reason- 
ably connected  with  the  discharge  of  the  duties  of  his  employ- 
ment   p.  185. 

8.  Masteb  and  Servant. — Workmen*s  Compensation  Act. — Acci- 
dent Arising  in  Course  of  Employment. — Duties  Within  Employ- 
ment.— ^Where  a  Janitor,  who  customarily  used  dirty  gasoline  to 
dean  factory  floors,  was  electrocuted  while  preparing  to  obtain 
clean  gasoline  for  that  purpose,  the  act  of  procuring  clean  gaso- 
Une,  even  if  it  had  never  previously  been  used  to  clean  the 
floors,  was  the  performance  of  an  act  reasonably  connected  with 
the  Janitor's  work,  and  this  would  be  true  although  decedent.  In 
attempting  to  procure  clean  gasoline,  was  disobeying  an  order 
theretofore  given  him,  such  disobedience  bearing  not  on  the 
question  whether  decedent's  injury  was  received  by  accident 
arising  out  of  and  In  the  course  of  his  employment,  but  only 
on  the  question  of  wilful  misconduct    p.  185. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Work- 
men's Compensation  Act  by  Grace  E.  Swift  and 
others  against  the  Nordyke  and  Marmon  Company 
and  another.  From  an  award  for  applicant,  the  de- 
fendants appeal.    Affirmed. 

Joseph  W.  Hutchinson,  for  appellants. 
White  d  Jones,  for  appellees. 

Bathak,  C.  J. — ^The  record  in  this  case  discloses 
that  appellees  are  the  widow  and  children  of  one 
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George  E.  Swift,  deceased,  who  met  his  death  while 
in  the  employ  of  appellant  Nordyke  and  Marmon 
Company.  Appellees,  on  September  28,  1918,  filed 
with  the  Industrial  Board  of  Indiana  an  application 
for  the  adjustment  of  their  claim  for  compensation. 
Appellants  appeared  thereto  and  joined  issues  there- 
on.  After  a  hearing  and  an  award  by  a  single  mem- 
ber  of  the  board,  and  a  review  thereof  by  the  full 
board,  a  finding  was  made,  which  contained,  among 
others,  the  following  facts:  That  on  September  5, 
1918,  George  E.  Swift  was  in  the  enlploy  of  appellant 
company  as  a  janitor  foreman;  that  for  several 
months  prior  to  said  date  there  were  thirty-five  or 
forty  employes  of  said  company  in  the  janitor  force, 
who  worked  under  the  said  George  E.  Swift,  and  were 
subject  to  his  orders;  that  for  the  purpose  of  clean- 
ing  the  floors,  and  especially  the  aisles  in  the  build- 
ings of  said  company,  the  force  of  janitors  had  been 
in  the  habit  of  using  dirty  gasoline,  that  is,  gasoline 
that  had  been  used  for  the  purpose  of  cleaning  ma- 
chines; that  on  said  date,  while  the  said  George  E. 
Swift  was  preparing  to  procure  clean  gasoline  with 
which  to  clean  the  floors  in  the  buildings  of  said  com- 
pany by  drawing  the  same  from  a  tank  containing 
30,000  gallons,  he  took  hold  of  an  electric  wire  for 
the  purpose  of  attaching  it  to  a  bucket  with  which 
to  draw  gasoline  from  said  tank ;  that  he  accidentally 
took  hold  of  a  socket  attached  to  said  wire,  thereby 
receiving  an  electric  shock,  which  caused  his  death 
on  said  date;  that  about  the  middle  of  July,  1918, 
some  officer  of  the  United  States  Government  had 
called  the  attention  of  the  company  to  the  fact  that 
it  was  desirable  to  conserve  the  supply  of  gasoline, 
and  requested  that  its  use  be  discontinued  for  all 
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unnecessary  purposes;  that  soon  thereafter  an  or- 
ganization in  the  plant  of  said  company^  known  as 
the  ''fire  board/*  passed  a  resolution  requesting  a 
discontinuance  of  the  promiscuous  use  of  gasoline, 
and  issued  a  written  order  to  that  effect,  but  the  evi- 
dence does  not  show  that  the  written  order  was  ever 
called  to  the  attention  of  said  George  E.  Swift ;  that 
the  order  was  made  for  the  purpose  of  conserving 
the  supply  of  gasoline,  and  not  as  a  safety  measure ; 
that  the  janitor  force  did  not  discontinue  the  use  of 
gasoline  for  the  purpose  of  cleaning  the  floors  after 
the  passage  of  said  resolution  by  the  fire  board  until 
after  the  death  of  said  George  E.  Swift,  but  the  evi- 
dence does  not  show  whether  clean  gasoline  had  ever 
been  used  by  said  George  E.  Swift  and  the  janitors 
working  under  him  on  any  previous  occasion.  There 
is  also  a  finding:  **That  his  (Swift's)  attention  was 
verbally  called  to  the  fact  of  the  request  of  the  fed- 
eral government  by  at  least  two  representatives  of 
the  defendant  company,  and  one  representative  of  the 
defendant  company  had  suggested  to  him  on  one  oc- 
casion that  the  use  of  gasoline  for  the  purpose  of 
cleaning  the  floors  should  be  discontinued  *  •  * 
that  the  evidence  does  not  show  that  the  defendant 
company  ever  took  any  steps  to  require  the  discon- 
tinnance  of  its  use  for  that  purpose.'*  On  the  facts 
fonnd  the  full  board  made  an  award  in  favor  of  ap- 
pellees, from  which  this  appeal  is  prosecuted. 

Appellants  contend  that  the  evidence  is  not  suflS- 
eient  to  sustain  that  part  of  the  finding  quoted  above. 
In  support  of  this  contention  they  cite  the  adoption 
of  the  resolution  by  the  fire  board,  and  the  statements 
made  to  the  decedent  with  reference  thereto,  by  two 
other  members  of  appellant  company,  O'Hara  and 
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Hardwicky  whereby  it  is  claimed  that  the  decedent 
was  directed  to  discontinue  the  use  of  gasoline  in 
cleaning  floors,  instead  of  being  given  a  mere  sug- 
gestion in  that  regard.  The  evidence  with  reference 
to  the  adoption  of  the  resolution  by  the  fire  board 
tends  to  show  that  it  merely  provided  that  the  pro- 
miscuous use  of  gasoline  should  not  continue;  that 
it  was  adopted  for  the  purpose  of  conserving  gasoline 
in  pursuance  of  a  suggestion  from  the  United  States 
govenmient,  and  not  as  a  safety  measure.  There  is 
no  evidence  that  the  use  of  gasoline  for  cleaning  floors 
was  mentioned  therein,  or  that  it  was  intended  there- 
by to  prohibit  its  use  for  such  purpose.  In  fact,  it 
would  be  reasonable  to  infer  the  contrary,  in  view  of 
the  fact  that  the  gasoline  used  for  such  purpose  was 
gasoline  which  had  been  previously  used  'in  cleaning 
machines  and  had  thereby  become  dirty.  Under 
these  circumstances  it  is  not  reasonable  to  presume 
that  the  conservation  of  such  gasoline  was  covered 
either  by  the  suggestion  of  the  government  or  the 
resolution  of  the  fire  board  adopted  in  pursuance 
thereof.  It  appears  from  the  evidence  that,  after 
the  adoption  of  said  resolution,  the  employes  named 
above  made  certain  statements  to  the  decedent  with 
reference  thereto,  and  to  the  use  of  gasoline  for 
cleaning  floors.  Any  statement  made  by  said  0  *Hara 
may  be  disregarded  in  this  connection,  as  the  uncon- 
tradicted evidence  shows  that  he  had  no  control  over 
the  decedent,  or  his  work  in  cleaning  the  floors  and 
that  the  decedent  was  in  no  way  bound  by  what  he 
may  have  said  about  the  use  of  gasoline  for  that  pur- 
pose.    As  to  the  employe  Hardwick  the  evidence 

shows  that  he  was  a  member  of  the  fire  board, 
L     but  this  fact  is  not  significant,  as  it  is  apparent 

that  the  scope  of  a  resolution  cannot  be  en- 
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larged  beyond  what  reasonably  appears  from  its  con- 
text, even  by  a  member  of  the  adopting  body.  The 
evidence  tends  to  show  that  this  witness  had  only  a 
divided  supervision  over  the  decedent,  but  whether 
his  supervision  included  the  work  of  cleaning  floors 
does  not  appear.  However,  the  Industrial  Board  may 
have  believed,  as  the  evidence  tends  to  prove,  that 
in  what  he  said  to  the  decedent  about  the  use  of 
gasoline  he  was  only  attempting  to  communicate  to 
him  the  contents  of  the  resolution  adopted  by  the 
fire  board,  and  did  not  intend  thereby  to  give  him 
an  independent  order  with  reference  to  the  use  of 
gasoline.    But  even  if  it  could  be  said  that  he 

2.  had  authority  over  the  decedent,  with  respect 
to  the  use  of  gasoline  in  cleaning  the  floors, 

and  that  his  statements  to  him  with  reference  there- 
to should  be  construed  as  an  order  in  that  regard, 
there  is  evidence  of  facts  from  which  it  may  be  reason- 
ably inferred  that  appellant  company  knew  that  it 
was  not  being  obeyed,  and  had  acquiesced  in  its  vio- 
ktion,  which,  under  the  law,  would  have  the  effect 
of  nullifying  the  same.  In  determining  what  its  find-' 
ing  should  be,  the  Industrial  Board  had  all  the  evi- 
dence before  it,  and  was  authorized  to  draw 

3.  reasonable  inferences  from  the  facts  estab- 
lished and  the  circumstances  shown  thereby. 

HaskeU,  etc.,  Car  Co.  v.  Brown  (1918),  67  Ind.  App. 
178, 117  N.  E.  555.  It  reached  the  conclusion  stated 
above  on  the  question  under  consideration,  and  on 
the  facts  and  circumstances  shown  by  the  evidence 
we  cannot  say  there  was  error  in  so  doing. 

Appellants  also  contend  that  the  finding  of  facts 
is  not  sufficient  to  sustain  the  award.  They  base  this 
contention  chiefly  on  the  fact  that  the  special  finding 
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shows  that  prior  to  the  time  the  decedent  was  injured, 
it  has  been  the  custom  to  use  dirty  gasoline  in  clean- 
ing the  floors;  that  on  the  occasion  in  question  the 
decedent  was  preparing  to  draw  clean  gasoline  from 
a  large  tank  for  that  purpose;  that  in  making  said 
preparation  he  secured  an  electric  wire,  which  he  in- 
tended to  attach  to  a  bucket  for  the  purpose  of  draw- 
ing the  gasoline  from  the  tank;  that  the  wire  was 
charged,  and  he  accidentally  took  hold  of  the  socket, 
whereby  he  received  an  electric  shock  which  caused 
his  death.  They  insist  that  these  facts,  when  taken 
in  connection  with  the  further  finding  that  the  evi- 
dence does  not  show  whether  or  not  the  decedent, 
and  the  janitors  working  under  him,  had  ever  used 
clean  gasoline  on  any  previous  occasion,  disclose  that 
the  accident  which  caused  the  decedent's  injuries  did 
not  arise  out  of  and  in  the  course  of  his  employment, 
and  hence  the  appellees  are  not  entitled  to  an  award. 

This  court  is  committed  to  the  doctrine  that 
4.     the  words  ''by  accident  arising  out  of  and  in 

the  course  of  the  employment,'*  as  used  in  the 
Workmen's  Compensation  Act  of  this  state.  Acts 
1915  p.  392,  §80201  et  seq.  Bums'  Supp.  1918,  should 
be  given  a  broad  and  liberal  construction  in  order 
that  the  humane  purpose  for  which  it  was  enacted 
may  be  realized.  Holland,  etc.,  Sugar  Co.  v.  Shraluka 
(1917),  64  Ind.  App.  545, 116  N.  E.  330;  United  Paper^ 
board  Co.  v.  Lewis  (1917),  65  Ind.  App.  356,  117  N. 
E.  276.  It  has  been  said  that,  in  order  for  an  accident 
to  arise  out  of  and  in  course  of  the  employment,  it 
must  result  from  a  risk  reasonably  incident  thereto ; 
that  the  words  *'out  of"  refer  to  the  cause  of  the  acci- 
dent, while  the  words  "in  the  course  of,"  to  the  time, 
place  and  circumstances  under  which  the  accident 
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takes  place;  that  the  former  words  are  descriptive 
of  the  character  or  quality  of  the  accident,  while  the 
latter  words  relate  to  the  circumstances  under  which 
an  accident  of  that  character  or  quality  takes  place. 
A  quotation  containing  this  statement,  in  substance, 
was  cited  with  approval  in  the  cdse  of  Haskell,  etc., 
Car  Co.  V.  Brown,  supra.  The  difficulty,  however, 
does  not  arise  so  much  from  a  determination  of  a 
proper  definition  of  the  clause  under  consideration, 
as  it  does  from  an  application  of  the  same  to  a  given 
state  of  facts.  In  this  connection  it  has  been  fre- 
quently said  that  each  case  must  be  determined  from 
a  consideration  of  its  own  facts  and  circumstances. 
Inland  Steel  Co.  v.  Lambert  (1917),  66  Ind.  App. 
246,  118  N.  E.  162. 

Directing  our  attention  to  the  facts  disclosed  by  the 
finding -in  the  instant  case,  it  is  obvious  that,  if  the 
decedent  had  received  his  injuries  while  pre- 
5.  paring  to  obtain  dirty  gasoline  for  use  in 
cleaning  the  floors,  in  accordance  with  the  cus- 
tom in  that  regard,  they  would  have  been  received 
by  accident  arising  out  of  and  in  the  course  of  his 
employment.  The  question  now  arises  whether  it 
must  be  held  otherwise,  because  the  finding  shows 
that  he  was  preparing  to  obtain  clean  gasoline  for 
such  purpose,  and  also  shows  that  there  was  no  evi- 
dence as  to  whether  he,  and  the  janitors  working 
under  him,  had  ever  used  clean  gasoline  on  previous 
occasions.  The  Industrial  Board  has  held  in  effect 
that  this  question  must  be  answered  in  the  negative, 
and  in  our  opinion  it  reached  the  right  conclusion. 
It  is  apparent  that  the  decedent  was  preparing  to 
procure  clean  gasoline  for  the  purpose  of  performing 
'Work  in  the  scope  of  his  employment.    True,  it  ap- 
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pears  that  he  was  deviating  from  the  usual  custom 
in  that  regard,  by  arranging  to  use  clean  instead  of 
dirty  gasoline,  but  that  is  not  sufficient  to  force  a 
conclusion  that  the  accident  resulting  in  his  death 
did  not  arise  out  of  and  in  the  course  of  his  employ- 
ment, as  it  will  be  presumed,  in  the  absence  of  a  find- 
ing to  the  contrary,  that  a  servant  may  use  some  dis- 
cretion in  the  performance  of  the  work  assigned  him. 
Indeed,  the  services  of  an  employe,  who  must  be  di- 
rected as  to  the  details  of  his  work  under  all  the  vary- 
ing  circumstances  that  may  arise,  as  a  rule,  would 
be  undesirable,  and  in  many  instances  of  little  value. 
Under  the  facts  found  in  the  instant  case  it  should 
not  be  assumed  that  the  decedent,  in  attempting  to 
procure  clean  gasoline  to  carry  on  his  work,  did  a 
wrongful  act,  or  turned  aside  from  his  employment 
so  as  to  place  himself  and  his  dependents  outside  of 
the  protection  of  the  law,  but  rather  that  he  was  exer- 
cising a  reasonable  discretion  in  the  discharge  of  his 
duties  under  the  existing  circumstances.  Elk  Grove 
Dist.  V.  Industrial  Ace.  Comm,  (1917),  34  CaL  App. 
589,  168  Pac.  392.  In  this  connection  it  should  be 
observed  that  the  Workmen  ^s  Compensation 
6.  Act  of  this  state,  supra,  does  not  limit  com- 
pensation to  cases  where  an  injury  is  received 
by  an  employe  while  he  is  performing  his  work  in  the 
usual  and  customary  manner  or  in  the  way  directed. 
It  is  a  fair  inference  that,  if  tie  legislature  had  in- 
tended to  so  limit  the  right  to  compensation,  appro- 
priate language  would  have  been  used  to  indicate 
such  fact.  We  are  therefore  justified  in  refusing  to 
give  it  such  a  narrow  construction,  and  in  holding 
that  an  employe,  who  in  an  honest  attempt  to  dis- 
charge a  duty  assigned  him,  does  an  act  incidental 
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thereto  not  specifically  directed,  or  departs  from  the 
usual  methods  of  performing  his  work,  does  not  there- 
by necessarily  deprive  himself,  or  his  dependents,  of 
a  right  to  compensation,  if  injured  while  so  engaged. 
State,  ex  rel.  v.  District  Court,  etc.  (1915),  129  Minn. 
176, 151  N.  W.  912. 

An  employe  may  be  said  to  receive  an  injury  by 
accident  arising  in  the  course  of  his  employment  with- 
in the  meaning  of  the  Workmen's  Compensa- 

7.  tion  Act  of  this  state,  supra,  when  it  occurs 
within  the  period  of  employment,  at  a  place 

where  the  employe  may  reasonably  be,  and  while  he 
is  doing  something  reasonably  connected  with  the 
discharge  of  the  duties  of  his  employment.  In  re 
Ayers  (1918),  66  Ind.  App.  458, 118  N.  E.  386;  Gran- 
ite Sand,  etc.,  Co.  v.  WUloughhy  (1919),  70  Ind.  App. 
112, 123  N.  E.  194;  Fairbank  Co.  v.  Industrial  Comm. 
(1918),  285  lU.  11, 120  N.  E.  457.  It  will  be  observed 
that  under  this  rule  it  is  not  necessary  that  an 

8.  employe,  in  order  to  receive  compensation  if 
injured,  shall  be  performing  his  duties  in  obe- 
dience to  some  direction,  or  in  accordance  with  some 
general  rule  or  custom.  It  suffices  if  he  be  doing 
something  reasonably  connected  therewith.  Under 
this  rule  and  the  facts  found,  the  procurement  of 
clean  gasoline  with  which  to  clean  the  floors,  even  if 
it  had  never  been  used  for  that  purpose  before,  was 
clearly  the  performance  of  an  act  reasonably  con- 
nected with  such  work.  This  would  be  true  even  if 
the  facts  disclosed,  as  appellants  contend  the  evidence 
shows,  that  the  decedent,  in  attempting  to  procure 
clean  gasoline  for  such  purpose,  was  disobeying  an 
order  theretofore  given  him  in  that  regard,  as  the 
fact  of  such  disobedience  would  bear  on  the  question 
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of  wilful  misconduct  rather  than  on  the  question 
under  consideration.  NcU.  Car  Coupler  Co.  v.  Marr 
(1919),  69  Ind.  App.  206, 121  N.  E.  545. 

Under  the  facts  found,  there  are  no  sufficient 
grounds  on  which  to  base  a  conclusion  that  the  dece- 
dent's  injury  and  death  were  due  to  wilful  miscon- 
duct. For  the  reasons  stated,  we  conclude  that  the 
finding  of  facts  is  sufficient  to  sustain  the  award. 

Finding  no  error  in  the  record,  the  award  is  af- 
firmed, and,  by  virtue  of  the  statute,  the  amount 
thereof  is  increased  five  per  cent. 


Lake  County  Agricultueal  Society  v.  Vebplank 

ET   AL. 
[No.  9,953.     Filed  October  16,  1919.] 

1."  Appeal.  —  Questions  Presented.  —  Ruling  on  Motion  lor  New 
Trial. — Failure  to  File  Bill  of  Exceptions  in  Time  Allowed, — 
Where  defendant's  motion  for  a  new  trial  was  overruled  and 
it  failed  to  file  its  bill  of  exceptions  in  the  time  fixed  by  the 
court,  no  available  error  is  presented  by  the  motion  for  new 
trial,    p.  188. 

2.  Appeal. — Review, — Ruling  on  Motion  to  Make  Complaint  More 
Specific, — Discretion  of  Trial  Court. — The  granting  or  refusing 
of  a  motion  to  make  the  complaint  more  specific  is  not  wholly 
within  the  discretion  of  the  trial  court,  but,  unless  it  clearly  ap- 
pears that  the  complaining  party  has  suffered  by  the  court's 
refusal  to  sustain  such  a  motion,  the  cause  will  not  be  reversed, 
p.  188. 

8.  Appeal. — Review. — Ruling  on  Motion  to  Make  Complaint  More 
Specific, — In  an  action  to  recover  for  automobile  hire,  which 
was  shown  by  bill  of  particulars  filed  with  the  complaint  to 
have  consisted  of  twenty  separate  items,  the  date  of  each  be- 
ing given,  the  denial  of  defendant's  motion  to  make  the  com- 
plaint more  specific  held  not  seriously  prejudicial  to  defendant, 
so  as  to  Justify  a  reversal,     p.  188. 

4.  Agriculture. — Incorporated  Agricultural  Societies. — Powers, — 
Contracting  for  Automolnle  Hire. — Statutes. — ^An  agricultural  so- 
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dety  organized  under  §3195  et  aeq.  Burns  1914,  §2629  R.  8. 
1881,  has  implied  power  to  contract  for  anything,  such  as  the 
hiring  -kf  automobiles,  that  will  further  the  purposes  of  the 
oi^anization.  p.  189. 
5.  Agricxtltube. — Count*'  Agricultural  Societies. — Actions  Against, 
—Defenses. — Ultra  Vires  Acts. — When  Estopped  to  Plead. — An 
incorporated  county  agricultural  society  which  has  received  the 
benefit  of  automobile  hire  for  which  it  has  contracted,  cannot 
be  permitted  to  set  up  the  defense,  In  an  action  for  such  ser- 
Tices,  that  it  liad  no  power  to  make  the  contract,    p.  189. 

From  Lake  Superior  Court ;  Charles  E.  Greenwald, 
Judge. 

Action  by  George  Verplank  and  others  against  the 
Lake  County  Agricultural  Society.  From  a  judgment 
for  plaintiffs,  the  defendant  appeals.     Affirmed. 

Newton  A.  Hemhroff,  for  appellant. 
Harris  &  Ressler,  for  appellees. 

Nichols,  P.  J. — This  action  was  commenced  by  the 
appellees,  against  appellant,  in  the  Lake  Superior 
Court  at  Hammond,  and  afterwards  transferred  to 
the  Lake  Superior  Court  at  Crown  Point.  The  com- 
plaint is  in  one  paragraph,  and  avers  in  substance 
that  the  appellant  is  indebted  to  the  appellees  in  the 
sum  of  $380.50,  for  automobile  hire,  or  livery,  fur- 
nished at  the  special  instance  and  request  of  the 
appellant,  a  bill  of  particulars  of  which  is  filed  and 
made  a  part  of  the  complaint,  and  consists  of  twenty 
items  of  charges  for  auto  hire,  or  livery,  extending 
from  August  15, 1915,  to  September  6, 1915,  inclusive, 
the  separate  items  of  daily  charges  totaling  $380.50. 
It  contains  the  usual  allegations  of  past  due,  unpaid, 
demand  for  payment,  and  refusal  and  failure  to  pay. 

A  motion  was  filed  to  require  appellees  to  make  the 
complaint  more  specific,  which  was  overruled.  Ap- 
pellant then  filed  its  demurrer  to  the  complaint,  for 
want  of  facts  to  constitute  a  cause  of  action,  with 
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memoranda  to  the  effect  that :  The  complaint  shows 
on  its  face  that  the  appellant  is  an  agricultural  so- 
ciety, with  only  such  powers  as  are  given  it  by  §§3195, 
3196  Burns  1914,  §§2629,  2630  R.  S.  1881;  that  the 
appellant  had  no  power  to  enter  into  any  contract,  or 
to. accept  or  request  any  services,  such  as  are  sued 
upon ;  and  the  suit  is  brought  for  services  rendered 
to  a  corporation,  which  said  corporation  is  deprived 
by  law  of  the  right  to  contract  for,  solicit,  accept,  or 
receive. 

The  demurrer  was  overruled,  after  which  the  ap- 
pellant answered  in  general  denial ;  the  case  was  tried 
by  the  court,  without  a  jury,  and  a  judgment 

1.  was  rendered  in  favor  of  appellees.     There 
was  a  motion  for  a  new  trial,  which  was  over- 
ruled, but,  as  the  appellant  failed  to  file  his  bill  of 
exceptions  in  the  time  fixed  by  the  court,  no  available 
error  is  presented  by  the  motion  for  a  new  trial. 

The  only  alleged  errors  properly  assigned  are  the 

ruling  of  the  court  on  the  appellant  *s  motion  to  make 

the  complaint  more  specific,  and  the  ruling  of 

2.  the  court  on  the  appellant  *s  demurrer  to  the 
complaint.  The  granting  or  refusing  of  a  mo- 
tion to  make  the  pleading  more  specific  is  not  wholly 
within  the  discretion  of  the  trial  court,  but,  unless 
it  clearly  appears  that  the  complaining  party  has 
suffered  by  the  court  ^s  refusal  to  sustain  such  a  mo- 
tion, the  cause  wiU  not  be  reversed  because  of  the 
Courtis  ruling.  Cincinnati,  etc.,  Railroad  v.  Miller 
(1905),  36  Ind.  App.  26,  72  N.  E.  827,  73  N.  E.  1001; 
Leimgruher  v.  Leimgruher  (1909),  172  Ind.  370,  86 
N.  E.  73, 88  N.  E.  593.    In  the  bill  of  particulars  there 

are  twenty  items  of  charges,  e^ch  for  automo- 

3.  bile  livery,  daily  rendered  from  August  15, 
1915,  to  September  6, 1915.  The  nature  of  these 
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services,  if  performed,  and  the  time  occupied  in  such 
performance,  must  have  been  peculiarly  within  the 
knowledge  of  the  appellant,  as  well  as  the  appellees, 
and,  while  the  court  might,  without  error,  have  sus- 
tained the  motion  to  make  the  items  more  definite 
as  to  the  nature  of  the  traffic  and  time  occupied  in 
its  performance,  we  do  not  see  how  the  appellant 
could  have  been  seriously  injured  by  the  court's  rul- 
ing, so  as  to  justify  a  reversal  by  reason  thereof. 
Huntington  Fuel  Co.  v.  Mcllvaine  (1908),  41  Ind. 
App.  328,  82  N.  E.  1001 ;  Kelsay  v.  Chicago,  etc.,  Rail- 
road  (1908),  41  Ind.  App.  128,  81  N.  E.  522. 

We  see  nothing  in  the  complaint  that  shows  that 

the  appellant  was  incorporated  under  §§3195,  3196, 

supra,  and  §3211  Burns  1914,  Acts  1889  p.  273; 

4.  but,  if  it  was,  there  is  no  reason  why  it  could 
not  have  contracted  for  such  services  as  are 
the  basis  of  this  action.     A  corporation  has 

5.  implied  power  to  contract  for  anything  that 
will  further  the  purpose  of  its  organization. 

Barnett,  Admr.,  v.  Franklin  College  (1893),  10  Ind. 
App.  103,  37  N.  E.  427;  Wright  v.  Hughes  (1889),  119 
Ind.  324,  21  N.  E.  907,  12  Am.  St.  412.  Further,  if 
the  contract  for  the  services  rendered  was  in  excess 
of  appellant's  granted  power,  it  appears  on  the  face 
of  the  complaint  that  the  appellants  received  the  bene- 
fits of  the  services  contracted  for,  and  it  must  not 
now  be  permitted  to  set  up  and  maintain  a  defense 
that  it  had  no  power  to  make  the  contract.  10  Cyc 
1156. 

The  demurrer  was  properly  overruled.    The  judg- 
ment is  affirmed. 
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McCoOL  £T  AL.  V.  MiGKLER  ET  AL. 

[No.  9,963.    Filed  October  16,  1910.] 

Appeal. — Conflicting  Evidence, — The  court  on  appeal  will  not  weigh 
conflicting  evidence. 

From  Orange  Circuit  Court;  WUliam  H.  Paynter, 
Judge. 

Action  between  William  E.  McCool  and  others  and 
Sylvester  Mickler  and  another.  From  the  judgment 
rendered,  McCool  and  others  appeal.    Affirmed. 

Albert  W.  Funkhouser,  Arthur  F.  Funkhouser, 
Robert  D.  Market,  Albert  C.  Funkhouser  and  Samuel 
R.  Lambdin,  for  appellants. 

Bayless  Harvey,  Arthur  E.  McCart  and  Harry  A. 
Carnes,  for  appellees. 

Nichols,  P.  J. — The  only  error  assigned  in  this 
court  is  that  the  trial  court  erred  in  overruling  appel- 
lants'  motion  for  a  new  trial,  in  which  motion  it  is 
specified  that  each  of  the  special  findings  of  fact,  num- 
bered from  1  to  21  inclusive,  is  not  sustained  by  suf- 
ficient evidence. 

Notwithstanding  the  rule,  so  well  established  that 
we  do  not  need  to  cite  authorities,  that  the  Appellate 
Court  will  not  weigh  the  evidence,  when  a  substan- 
tial conflict  exists,  we  have  in  this  case  carefully  ex- 
amined the  evidence  contained  in  the  briefs  of  the 
parties,  and  we  find  it  ample  to  sustain  the  finding 
of  the  court.  Nothing  can  be  gained  by  making  fur- 
ther statement  of  the  case.   The  judgment  is  affirmed. 
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StUEGBON    V.    LOPSHIRB. 

[No.  9,960.    FUed  October  16,  1919.] 

Appeal. — Briefs. — Questions  Presented, — Where  the  overruling  of 
the  motion  for  a  new  trial  was  the  only  error  assigned  that 
appellant  undertakes  to  present,  discussing  thereunder  alleged 
errors  in  admitting  certain  evidence,  but  neither  the  motion  nor 
the  substance  thereof  is  set  out  in  his  brief,  and  it  does  not 
appear  from  the  brief  that  any  bill  of  exceptions  containing 
the  evidence  was  ever  filed  and  made  part  of  this  record,  no  ques- 
tion is  presented  for  review  on  appeal. 

Prom  Allen  Circuit  Court ;  J.  W.  Eggeman,  Judge. 

Action  by  Lucretia  Lopshire  against  James  B. 
Sturgeon.  From  a  judgment  for  plaintiff,  the  de- 
fendant appeals.  Affirmed. 

8,  M.  Hench  and  E.  V.  Harris,  for  appellant. 
John  H.  Aiken,  for  appellee. 

Nichols,  P.  J. — This  action  was  in  the  Allen  Circuit 
Court  for  damages  suffered  by  the  appellee,  resulting 
from  the  alleged  negligence  of  the  appellant  in  per- 
mitting a  blind  horse  of  vicious  disposition  to  stand 
unattended  and  unhitched  upon  the  public  streets  of 
Ft.  Wayne,  Indiana.  The  horse  became  frightened 
and  ran  away,  and,  on  account  of  being  blind,  ran  into 
appellee's  place  of  business,  demolishing  the  front  of 
her  store  and  a  large  amount  of  personal  property 
therein.  The  cause  was  put  at  issue  by  a  general 
denial,  and  submitted  to  a  jury  for  trial,  which  re- 
turned a  verdict  for  appellee  in  the  sum  of  $250. 

Appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  this  ruling  of  the  court  is  the  only 
error  assigned  that  appellant  undertakes  to  present, 
(fiscQSsing  errors  in  admitting  certain  evidence. 
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The  motion  for  a  new  trial,  or  the  substance  there- 
of, is  not  set  out  in  appellant's  brief.  It  does  not 
appear  by  appellant's  brief  that  any  bill  of  excep- 
tions containing  the  evidence  was  ever  filed  and  made 
a  part  of  the  record.  In  such  condition  of  the  rec- 
ord, as  shown  by  the  brief,  no  question  is  presented 
for  our  consideration.  Burck  v.  Davis  (1905),  35  Ind. 
App.  648,  73  N.  E.  192 ;  Talhott  v.  Town  of  Newcastle 
(1907),  169  Ind.  172,  81  N.  E.  724;  Kilmer  v.  Money- 
weight  Scale  Co.  (1905),  36  Ind.  App.  568,  76  N.  E. 
211]Meharry  v.  Simmons  (1857),  9  Ind.  177. 

The  judgment  is  affirmed. 


Stibfel  et  al.  v.  Withbrspoon. 

.    [No.  10,058.    Filed  October  6,  1919.] 

1.  Sales. — Sale  of  Cattle. — Breach  of  Warranty, — Measure  of 
Damages, — ^Where  a  seller  of  cattle  warranted  them  to  be  sound 
and  free  from  disease  and  the  animals  developed  illness  after 
the  buyer  had  placed  them  with  his  own  herd,  the  measure  of 
damages  in  a  suit  for  a  breach  of  warranty,  where  the  seller 
had  reason  to  know  that  the  purchaser  intended  to  mingle 
them  with  other  cattle  owned  by  him,  is  the  difference  between 
the  value  of  the  diseased  cattle  and  what  the  value  would  have 
been  at  the  time  of  sale  had  they  been  as  warranted,  together 
with  the  loss  suffered  by  the  purchaser  from  the  infection  of 
other  cattle,  and  other  reasonable  exi)enses  incurred  in  caring 
for  and  doctoring  such  cattle,    p.  197. 

2.  Sales. — Sale  of  Cattle. — Breach  of  Warrantv. — Action, — Neoes- 
9itu  of  Alleging  Special  Damages. — Where  a  seller  warranted  cattle 
to  be  free  from  disease,  and  after  sale  they  developed  an  infec- 
tion which  was  communicated  to  the  buyer's  herd  with  which 
they  were  mingled,  the  complaint  in  an  action  by  the  buyer  for 
breach  of  the  warranty  need  not  particularly  aver  general  dam- 
ages, but  special  damages,  such  as  those  occasioned  by  communi- 
cation of  the  disease  to  the  buyer's  herd,  must  be  specially 
pleaded,    p.  198. 
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From  Knox  Circuit  Court ;  Sherman  G.  Davenport, 
Special  Judge. 

Action  by  James  P.  Witherspoon  against  Willis 
G.  Stiefel  and  another.  From  a  judgment  for  plain- 
tiff, the  defendants  appeal.    Affirmed. 

Thomas  M.  McDonald,  Morton  C.  Embree  and  Lu- 
cius C.  Embree,  for  appellants. 

LeRoy  M.  Wade,  Arnold  J.  Padgett  and  Sanford 
Trippet,  for  appellee. 

MgMahan,  J. — This  is  an  action  instituted  by  the 
appellee  against  appellants  to  recover  damages  al- 
leged to  have  been  suffered  by  reason  of  a  breach  of 
warranty  in  the  sale  of  certain  cattle  alleged  to  have 
been  diseased.  The  cause  was  tried  by  the  court. 
There  was  a  special  finding  of  facts  and  conclusions 
of  law. 

The  facts  as  found  are  in  substance  that  on  and 
prior  to  October  14,  1915,  appellants  were  partners 
engaged  in  buying  and  selling  stock;  that  on  said 
date  they  sold  seven  head  of  yearling  steers  to  ap- 
pellee, and  warranted  them  to  be  sound  and  free 
from  all  diseases  except  slight  colds  due  to  shipment. 
Appellee  relied  on  said  warranty  and  paid  appel- 
lants $266.47  for  the  steers,  which  were  of  equal  size 
and  value,  and,  if  they  had  been  sound  as  warranted, 
would  have  been  worth  said  sum. 

On  October  21,  1915,  the  appellants  sold  appellee 
nine  yearling  heifers,  and  warranted  them  to  be 
sonnd  and  free  from  disease  except  a  slight  cold  due 
to  shipping ;  that  appellee  relied  upon  said  warranty 
and  purchased  said  heifers,  paying  therefor  $272.22, 
the  heifers  being  of  equal  size  and  value,  and,  if  they 
had  been  sound  and  free  from  disease  as  warranted, 
would  have  been  worth  $272.22.    At  the  time  appellee 

VOL.  71—13. 
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purchased  said  steers  and  heifers,  he  owned  a  farm 
and  herd  of  twenty  head  of  good  marketable  cattle, 
which  were  all  healthy  and  free  from  disease,  and 
then  worth  $650;  that  the  appellee,  believing  said 
steers  and  heifers  were  free  from  contagious  and  in- 
fectious disease,  turned  said  steers  and  heifers  into 
the  pasture  with  his  twenty  head  of  healthy  cattle, 
where  the  same  intermingled  and  were  fed  together. 
At  the  time  when  appellants  sold  said  cattle  to  ap- 
pellee, some  of  the  steers  and  some  of  the  heifers 
were  affected  with  a  contagious  disease  known  as 
** hemorrhagic  septicemia/'  On  October  25, 1915,  one 
of  the  heifers  died,  on  appellee's  farm,  of  said  dis- 
ease. Appellants  paid  appellee  $30.20  on  account  of 
the  loss  of  said  heifer.  On  October  28  another  one  of 
the  heifers  died  of  said  disease;  that  if  said  heifer 
had  been  sound  and  healthy  as  warranted,  it  would 
have  been  worth  $30.24.  One  of  the  steers  died  of 
said  disease  October  20.  If  it  had  been  sound  and 
healthy  as  warranted,  it  would  have  been  worth 
$38.07.  One  of  the  heifers  died  July  9,  1916,  the 
cause  of  her  death  not  being  shown  by  the  evidence ; 
that  each  of  said  cattle  so  purchased  from  appellants 
by  appellee  either  had  said  disease  at  the  time  of  the 
purchase,  or  contracted  said  disease  from  contact 
with  the  other  cattle  so  purchased;  that  the  said 
steers  which  did  not  die,  having  become  infected  with 
said  disease,  were  at  the  time  of  said  purchase  worth 
only  $114.21;  that  appellee  paid  appellants  $228.42 
for  said  steers  which  did  not  die;  that  said  heifers 
so  purchased  from  appellants,  and  which  did  not  die 
of  said  disease,  were  at  the  time  of  the  purchase,  on 
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aocotmt  of  being  affected  with  said  disease,  worth 
only  $105.84 ;  that  appellee  paid  appellants  $211.68  for 
said  heifers  which  did  not  die;  that,  because  of  the 
mingling  of  said  purchased  cattle  so  affected  with 
said  contagious  disease  with  appellee 's  herd  then  on 
his  farm,  the  entire  herd  became  infected  with  said 
disease;  that  appellee,  in  an  effort  to  cure  said  dis- 
ease, employed  a  veterinary  surgeon  to  treat  said 
cattle,  and  spent  extra  time  and  labor  both  by  himself 
and  hired  help  in  looking  after  and  caring  for  said 
cattle;  that,  by  reason  of  plaintiff's  herd  of  twenty 
cattle  having  contracted  said  disease,  they  depre- 
ciated in  value  from  the  sum  of  $650  to  $325,  said  sum 
being  their  respective  values  before  and  after  being 
infected  with  said  disease. 

By  the  sixth  conclusion  of  law  the  court  stated  that 
the  appellee  was  entitled  to  recover  from  appellants 
$613.36  as  damages  arising  from  and  growing  out  of 
said  breaches  of  warranty.  The  seventh  conclusion 
is  to  the  same  effect.  The  other  conclusions  of  law 
are  nothing  more  than  conclusions  of  fact,  and  were 
fully  stated  and  covered  by  the  special  finding  of 
facts,  and  require  no  further  consideration. 

The  errors  assigned  are:  (1)  That  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action;  (2)  that  the  court  erred  in  each  of  its  con- 
clusions of  law;  and  (3)  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial.  The  only  errors 
assigned  that  require  any  consideration  are  those 
challenging  the  correctness  of  the  conclusions  of  law, 
and  the  action  of  the  court  in  overruling  the  motion 
for  a  new  trial.  The  gist  of  appellant's  contentions 
is  that  the  damages  assessed  and  fixed  by  the  court 
are  not  such  as  the  law  authorizes  in  cases  of  this 
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kind.  Appellants  claim  that  the  measure  of  damages 
in  cases  of  this  kind  is  the  difference  between  the 
value  of  the  cattle  in  their  diseased  condition  and 
their  value  if  they  had  been  as  warranted;  that  the 
complaint  does  not  allege  facts,  and  that  no  facts  are 
found  authorizing  the  conclusion  that  damages  should 
be  allowed  on  account  of  the  steers  and  heifers  that 
were  not  sick  at  the  time  of  the  purchase,  or  for  dam- 
ages to  appellee's  herd  of  twenty  cattle. 

Appellants  argue  that  the  probability  of  the  herd 
of  twenty  cattle  being  infected  was  not  referred  to  in 
the  sale  of  the  steers  and  heifers,  that  the  damage  to 
the  herd  was  not  such  as  naturally  arises  in  the  usual 
course  of  things,  and  that  the  possibility  of  infecting 
the  herd  was  not  referred  to  in  connection  with  the 
sale,  and  warranty. 

The  gist  of  the  first  paragraph  of  the  complaint  is 
that  the  appellant  sold  appellee  the  seven  steers,  and 
warranted  them  to  be  sound  and  free  from  disease ; 
that  appellee,  relying  upon  said  warranty,  purchased 
them;  that  said  steers,  when  purchased  by  appellee, 
were  not  sound  and  free  from  disease,  but  were  un- 
sound and  sick  with  a  contagious  disease  from  which 
one  of  them  died  two  weeks  later ;  that  the  remainder 
were,  by  reason  of  the  diseased  condition,  worthless ; 
that  appellee  at  the  time  of  said  purchase  was  the 
owner  of  a  herd  of  cattle  which  were  sound  in  health 
and  free  from  disease,  and  which  he  was  pasturing 
on  his  farm,  which  appellants  then  knew;  that  ap- 
pellee informed  appellants  at  the  time  of  said  pur- 
chase that  he  expected  and  intended  to  turn  said 
steers  in  with  said  other  cattle,  and  that  he  had  no 
other  suitable  place  for  them,  all  of  which  was  known 
to  appellants  when  they  sold  the  steers  to  appellee; 


MAY  TERM,  1919.  197 


Stiefel  17.  Witherapoon— 71  Ind.  App.  192. 


that  appellee,  not  knowing  that  the  steers  were  in- 
fected with  a  contagious  disease,  and  relying  upon  the 
representations  and  warranty  of  appellants,  inter- 
mingled the  steers  with  his  herd  of  well  cattle,  and 
that  the  said  herd  contracted  said  disease  from  con- 
tact and  association  with  said  sick  steers,  and  by  rea- 
son thereof  became  seriously  sick,  diseased  and  value- 
less. The  second  paragraph  is  the  same  as  the  first, 
except  that  it  alleges  a  sale  by  appellants  to  appellee 
a  few  days  later  of  seven  head  of  yearling  heifers. 
A  supplemental  complaint  was  afterwards  filed  alleg- 
ing that,  by  reason  of  the  sick  and  diseased  condition 
of  said  steers  and  heifers,  two  of  said  heifers  bought 
of  appellants  sickened  and  died;  that  another  one 
had  aborted  and  lost  her  calf;  that  several  of  the 
cows  in  his  original  herd  lost  their  calves ;  and  that 
said  remaining  steers  and  heifers  and  his  original 
herd  of  said  cattle  were  and  still  remained  sick  with 
said  disease  and  valueless. 

Appellants '  contentions  are  inainly  based  upon  the 

idea  that  the  measure  of  damages  in  a  case  of  this 

kind  is  the  difference  between  the  amount  paid 

1.  for  the  cattle,  and  what  their  value  would  have 
been,  if  they  had  been  in  the  condition  as  war- 
ranted. We  cannot  agree  with  appellant  in  this  con- 
tention. The  measure  of  damages  in  a  suit  for  a 
breach  of  warranty  in  the  sale  of  cattle  infected  with 
a  contagious  disease,  where  the  seller  has  reason  to 
know  the  purchaser  intends  to  mingle  them  with  other 
cattle  owned  by  him,  is  the  difference  between  the 
value  of  the  diseased  cattle,  and  what  the  value  would 
have  been  at  the  time  of  sale,  had  they  been  as 
warranted,  together  with  the  loss  suffered  by  the 
purchaser  from  the  infection  of  other  cattle,  and 
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reasonable  expenses  incurred  in  caring  for  and  doc- 
toring such  cattle.  Rose  v.  Wallace  (1858),  11  Ind. 
112;  Mitchell  v.  Pinckney  (1905),  127  Iowa  696,  104 
N.  W.  286;  Joy  v.  Bitzer  (1889),  77  Iowa  73,  41  N.  W. 
575,  3  L.  R.  A.  184;  Snowden  v.  Waterman  &  Co. 
(1898),  105  Ga.  384,  31  S.  E.  110;  Cummins  v.  Ennis 
(1903),  4  Pennewill  (DeL)  424,  56  AtL  377;  Bradley 
V.  Rea  (1867),  14  Allen  (Mass.)  20;  Marsh  v.  Webber 
(1871),  16  Minn.  418  (Gil.  375). 

In  actions  of  this  character,  general  damages  need 

not  be  particularly  alleged  in  the  complaint,  except 

as  they  arise  from  the  statement  of  the  defect 

2.  or  disease  which  must  necessarily  be  stated  in 
order  to  allege  breach  of  warranty.  Damages 
occasioned  by  the  communication  of  the  disease  to 
other  cattle  of  appellee  are  of  the  character  known  as 
special  damages,  and  cannot  be  recovered  unless  spe- 
cially pleaded.  The  Supreme  Court  of  Vermont  in 
Packard  y.' Slack  (1859),  32  Vt.  9,  in  speaking  of  a 
breach  of  warranty  in  the  sale  of  sheep,  said:  **It 
was  not  necessary  for  the  plaintiff  to  allege  or  to 
prove  that  the  defendant  knew  he  intended  to  mingle 
the  sheep  purchased  with  others  who  might  thereby 
contract  the  contagious  disease  with  which  these  were 
affected.  The  rule  as  to  what  damages  can  be  recov- 
ered is  laid  down  to  be  the  natural  and  proximate 
consequence  of  the  act  complained  of.  *  *  *  The 
placing  of  these  sheep  with  others  was  one  of  those 
natural  and  ordinary  acts  and  modes  of  using  such 
animals,  that  the  defendant  might  reasonably  expect 
it  would  or  might  be  done,  and  that  as  he  knew  they 
had  a  contagious  disease,  they  would  thereby  com- 
municate it.    He  was  therefore  liable  for  such  con- 
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sequence  or  damage,  though  not  expressly  informed 
that  such  use  was  intended  by  the  plaintiff." 

In  Joy  V.  Bitzer,  supra,  it  was  said:  **  *If  animals 
sold  are  warranted  sound,  and  are  not  so,  but  have 
an  infectious  or  contagious  disease,  which  they  com- 
municate to  others,  where  the  parties  contemplate 
their  being  placed  with  other  stock,  the  loss,  not  only 
in  respect  to  the  animals  purchased,  but  to  others  to 
which  the  warranted  animals  communicate  the  dis- 
ease, may  be  recovered,  as  well  as  the  expense  of  tak- 
ing care  of,  and  doctoring  them/  '' 

We  have  examined  all  of  the  evidence  introduced, 
and  are  satisfied  that  the  decision  of  the  court  is 
amply  sustained  by  the  evidence.  We  find  no  revers- 
ible error  in  the  record    Judgment  affirmed. 


I '  ^  I  .■ '    -  J 


Meekeb  Hotel  Company  v.  Forgan  et  al. 

[No.  9,967.    Filed  October  16,  1919.] 

1.  Appeal. — Review, — Harmless  Error. — Replevin, — Failure  to  Find 
Value  of  Property, — In  an  action  in  replevin,  where  the  Jury 
found  that  defendant  was  not  entitled  to  the  property  in  contro- 
versy, the  jury's  failure  to  find  the  value  of  the  property  was 
harmless  to  defendant,  and  it  cannot  complain,    p.  201. 

2.  EviDKNCK. — Expert  Testimony, — Removing  Wiring  from  BuH^ 
ing  WitlMUt  Injury. — In  an  action  in  replevin  to  recover  certain 
telephone  wires,  cable  terminals,  etc.,  installed  In  a  hotel  build- 
ing, testimony  of  an  expert  that  such  equipment  could  be  re- 
moved without  great  Injury  to  the  building,  was  proper,    p.  201. 

3.  Refuevin. — Jury  Questions, — Sufficiency  of  Demand. — ^In  an  ac- 
tion in  replevin  to  recover  wiring,  cable  terminals,  and  other 
telephone  equipment  Installed  in  a  hotel  building,  question 
whether  plaintiffs  made  sufficient  demand  for  equipment  in  con* 
troversy  held  for  the  jury.    p.  202. 
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From  Marion  Superior  Court  (103,249);  W.  W. 
Thornton,  Judge. 

Action  by  David  R.  Forgan  and  others  against  the 
Meeker  Hotel  Company.  From  a  judgment  for  plain- 
tiffs, the  defendant  appeals.    Affirmed. 

.    Thomas  D.  McGee,  for  appellant. 

Samuel  0.  Pickens,  Charles  W.  Moores,  R.  F.  Da- 
vidson, Owen  Pickens, 'Horace  H.  Martin  and  M.  P. 
Turner,  for  appellees. 

Nichols,  P.  J. — ^This  was  a  suit  brought  in  re- 
plevin by  appellees  against  appellant  to  recover  cer- 
tain telephone  wires,  cables,  equipment,  etc.,  which 
articles  and  equipment  are  located  in  the  Oneida 
Hotel  Building,  in  the  city  of  Indianapolis,  Indiana, 
said  hotel  being  at  the  time  operated  by  appellant 
under  a  lease.  The  complaint,  in  one  paragraph, 
was  in  the  usual  form,  alleging  ownership  and  the 
right  of  immediate  possession  in  the  appellees  and 
wrongful  detention  by  appellant.  To  this  complaint 
there  was  an  answer  in  general  denial,  and  a  second 
paragraph  averring  that  the  articles  in  question  were 
and  had  become  fixtures  by  being  attached  to  the 
realty.  To  this  paragraph  there  was  reply  in  denial. 
The  case  was  submitted  to  a  jury  for  trial,  which 
returned  a  verdict  for  appellees  as  follows:  **We 
the  jury  find  for  the  plaintiffs  and  that  they  are  en- 
titled to  possession  of  the  personal  property  in  con- 
troversy;  that  the  same  is  unlawfully  detained  by 

the  defendant ;  that  the  same  is  of  the  value  of  $ 

and  we  assess  the  plaintiffs*  damages  for  the  deten- 
tion of  said  property  at  the  sum  of  $5.00. ' ' 

Appellant  filed  a  motion  for  a  venire  de  novo,  which 
was  overruled,  after  which  it  filed  a  motion  for  a 
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new  trial,  which  was  overruled.  These  rulings  of 
the  court  are  assigned  as  errors. 

Appellant  contends  that  it  was  reversible  error 

for  the  court  to  overrule  appellant's  motion  for  a 

venire  de  novo,  for  the  reason  that  the  jury 

1.  failed  to  assess  the  value  of  the  property.  But, 
by  the  terms  of  the  verdict,  the  appellant  was 

not  entitled  to  the  property  in  controversy,  nor  to  the 
value  thereof,  and  therefore  it  is  not  harmed  by  the 
jury's  failure  to  find  the  value  thereof,  and  cannot 
be  heard  to  complain.  Chissom  v.  Lamcool  (1857),  9 
Ind.  530. 

It  appears  by  the  evidence  that  in  the  year  1910 

the  two  buildings  now  being  operated  by  appellant 

for  hotel  purposes  were  so  used  by  a  tenant 

2.  named  Johnson.  When  said  Johnson  took 
possession,  the  Central  Union  Telephone  Com- 
pany wired  and  equipped  said  building  with  the  equip- 
ment now  in  controversy.  Later  the  hotel  business 
passed  by  successive  transfers  to  appellant,  the  equip- 
ment aforesaid  remaining  in  the  building,  and  being 
used  by  said  telephone  company  in  supplying  tele- 
phone service  to  the  successive  transferees,  including 
the  appellant,  until  appellant  discontinued  service 
with  said  telephone  company.  The  next  day  there- 
after, appellees  sent  their  servants  in  charge  of  one 
Harry  F.  Bacon,  who  was  at  the  time  superintendent 
of  equipment,  for  the  purpose^  of  removing  said 
equipment,  and  Bacon  informed  one  Thomas  Meeker, 
who  was  at  the  time  manager  of  appellant's  business 
and  as  such  authorized  to  operate  and  maintain  the 
same,  that  appellees  wanted  to  take  equipment  out, 
and  said  manager  then  told  Bacon  that  he  could  not, 
stating  that  he  had  no  right  to  do  so.    Said  manager 
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then  knew  that  said  employes  of  the  telephone  com- 
pany had  authority  to  remove  said  equipment.  Said 
Bacon  reported  the  refusal  to  appellees,  and  the  next 
day  thereafter  this  suit  was  begun.  There  is  no  con- 
troversy as  to  part  of  the  equipment,  it  being  con- 
ceded that  appellees  have  a  right  thereto,  but  there 
is  controversy  as  to  certain  lead-covered  telephone 
cable,  cable  terminals,  one  house  cable  box,  and 
twenty-two  terminal  strips.  Appellant  contended 
that  these  articles  were  so  attached  to  the  building, 
running  through  the  floors,  walls,  ceilings  and  other 
parts  of  the  building  that  they  could  not  be  removed 
without  great  injury,  but  witness  Bacon,  testifying  as 
an  expert,  stated  that  the  said  equipment  could  be 
removed  without  injury  to  the  building.  Appellant 
objected  to  this  testimony,  but  it  was  proper  evidence. 
17  Cyc  216. 

Appellant  contends  that  there  was  no  sufficient 
demand,  but  the  foregoing  statement  of  facts  con- 
tains enough  to  justify  submitting  this  ques- 

3.  tion  to  the  jury,  and  the  jury  has  found  by  its 
verdict  that  the  demand  was  sufficient. 

Appellant  complains  of  certain  instructions  given 
by  the  court,  and  of  the  refusal  of  the  court  to  give 
certain  instructions  by  it  tendered.  We  have  care- 
fully examined  all  the  instructions  given,  as  well  as 
all  that  were  tendered,  and  conclude  that  the  instruc- 
tions given  fairly  and  fully  inform  the  jury  as  to  the 
law  of  the  case,  and  that  there  was  no  reversible  error 
in  refusing  to  give  the  instructions  tendered  by  ap- 
pellant. The  evidence  sustains  the  verdict.  The  judg- 
ment is  affirmed. 
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F.  AND  B.  LivEBY  CoMPAinr  V.  Indianapolis  Tbaotion 

AND  Terminal  Company. 

[No.  10,004.    FUed  October  16,  1919.] 

Tbial.  —  Verdict,  —  Setting  Aside.  —  NonUnal  Damages. — Improper 
Compromise. — Reversal. — In  an  action  to  recover  damages  to  an 
automobile  hearse  resulting  from  a  collision  with  a  street  car, 
where  the  undisputed  evidence  showed  that  the  cost  of  repairs 
was  $146.11,  and  that  plaintiff  paid  $35  for  a  new  tire  to  replace 
one  destroyed  in  the  accident,  and  that  the  value  of  the  hearse, 
after  being  repaired,  was  worth  less  than  before  the  collision, 
a  veMict  in  the  sum  of  one  dollar,  held,  excluding  every  other 
possible  influence,  to  be  in  itself  conclusive  proof  that  it  was 
agreed  upon  as  a  result  of  an  improper  compromise,  and  the 
Judgment  will  be  reversed. 

From  Marion  Superior  Court  (104,686) ;  John  J. 
Rochford,  Judge. 

Action  by  the  F.  and  B.  Livery  Company  against 
the  Indianapolis  Traction  and  Terminal  Company. 
From  the  judgment  rendered,  plaintiff  appeals.  Re- 
versed. 

A.  M.  Bristor  and  A.  F.  Buchanan,  for  appellant. 
D.  E.  Watson,  for  appellee. 

The  appellant  instituted  this  action  against  the 
appellee  to  recover  damages.  Appellant's  agent  was 
driving  its  hearse  westward  in  Jackson  street  in  the 
city  of  Indianapolis,  and  while  crossing  the  street  car 
tracks  in  Illinois  street  one  of  appellee's  cars  ran 
against  the  hearse.  As  a  result  of  the  collision,  the 
hearse  was  injured  in  the  following  particulars :  One 
tire  was  ruined,  the  right  front  wheel  was  broken 
off,  the  front  axle  was  bent,  some  spokes  of  a  front 
wheel  were  broken,  the  fenders  and  a  running  board 
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were  *' smashed, * '  the  steering  aims  were  broken. or 
bent,  both  front  lamps  were  broken,  the  radiator  was 
damaged,  the  enamel  and  paint  on  the  body  was 
cracked  and  scratched,  and  the  steel  beams  of  the 
body  were  bent.  There  were  other  items  of  injury 
which  we  need  not  enumerate. 

As  to  the  measure  of  damages  the  jurors  were  in- 
structed :  "If  you  find  for  the  plaintiff,  in  computing 
its  damages,  if  any,  you  will  take  into  consideration 
the  difference  in  the  value  of  the  property  before  and 
after  the  accident.  *  *  *  If  you  find  that  the 
property  was  injured  as  alleged  and  that  it  was  sub- 
sequently repaired,  and  if  you  further  find  that  the 
making  of  the  repairs  substantially  restored  the  prop- 
erty to  its  former  condition,  then  the  cost  of  the  re- 
pairs is  a  proper  item  for  you  to  consider  in  estimat- 
ing the  damages.  If  you  find  that  the  repairs  were 
made  but  did  not  substantially  restore  the  property 
to  its  former  condition,  then  the  measure  of  damages 
is  the  cost  of  the  repairs  plus  such  dimunition  in  value 
of  the  injured  property  as  was  occasioned  by  the  ac- 
cident:   •    •     •»» 

The  undisputed  evidence  is  that  the  hearse  was  re- 
paired by  a  reputable  concern  at  the  reasonable  cost 
of  $146.11;  that  in  addition  thereto  appellant  paid 
$35  for  a  new  tire  to  replace  the  one  destroyed ;  and 
that  the  value  of  the  hearse,  after  bei^ig  repaired,  is 
less  than  before  the  accident. 

Verdict  and  judgment  for  appellant  in  the  sum  of 
one  dollar. 

Dausman,  J.  (After  making  the  foregoing  state- 
ment).— 

Appellant's  motion  for  a  new  trial  should  have 
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been  sustained  for  the  reasons  stated  in  Paxson  v. 
Dean  (1903),  31  Ind.  App.  46,  67  N.  E.  112. 

Counsel  for  appellee  say :  *  *  The  mere  fact  that  the 
jury  found  for  the  plaintiff  and  assessed  his  damages 
at  one  dollar  is  conclusive  that  the  majority  of  the 
jury  were  in  favor  of  finding  for  the  defendant,  and 
simply  found  a  nominal  sum  to  satisfy  some  member 
of  the  jury  who  seemed  to  desire  that  a  verdict  should 
in  all  events  be  given  against  the  appellee  for  some 
amount. '' 

That  the  verdict  is  the  result  of  a  compromise  of 
some  sort  is  a  legitimate  inference.  But  that  serves 
only  to  aggravate  the  wrong.  Jurors  are  sworn  to 
render  a  true  verdict  according  to  the  law  and  the 
evidence.  They  should  consecrate  themselves  to  the 
fulfilment  of  that  oath.  They  must  not  be  permitted 
to  trifle  with  the  rights  of  citizens  whose  controver- 
sies are  submitted  to  them  for  decision.  When  a  juror 
deliberately  sacrifices  his  convictions,  he  violates  his 
oath  and  inflicts  a  serious  wrong,  not  only  upon  the 
litigants,  but  also  upon  the  state. 

Jfi  Goodsell  V.  Seeley  (1881),  46  Mich.  623, 10  N.  W. 
44,  41  Am.  Eep.  183,  Judge  Cooley  said:  **Itis  no 
doubt  true  that  juries  often  compromise  •  •  * 
and  that  by  *  splitting  differences,'  they  sometimes 
return  verdicts  with  which  the  judgment  of  no  one 
of  them  is  satisfied.  But  this  is  an  abuse.  The  law  con- 
templates that  they  shall,  by  their  discussions,  har- 
monize their  views  if  possible,  but  not  that  they  shall 
compromise,  ♦  *  *  and  yield  for  the  mere  pur- 
pose of  an  agreement.  The  sentiment  or  notion  which 
permits  this  tends  to  bring  jury  trial  into  discredit 
and  to  convert  it  into  a  lottery.  It  was  no  doubt  very 
desirable  to  the  public  and  to  the  parties  that  the 
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jurors  shonld  agree  if  they  could  do  so  without  sacri- 
ficing what  any  one  of  them  believed  were  the  just 
rights  of  the  parties;  but  not  otherwise." 

In  Simmons  v.  Fish  (1912),  210  Mass.  .563,  97  N.  E. 
102,  Ann.  Cas.  1912D  588,  the  court  said:  '*But  a 
verdict  which  is  reached  only  by  the  surrender  of 
conscientious  convictions  upon  one  material  issue  by 
some  jurors  in  return  for  a  relinquishment  by  others 
of  their  like  settled  opinion  upon  another  issue  and 
the  result  is  one  which  does  not  command  the  ap- 
proval of  the  whole  panel,  is  a  compromise  verdict 
founded  upon  conduct  subversive  of  the  soundness  of 
trial  by  jury. ' ' 

If  we  exclude  every  other  possible  influence,  then 
the  verdict  itself  is  conclusive  proof  of  an  improper 
compromise  of  the  vital  principles  which  should  have 
controlled  the  decision.    The  result  is  injustice. 

The  judgment  is  reversed,  and  the  trial  court  is 
directed  to  sustain  appellant's  motion  for  a  new  trial. 


CiTT  OP  Jeffersonvillb  v.  Sgheeb. 

[No.  10,034.    FUed  October  16,  1019.] 

• 

Municipal  Corporations. — City  Treasurer, — Collection  of  Delin- 
quent Aasesaments. — Fees. — Under  §1  of  the  act  of  March  9, 
1909  (Acts  1909  p.  454),  providing  that  in  cities  of  the  fifth 
class,  where  the  county  treasurer  acts  as  city  treasurer  he  shall 
receive,  in  addition  to  his  salary,  five  per  cent,  of  the  amount 
of  all  delinquent  city  taxes  collected  by  him  for  the  city,  and 
{2  of  the  act  of  March  12,  1907  (Acts  1907  p.  550,  |8720  Bums 
1914),  providing  that  all  other  provisions  of  the  law  relating  to 
the  collecting  and  accounting  for  state,  county,  township,  road, 
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city  school,  and  other  taxes,  shall,  so  far  as  the  same  are  appli- 
cable, apply  with  like  force  and  effect  in  the  case  of  municipal 
assessments  in  cities  of  the  class  referred  to  in  the  act,  which 
embraces  cities  of  the  fifth  dass,  a  county  treasurer  who  was 
acting  treasurer  of  a  city  of  the  fifth  class  was  entitled  to  receive, 
for  services  rendered  by  him  in  collecting  delinquent  assessments 
for  public  improvements,  a  sum  equal  to  five  per  cent,  of  the 
amount  so  collected. 

From  Clark  Circuit  Court;  James  W.  Fortune, 
Judge. 

Action  by  George  A.  Scheer  against  the  City  of  Jef- 
fersonville. From  a  judgment  for  plaintiff,  the  de- 
fendant appeals.    Affirmed. 

Jonas  O.  Howard  and  WiVmer  T,  Fox,  for  appel- 
lant. 

Henry  A.  Burtt  and  James  E.  Taggarty  for  appel- 
lee. 

Eemy,  J. — ^Appellee  was  treasurer  or  Clark  county, 
Indiana,  from  January  1, 1909,  to  December  31, 1912. 
By  virtue  of  %1  of  the  act  of  March  9, 1909  (Acts  1909 
p.  454r),  appellee  was  also,  during  said  period,  the  act- 
ing treasurer  of  appellant  city,  a  city  of  the  fifth  class. 
Prior  to  and  during  the  time  appellee  was  such  treas- 
urer, appellant  city  caused  certain  of  its  streets  to  be 
improved,  and  certain  sewers  to  be  constructed.  Cer- 
tified copies  of  all  the  assessment  rolls  of  all  of  said 
improvements  and  constructions  were  placed  in  the 
hands  of  appellee  as  such  acting  city  treasurer  for 
collection.  Some  of  said  assessments  became  delin- 
quent, and  appellee  as  such  acting  city  treasurer  col- 
lected the  same  with  a  penalty  of  ten  per  cent.,  and 
paid  the  amount  collected  to  the  city,  all  as  required 
by  law.  For  his  services  in  collecting  said  delinquent 
assessments,  appellee  presented  to  the  city  council 
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of  said  city  his  claim  for  five  per  cent,  of  the  amount 
so  collected.  The  claim  was  disallowed,  and  this  ac- 
tion was  commenced  by  appellee  to  recover  from  ap- 
pellant city  the  amount  of  his  claim*  A  trial  by  the 
court  resulted  in  a  finding  and  judgment  for  appellee. 

The  one  question  presented  for  our  consideration 
is  whether  or  not  under  the  above  facts,  and  under 
the  statutes  in  force  at  the  time,  appellee  was  entitled, 
as  a  part  of  his  remuneration  for  services  rendered 
appellant  city  in  collecting  the  delinquent  assess- 
ments, to  five  per  cent,  thereof . 

Section  1  of  the  act  of  March  9,  1909  (Acts  1909 
p.  454),  which  is  an  amendment  of  ^43  of  /^an  act 
concerning  municipal  corporations  ^  *  approved  March 
6,  1905  (Acts  1905  p.  239),  provides: 

**In  cities  of  the  fifth  class  where  the  county  treas- 
urer acts  as  city  treasurer,  his  salary  as  such  shall 
be  three  hundred  dollars  per  year,  which  may  be  in- 
creased by  ordinance  to  any  sum  not  exceeding  eight 
hundred  dollars  per  year.  In  addition  to  such  salary 
the  county  treasurer  shall  receive  five  per  cent,  of 
the  amount  of  all  delinquent  city  taxes  collected  by 
him  for  such  city.  ^ ' 

Section  2  of  the  act  of  March  12,  1907  (Acts  1907 
p.  550,  ^8720  Burns  1914),  which  is  an  amendment  of 
§115  of  the  **act  concerning  municipal  corporations'' 
approved  March  6,  1905  (Acts  1905  p.  296),  provides 
as  follows: 

**A11  other  provisions  of  the  law  relating  to  the 
collecting  and  accounting  for  state,  county,  township, 
road,  city,  school,  and  other  taxes,  shall,  so  far  as  the 
same  are  applicable,  apply  with  like  force  and  effect 
in  the  case  of  municipal  assessments,  in  cities  of 
the  class  referred  to  in  this  act.'' 
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These  provisions  of  the  law  governing  cities  of 
this  state,  including  cities  of  the  fifth  class,  were  in 
fall  force  and  effect  during  all  of  the  time  appellee 
was  the  acting  treasurer  of  appellant  city.  If  we 
construe  them  together,  as  we  must,  it  is  dear  that 
appellee  was  entitled  to  receive  for  services  rendered 
by  him  in  collecting  the  delinquent  assessments,  a 
sum  equal  to  five  per  cent,  of  the  amount  so  •  col- 
lected. See  Bartholomew  v.  City  of  Tipton  (1918), 
66  Ind.  App.  657, 118  N.  E.  700. 
Judgment  affirmed. 


NiOHOLAB  V.  Baldwin  Piano  Compawt. 

[No.  9,834.  Filed  B£ay  16, 1919.  Rehearing  denied  October  16, 1919] 

1.  Innkeepebs.  —  Common^Law  Lien.  —  Goods  in  Possession  of 
Quests. — ^By  the  adoption  of  the  common  law  as  part  of  the  law 
of  Indiana,  Innkeepers  acquired  the  right  to  assert  the  common- 
law  lien  npon  goods  brought  Into  the  Inn  by  a  guest  for  board 
and  lodging  famished  the  latter  at  his  request,  even  though  the 
goods  were  not  the  property  of  the  guest,  provided  the  inn- 
keeper is  not  aware  of  such  fact,  the  proviso,  however,  not  being 
applicable  under  all  circumstances  where  the  guest  was  the 
agent  or  servant  of  the  owner  of  the  goods,    p.  211. 

2.  Statutes. — Change  in  Common  Law. — Presumption, — ^It  will  be 
presumed  that  the  legislature  does  not  intend  by  the  enactment 
of  a  statute  to  make  any  change  in  the  common  law  beyond 
what  it  de<dares  either  in  express  terms  or  by  unmistakable 
implication,    p.  211. 

3.  Statutes. — Abrogation  of  Common  Law. — Substitution  or  Re- 
pugnancy,— ^An  abrogation  of  the  common  law  will  be  implied 
where  a  statute  Is  enacted  which  undertakes  to  cover  the  entire 
subject  treated  and  is  clearly  designed  as  a  substitute  for  the 
common  law,  or  where  two  laws  are  so  repugnant  that  both  in 
reason  may  not  stand,    p.  211. 

VOL.  71—14. 


210  APPELLATE  COUBT  OP  INDIANA, 

Nicholas  V.  Baldwin  Piano  Co.— 71  Ind.  App.  209. 

4.  Inkkbbfebs. — Right  to  Lien  on  Baggage  of  Chiest, — Abrogation 
of  Common  Law.-— The  enactment  of  |§7848-7850  Burns  lOH 
Acts  1897  p.  123,  as  amended.  Acts  1911  p.  187,  for  the  protec- 
tion of  innkeepers,  abrogated  the  common-law  lien  in  their  favor, 
and  restricts  the  property  to  which  an  innkeeper's  lien  may 
attach  to  that  owned  by  the  person  creating  the  debt    p.  213. 

From  Bush  Circuit  Court ;  Will  M.  Sparks ,  Judge. 

Action  by  the  Baldwin  Piano  Company  against 
Samuel  W.  Nicholas.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.   Affirmed. 

Samuel  L.  Trahue  and  William  W.  Lowry,  for  ap- 
pellant. 

John  H.  Kiplinger  and  Donald  L.  Smith,  for  ap- 
pellee. 

Batmak,  p.  J. — ^This  is  an  action  in  replevin  com- 
menced by  appellee  against  appellant  to  recover  the 
possession  of  a  piano  and  stool.  The  complaint  is 
in  the  usual  form  for  such  an  action,  and  was  an- 
swered by  a  general  denial.  On  the  trial  the  court 
made  a  special  finding  of  f acts,  and  stated  its  con- 
clusion of  law  thereon  in  favor  of  appellee.  From  a 
judgment  rendered  in  accordance  therewith,  appel- 
lant has  appealed,  claiming  that  the  court  erred  in 
its  conclusion  of  law  on  the  facts  found.  Appellant 
contends  that  the  finding  of  facts  shows  that  he  had 
a  common-law  lien  as  an  innkeeper  on  the  property  in 
question,  which  gave  him  a  right  to  the  possession 
thereof,  and  that  the  court  erred  in  its  conclusion  of 
law  to  the  contrary.  Appellee,  on  the  other  hand, 
asserts  that  there  is  no  common-law  lien  in  Indiana 
in  favor  of  innkeepers,  and  that  the  conclusion  of  law 
was  properly  stated. 

The  common  law  gives  an  innkeeper  a  lien  upon  the 
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goods  brought  into  his  inn  by  his  guest,  for  board 
and  lodging  furnished  the  latter  at  his  request, 

1.  although  the  goods  may  not  be  the  property 
of  said  guest,  provided  the  innkeeper  is  not 

aware  of  such  fact.  This  proviso,  however,  is  not  ap- 
plicable under  aU  circumstances  where  the  guest  is 
the  agent  or  servant  of  the  owner  of  the  goods.  22 
Cyc  1090.  By  the  adoption  of  the  common  law  as  a 
part  of  the  law  of  this  state,  innkeepers  doing  busi- 
ness therein  acquired  the  right  to  assert  such  a  lien 
in  all  proper  cases,  and  sudi  right  still  exists  unless 
they  have  been  deprived  thereof  by  legislative  enact- 
ment. 

It  is  well  settled  in  this  state  that  it  will  be  pre- 
sumed that  the  legislature  does  not  intend  by  the 
enactment  of  a  statute  to  make  any  change  in 

2.  the  common  law  beyond  what  it  declares,  either 
in  express  terms  or  by  unmistakable  implica- 
tion.   Chicago,  etc.,  R.  Co.  v.  Luddington  (1910),  175 
Ind.  35,  91  N.  E.  939,  93  N.  E.  273.    An  abrogation 

of  the  common  law  will  be  implied  where  a 

3.  statute  is  enacted  which  undertakes  to  cover 
the  entire  subject  treated,  and  was  clearly  de- 
signed as  a  substitute  for  the  common  law  in  that 
regard,  or  where  the  two  laws  are  so  repugnant  that 
both  in  reason  may  not  stand.  8  Cyc  376 ;  26  Am.  and 
Eng.  Ency.  Law  665;  1  C.  J.  991;  5  R.  C.  L.  %\5]  Bos- 
ton Ice  Co.  V.  Boston,  etc.,  Railroad  (1913),  77  N.  H. 
6, 86  Atl.  356, 45  L.  R.  A.  (N.  S.)  835,  Ann.  Cas.  1914 A 
1090;  Drady  v.  District  Court,  etc.  (1905),  126  Iowa 
345,  102  N.  W.  115;  Graves  v.  Railroad  (1912), 
126  Tenn.  148,  148  S.  W.  239;  Raleigh  Co.  Bank  v. 
Poteet  (1914),  74  W.  Va.  511,  82  S.  E.  332,  L.  R.  A. 
1915B  928,  Ann.  Cas.  1917D  359;  Young  v.  Kansas 
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City,  etc.,  R.  Co.  (1889),  33  Mo.  App.  509.  In  1897  the 
legislature  of  this  state  enacted  a  statute  for  the  pro- 
tection of  owners  and  keepers  of  hotels,  inns,  restau- 
rants, boarding  and  eating  houses,  which  is  still  in 
force.  It  contains  three  sections,  the  first  of  which 
provides  a  penalty  for  obtaining  food,  lodging,  enter- 
tainment or  other  accommodations,  at  any  of  the 
places  named  above,  with  intent  to  defraud  the  owner 
or  keeper  thereof.  The  second  prohibits  any  person 
boarding  or  lodging,  or  who  has  boarded  or  lodged  at 
any  of  the  places  named  above,  from  removing  any 
trunk,  valise  or  other  baggage  therefrom,  which  he 
may  have  therein,  *' until  all  claims  for  bills,  lodging, 
entertainment  or  accommodations  have  been  fully 
paid  and  satisfied  in  accordance  with  the  regular  ad- 
vertised or  special  contract  rates'^  thereof,  and  pro- 
vides a  penalty  for  its  violation. 

The  third  section  provides  in  part  as  follows :  **The 
owner  or  keeper  of  any  hotel,  inn,  restaurant,  board- 
ing or  eating  house,  as  provided  in  this  act,  shall, 
after  demand  for  payment  be  made  of  the  person  or 
persons  owing  any  such  claims  or  bills,  as  set  out  in 
the  preceding  section  of  this  act,  have  a  lien  against 
the  personal  property  and  wages  due  of  any  person 
or  persons  who  may  owe  said  owner  or  keeper  for 
food,  lodging,  entertainment  or  other  accommodation, 
to  the  extent  only  of  his  said  claim,  and  the  property 
may  be  sold  to  satisfy  such  claim,  by  said  owner  or 
keeper  after  obtaining  judgment  for  the  same  in  any 
court  of  competent  jurisdiction  and  posting  a  writ- 
ten notice  on  the  outer  door  of  his  hotel,  inn,  restau- 
rant, boarding  or  eating  house,  at  least  ten  days 
before  the  day  of  sale  at  public  outcry  to  the  highest 
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bidder/*  etc.  §§7848-7850  Burns  1914,  Acts  1897 
p.  123,  as  amended,  Acts  1911  p.  187. 

We  will  now  consider  whether,  under  the  foregoing 

facts,  a  conunon-law  lien  has  existed  in  this  state  in 

favor  of  innkeepers  since  the  enactment  of  the 

4.  statute  cited.  It  will  be  observed  that  this 
statute  not  only  designates  who  shall  be  en* 
titled  to  such  a  lien,  but  also  specifies  the  services  for 
which  such  lien  may  be  had,  the  property  to  which 
and  the  condition  on  which  it  may  attadi,  and  the 
manner  of  its  enforcement;  that  it  goes  beyond  the 
scope  of  the  conunon  law,  by  including  persons  not 
entitled  to  a  lien  thereunder,  and  by  designating  serv- 
ices  for  which  a  Uen  may  be  had,  and  property  to 
which  it  may  attach,  not  specrQed  therein.  It  thus 
appears  that  the  entire  subject  to  which  the  statute 
relates  is  fully  covered  thereby.  It  will  also  be  ob- 
served that,  unlike  the  common  law,  it  does  not  give 
the  innkeeper  a  lien  on  all  property  brought  into  his 
inn  by  a  guest,  unless  he  is  aware  that  the  guest  is  not 
the  owner  thereof,  but  restricts  the  property  to  which 
the  lien  may  attach,  by  limiting  it  to  the  property 
of  the  person  indebted  for  the  services  specified.  This 
may  be  taken  as  indicative  of  a  legislative  intent  to 
repeal  or  abrogate  the  common  law  respecting  inn- 
keeper's liens.  Boston  Ice  Co.  v.  Boston,  etc,  Rail- 
road, supra;  Lord  v.  Polk  Chemical  Co.  (1895),  7  Del. 
Ch.  248,  44  Atl.  775.  In  view  of  these  facts  it  is  ap- 
parent that  the  statute  creates  a  remedy  in  favor  of 
an  innkeeper  'v^hich  did  not  exist  before,  by  giving  him 
a  Uen  against  the  property  of  a  boarder  as  well  as  a 
guest,  where  such  boarder  is  indebted  to  him  for  the 
services  specified  therein.  22  Cyc  1090;  14  R.  C.  L. 
539.   It  also  defines  a  right  which  theretofore  existed 
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in  his  favor  by  enlarging  it  in  some  respects  and 
restricting  it  in  another.  For  the  reasons  stated  it 
appears  clear  to  us  that  the  legislature  in  enacting 
the  statute  in  question  intended  to  cover  the  whole 
subject  of  the  lien  of  innkeepers,  and  other  persons 
mentioned  therein,  to  provide  a  uniform  right  of 
lien  for  all  of  such  persons,  to  define  the  same,  and 
to  supply  an  easy  and  adequate  remedy  for  its  en- 
forcement. We  therefore  conclude  that  the  enact- 
ment of  the  statute  in  question,  by  implication,  abro- 
gated the  common-law  lien  in  favor  of  innkeepers  in 
this  state.  This  conclusion  finds  support  in  the  well- 
considered  case  of  Wyckoff  v.  Southern  Hotel  Co. 
(1887),  24  Mo.  App.  382,  wherein  the  facts  are  strik- 
ingly similar,  and  in  which  the  court  said ;  **It  would 
bring  confusion  and  uncertainty  into  the  law,  to  hold 
that  a  statute  of  this  character  can  co-exist  with  the 
rule  of  the  common  law  in  respect  of  the  lien  of  an 
innkeeper.  *  * 

Appellant  does  not  make  any  contention  that  he 
had  a  statutory  lien  as  an  innkeeper  on  the  goods  in 
question,  and  an  examination  of  the  special  finding 
of  facts  discloses  that  any  such  contention  would  be 
unavailing.  We  therefore  conclude  that  the  court 
did  not  err  in  its  conclusion  of  law,  and  that  the  judg- 
ment of  the  trial  court  must  be  sustained. 

Judgment  affirmed. 

Dausman,  C.  J.,  Nichols  and  Remy,  JJ.,  concur. 
McMahan  and  Enloe,  JJ.,  concur  in  result. 
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Davidson  et  al.  v.  Lemontbee  et  al. 

[No.  9,840.  filed  May  9,  1919.  Rehearing  denied  October  17,  1919.] 

1.  Time. — Computation.— Motion  for  Change  of  Venue, — Time  for 
Filing.— Rule  of  Court.— Vnder  §1350  Bums  1914,  §1250r  R.  S. 
1881,  providing  that  time  shall  be  computed  by  excluding  the 
first  day  and  including  the  last,  a  motion  for  change  of  venue 
from  the  county  filed  on  the  tenth  day  of  the  month,  in  a  case 
set  for  trial  on  the  fifteenth,  was  in  time  under  a  rule  of 'court 
requiring  all  motions  for  a  change  of  venue  from  the  county 
to  be  filed  at  least  five  days  before  the  day  set  for  trial,   p.  215. 

2.  Appeal. — Reversal. — Refusal  of  Change  of  Venue. — ^Where  the 
evidence  is  not  in  the  record,  the  court  on  appeal  cannot  say 
whether  substantial  Justice  has  been  done,  so  that  the  cause  must 
be  reversed  for  error  in  refusing  a  change  of  venue,    p.  216. 

From  Marion  Superior  Court  (101,877) ;  Vincent  G. 
Clifford,  Judge. 

Action  between  Sarah  Davidson  and  others  and 
Fannie  Lemontree  and  others.  From  the  judgment 
rendered,  the  former  appeal.    Reversed. 

William  G.  White  and  Arthur  A.  Jones,  for  appel- 
lants. 

Isadore  Wulfson,  Fra/nh  C.  Groninger,  Taylor  E. 
Groninger  and  Ella  M.  Groninger,  for  appellee. 

McMahak,  J. — This  case  was  set  for  trial  on  May 

15,  1916.    On  May  10  the  appellants  filed  a  verified 

motion  for  a  change  of  venue  from  the  county. 

1.  There  was  at  that  time  a  rule  in  force  in  the 
trial  court  requiring  all  motions  for  a  change 
of  venue  from  the  county  to  be  filed  at  least  five  days 
before  the  day  on  which  the  cause  stands  for  trial 
on  the  trial  calendar.  The  court  overruled  this  mo- 
tion for  the  reason  that  it  was  not  filed  five  days 
before  May  15.    The  motion  was  filed  in  time,  and 
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it  should  have  been  sustained.  ^1350  Bums  1914, 
§1250  R  S.  1881.  The  rule  of  the  court  did  not  require 
that  five  full  days  should  intervene  between  the  day 
on  which  the  motion  was  filed  and  the  day  set  for 
trial  as  was  thfe  case  in  Fry  v.  Hoffman  (1913), 

2.  54  Ind.  App.  434,  102  N.  E.  167,  103  N.  E.  15. 
Appellee  suggests  that,  where  it  appears  to  the 
court  that  the  merits  of  the  cause  have  been  fairly 
tried  or  determined,  the  cause  should  not  be  reversed. 
The  evidence  not  being  in  the  record,  we  are  not  able 
to  say  that  substantial  justice  has  been  done. 

Judgment  reversed,  with  directions  to  sustain  the 
motion  for  a  new  trial,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 


State  op  Indiana,  ex  eel.  Ceittenbebger,  Auditob,  v. 

Fabmebs  and  Mebchants  National 

Bank  of  Cicebo. 

[No.  9,970.    PUed  October  17,  1919.] 

1.  Banks  and  Banking. — Payment  of  Note  by  Maker. — Failure  to 
Apply  to  Note. — Insolvency  of  Bank. — Maker's  Rights  as  Pre- 
ferred Creditor, — ^Where  the  maker  of  a  note  payable  to  a  bank 
went  to  the  bank  to  pay  the  same,  and  an  officer  of  the  bank, 
fraudulently  concealing  the  fact  that  the  note  had  been  assigned 
to  secure  a  loan,  accepted  the  money  and  informed  the  maker 
that  it  would  be  applied  to  the  payment  of  the  note,  the  money 
so  received  did  not  belong  to  the  bank  or  its  creditors,  and  such 
maker  was  entitled  to  have  his  Judgment  against  the  bank  for 
such  money  paid  as  a  preferred  claim,    p.  221. 

2.  Judgment.  —  Collateral  Attack.  —  Void  Judgment.— ^Though  a 
Judgment  is  erroneous,  it  is  not  subject  to  collateral  attack, 
unless  it  is  void.    p.  222. 

3.  JvhQUKNT.— Conclusiveness, — A  Judgment  against  the  receiver 
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of  an  insolvent  bank  to  the  effect  that  the  Judgment  should  be 
paid  to  the  Judgment  creditor,  and  should  be  preferred  and  paid 
out  of  any  assets  in  the  hands  of  the  bank  in  preference  to  any 
claims  of  the  bank's  creditors,  was  conclusive  as  between  the 
same  parties  in  the  same  court,  or  in  any  other  court  of  con- 
current Jurisdiction,  in  any  subsequent  proceeding  involving 
priority  of  claims,  such  Judgment  not  having  been  appealed  from. 
p.  222. 

From  Hamilton  Circuit  Court;  Ernest  E.  Cloe, 
Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of 
Dale  J.  Crittenberger,  auditor,  against  the  Farmers 
and  Merchants  Bank  of  Cicero,  in  which  John  C. 
Craig  was  appointed  receiver  for  the  bank.  The  re- 
ceiver filed  a  petition  to  have  the  court  determine 
what  claims  against  the  bank  were  preferred,  and  in 
what  manner  they  should  be  paid,  and  Elmer  E.  Ap- 
plegate  intervened.  From  a  judgment  against  Apple- 
gate  on  his  intervening  petition,  he  appeals.  Re- 
versed. 

J.  F.  Neal  and  N.  C.  Neal,  for  appellant. 

Joseph  A.  Roberts,  for  appellee. 

Nichols,  P.  J. — ^Appellee,  John  C.  Craig,  herein- 
after mentioned  as  appellee,  was  appointed  receiver 
for  the  Farmers  and  Merchants  Bank  of  Cicero,  Indi- 
ana, by  the  Hamilton  Circuit  Court,  in  the  case  of 
State,  ex  rel.  Dale  J.  Crittenberger  v.  Farmers  and 
Merchants  Bank  of  Cicero,  Indiana,  being  the  case  in 
which  this  appeal  is  prosecuted.  He  was  duly  quali- 
fied as  such  receiver,  and  took  possession  of  all  the 
assets  of  said  bank,  January  22,  1915.  Thereafter 
appellant,  Elmer  E.  Applegate,  hereinafter  men- 
tioned as  appellant,  by  leave  of  court,  brought  suit 
against  said  appellee,  by  filing  complaint  in  said  Ham- 
ilton Circuit  Court,  to  which  appellee  answered  in 
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general  denial,  and  the  cause  was  submitted  to  the 
court  for  trial.  At  the  request  of  the  parties,  the 
court  rendered  a  special  finding  of  facts,  from  which 
we  have  the  following  facts  pertaining  to  matters  in 
this  appeal:  On  November  14,  1914,  appellant  exe- 
cuted to  said  F.  and  M.  Bank  his  note  in  the  sum  of 
$200,  due  ninety  days  after  date.  Said  F.  and  M. 
Bank  indorsed  the  note,  with  numerous  others,  to 
the  Commercial  National  Bank  of  Indianapolis,  Indi- 
ana, to  secure  a  loan  of  $17,000.  Thereafter,  to  wit, 
on  January  15, 1915,  appellant  called  at  said  bank  for 
the  purpose  of  paying  said  note,  and  did  pay  to  the 
president  of  said  bank  the  amount  due  on  the  note. 
The  president  pretended  to  make  a  search  for  the 
note,  but  failed  to  find  it,  and  then  informed  said  ap- 
pellant that  he  had  mislaid  it,  and  that  he  would  ap- 
ply the  money  to  the  payment  of  the  note  as  soon  as 
it  could  be  found.  Appellant  had  no  knowledge,  at 
the  time  of  making  said  payment,  that  said  note  had 
been  assigned  to  the  Commercial  National  Bank, 
and  the  president  concealed  such  fact  from  him.  The 
money  so  paid  by  appellant  was  not  applied  to  the 
payment  of  said  note,  nor  was  it  put  into  the  hands 
of  said  appellee  as  such  separate  fund,  but  it  was 
absorbed  into  the  assets  of  said  bank  before  the  re- 
ceivership aforesaid.  Said  president  knew  that  the 
note  had  been  assigned  to  the  Conamercial  National 
Bank,  but  fraudulently  concealed  such  fact  from  ap- 
pellant, and  allowed  him  to  pay  in  the  money  with 
the  purpose  of  paying  the  note,  under  the  belief  that 
it  was  then  held  by  said  F.  and  M.  Bank.  When 
appellee  took  charge  of  the  F.  and  M.  Bank,  he  found 
therein  $868.98  in  cash  or  in  drafts  and  checks  on 
solvent  banks,  payable  to  said  bank,  and  there  was 
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on  hand  continuously  from  January  15,  1915,  more 
than  the  principal  and  interest  of  said  note;  the 
money  paid  in  by  appellant  was  by  the  bank  wrong- 
fully commingled  with  its  funds,  and  remained  there- 
in. From  January  15, 1915,  to  the  time  said  appellee 
took  charge  of  said  bank,  it  received  in  deposits  be- 
tween $15,000  and  $16,000,  and  during  the  same  time 
paid  out  between  $18,000  and  $19,000.  During  all  the 
time  of  said  transactions,  said  bank  was  insolvent, 
and  so  continued  till  the  time  of  the  findings  of  fact 
At  said  time  other  suits  were  pending,  and  other 
claims  of  a  similar  import  to  the  one  in  suit  remained 
to  be  adjusted,  and  the  assets  of  said  bank  had  not 
then  been  marshaled,  and  it  could  not  then  be  deter- 
mined whether  said  claims  could  be  paid  in  full  as 
preferred  claims  against  the  bank.  The  court  then 
found  that  appellant  was  entitled  to  have  his  money 
returned  to  him  to  apply  on  said  note  then  held  by 
said  Commercial  National  Bank,  in  the  event  that, 
upon  the  winding  up  of  said  concern,  there  were  suffi- 
cient funds  to  pay  him. 

After  conclusions  of  law,  the  following  judgment 
was  entered  in  said  cause,  to  wit:  **It  is  therefore 
ordered,  adjudged  and  decreed  by  the  court  that  the 
plaintiff,  Elmer  E.  Applegate,  recover  of  the  defend- 
ant, John  C.  Craig,  as  receiver  of  The  Farmers  and 
Merchants  Bank  of  Cicero,  Indiana,  the  sum  of  $201.49 
and  that  the  same  is  preferred  as  against  the  assets 
of  said  bank  (not  incumbered  by  any  specific  lien  or 
liens)  over  the  general  creditors  of  said  bank,  and 
the  plaintiff  is  hereby  entitled  to  have  the  amount  of 
the  judgment  hereby  given  paid  and  discharged  in 
full  by  said  receiver  out  of  such. assets.** 
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On  January  8, 1917,  appellee  commenced  this  action 
by  filing  his  petition  in  said  receivership  proceeding, 
alleging  therein  that  at  the  time  the  said  F.  and  M. 
Bank  closed  its  doors  there  came  into  said  appellee's 
hands  $482.23  in  cash,  and  cash  items  that  were  after- 
ward collected  to  the  amount  of  $386.75 ;  that  appel- 
lant had  recovered  said  judgment  for  $201.49  as  a 
preferred  claim ;  that  other  parties  had  been  allowed 
preferred  claims ;  and  that  others  were  asserting  that 
their  claims  were  preferred.  The  receiver  prayed  the 
court  to  determine  what  claims  were  preferred,  and 
in  what  manner  they  should  be  paid. 

Appellant  appeared  and  filed  his  intervening  peti- 
tion, averring  therein  his  judgment  for  $201.49,  and 
that  by  the  terms  of  said  judgment  the  amount  there- 
of was  a  preferred  claim  as  against  all  the  assets  of 
said  bank,  not  incumbered  by  any  specific  lien,  over 
the  general  creditors  of  said  bank,  and  that  he  was 
entitled  to  have  the  amount  of  his  said  judgment  paid 
in  full  by  the  appellee  out  of  the  assets;  that  said 
judgment  was  unappealed  from,  and  in  full  force  and 
effect,  and  that  there  had  come  into  the  hands  of 
said  appellee  enough  money  to  pay  the  judgment  and 
interest,  costs  of  this  action,  all  expenses  of  the  re- 
ceivership, and  any  and  all  preferred  claims  against 
said  receivership. 

Trial  was  had  on  said  appellee's  petition,  and  ap- 
pellant's intervening  petition,  and  the  court  found 
on  appellee's  petition  that  appellant  was  entitled  to 
a  preferred  claim  in  the  sum  of  $201.49,  and  that 
there  were  other  preferred  claims,  designating  them, 
to  the  amount  of  $2,610.18,  but  that  said  preferred 
claims,  including  appellant's,  were  only  preferred  as 
to  their  proportionate  share  of  said  sum  of  $482.23, 
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cash  on  hand  when  appellee  was  appointed  as  such 
receiver,  and  as  to  the  balance  of  their  claims  after 
said  $482.23  was  exhausted,  they  should  share  on 
equal  terms  with  the  general  creditors,  and  the  court 
found  against  the  appellant  on  his  intervening  peti- 
tion. Judgment  was  rendered  accordingly,  from 
which  judgment  after  appellant's  motion  for  new 
trial  was  overruled,  appellant  prosecutes  this  appeal, 
assigning  for  error  the  action  of  the  court  in  over- 
ruling his  motion  for  a  new  trial,  in  which  it  is  speci- 
fied that  the  decision  of  the  court  is  contrary  to  law, 
and  the  decision  of  the  court  is  not  sustained  by  suffi- 
cient evidence. 

The  appellee  testified  that  he  had  on  hands  funds 

derived  from  the  assets  of  said  F.  and  M.  Bank,  more 

than  sufficient  to  pay  all  preferred  claims  in 

1.  full,  as  well  as  costs  and  expenses  of  the  re- 
ceivership. It  was  out  of  these  assets  that 
the  judgment  in  favor  of  the  appellant  in  the  first 
suit  directed  that  appellant's  claim  should  be  paid. 
This  judgment  was  right.  As  appeared  by  the  spe- 
cial findings  of  fact,  appellant's  money  was  traced 
into  the  funds  of  the  bank,  and  while  it  could  not  be 
specifically  traced  further,  it  necessarily  follows  that 
such  money  was  used  either  to  pay  debts  of  the  delin- 
quent bank,  or  to  augment  its  assets.  The  relation 
between  the  appellant  and  the  bank  was  fiduciary, 
and  the  action  of  the  bank  in  so  concealing  the  facts 
as  to  the  assignment  of  the  note,  and  in  misappro- 
priating appellant's  money,  was  fraudulent,  and  the 
bank  or  its  receiver  and  creditors  cannot  profit  there- 
by. The  money  did  not  belong  to  the  bank,  nor  to  the 
creditors,  and  restoring  it  to  its  rightful  owners  could 
not  harm  them.    Massey  v.  Fisher  (1894),  (0.  C.) 
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62  Fed.  9b8]  People  v.  CUy  Bank,  etc.  (1884),  96  N.  Y. 
32;  Carley  v.  Graves  (1891),  85  Mich.  483,  48  N.  W. 
710,  24  Am.  St.  99;  McLeod  v.  -Bvaws  (1886),  66  Wis. 
401,  28  N.  W.  173,  214,  57  Am.  Rep.  287 ;  Mich.  S.  S. 
Co.  V.  Thornton  (1905),  136  Fed.  134,  69  C.  C.  A.  132. 
Windstanley  v.  Second  Nat.  Bank,  etc.  (1895),  13  Ind. 
App.  544,  41  N.  E.  956,  and  Shopert  v.  Indiana  Nat. 
Bank  (1908),  41  Ind.  App.  474,  83  N.  E.  515,  both 
cited  by  appellee,  are  not  out  of  harmony  with  this 
principle  as  a  careful  reading  will  disclose. 

Even  if  the  judgment  were  erroneous,  there  is 

nothing  in  the  record  that  shows  that  it  was  void 

for  any  reason,  and  it  was  therefore  not  subject 

2.  to  collateral  attack.  Exchange  Bank  v.  Ault 
(1885),  102  Ind.  322,  1  N.  E.  562;  Spencer  v. 
Spencer  (1903),  31  Ind.  App.  321, 67  N.  E.  1018, 

3.  99  Am.  St.  260;  Trelkeld  v.  Allen  (1892),  133 
Ind.  429,  32  N.  E.  576.  The  judgment  was  di- 
rectly on  the  point  involved  in  this  action,  and  is 
therefore  conclusive  between  the  dame  parties  in  the 
same  court,  or  in  any  other  court  of  concurrent  juris- 
diction. Thompson  v.  Reasoner  (1890),  122  Ind.  454, 
24  N.  E.  223, 7  L.  R.  A.  495 ;  Jarrel  v.  Brubaker  (1898), 
150  Ind.  260,  272,  49  N.  E.  1050;  Isbell  v.  Stewart 
(1890),  125  Ind.  112,  25  N.  E.  160;  Patterson  v.  Ward 
(1898),  8  N.  D.  87,  76  N.  W.  1046;  Peay,  Rea.,  v.  Dun- 
can (1859),  20  Ark.  85;  Wingate  v.  Haywood  (1860), 
40  N.  H.  437;  Axford  v.  Graham  (1885),  57  Mich.  422, 
24  N.  W.  158.  It  cannot  be  relitigated  by  an  original 
proceeding,  but  must  be  corrected  in  error  or  by  ap- 
peal.   Anthony  v.  H alderman  (1871),  7  Kan.  50. 

The  judgment  of  the  court  is  contrary  to  law,  and 
is  reversed,  with  instructions  to  grant  a  new  trial. 
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Mabion  and  Bluffton  Traction  Company  v.  Beese. 

[No.  9,920.     Filed  October  17,  1919.] 

Railroads. — Crossmg  Accidents, — Injury  to  Passenger  in  Automo- 
bile.— Liability. — Contributory  Negligence. — One  riding  as  a 
passive  guest  in  another's  automobile,  which  was  struck  by  an 
interurban  car  on  a  public  highway  crossing,  was  not  charge- 
able with  contributory  negligence. 

From  Wabash  Circuit  Court;  Nelson  G.  Hunter, 
Judge. 

Action  by  Martha  Eeese  against  the  Marion  and 
Bluffton  Traction  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed. 

Ahram  Simmons,  Charles  G.  Dailey,  John  J.  Kelly 
and  Plummer,  Todd  S  Pluntlner,  for  appellant. 

Herman  N.  HipsJcindy  Fred  H.  Bowers  and  Milo  N. 
Feightner,  for  appellee. 

McMahan,  J. — ^Appellee,  while  riding  in  an  auto- 
mobile as  the  guest  of  another,  was  injured  at  a  pub- 
lic highway  crossing  when  the  automobile  in  which 
she  was  riding  was  struck  by  one  of  appellant  ^s  cars, 
and  she  sues  for  damages. 

The  first  paragraph  of  complaint  alleges  that  the 
appellant  negligently  operated  the  car  which  injured 
appellee.  The  second  paragraph  is  similar  to  the 
first,  with  the  additional  allegations  that,  when  ap- 
pellee discovered  her  peril,  she  was  unable  to  extri- 
cate herself  from  the  dangerous  position ;  that  appel- 
lant knew  the  dangerous  character  of  the  highway 
crossing,  and  in  the  exercise  of  reasonable  care  could 
have  seen  appellee  and  her  peril  in  time  to  have 
avoided  the  injury ;  that  appellant  negligently  failed 
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to  watch  the  crossing  and  to  stop  its  car.  The  third 
paragraph  is  also  similar  to  the  first,  except  that  it 
contains  the  further  allegations  that  the  appellant 
knew  the  dangerous  character  of  the  highway  cross- 
ing, and  saw  appellee,  and  that  she  was  in  a  position 
of  peril,  in  time  to  have  stopped  his  car  and  avoided 
injuring  her.  The  jury  returned  a  verdict  for  appel- 
lee, and  also  answered  a  number  of  interrogatories. 
The  errors  assigned  are  that  the  court  erred  in 
overruling  appellant's  motion  for  judgment  on  the 
interrogatories,  and  in  overruling  its  motion  for  a 
new  trial.  It  is  the  contention  of  appellant  that  the 
facts  found  by  the  jury  in  answer  to  the  interrogato- 
ries are  inconsistent  with  the  general  verdict,  in  that 
they  show  that  appellee  was  guilty  of  contributory 
negligence,  and  that  the  tourt  therefore  erred  in  over- 
ruling its  motion  for  judgment  non  obstante. 

« 

The  law  as  to  when  the  answers  to  interrogatories 
are  sufficient  to  overthrow  the  general  verdict  is  so 
well  settled  that  it  is  needless  for  us  to  enter  into  a 
discussion  of  that  subject.  It  is  sufficient  to  say  that 
the  facts  found  are  entirely  consistent  with,  and  in 
fact  support,  the  general  verdict. 

Appellant  insists  that  the  verdict  is  not  sustained 
by  sufficient  evidence,  and  is  contrary  to  law,  for  the 
reason  that  appellee's  negligence  was  the  proximate 
cause  of  her  injury.  We  cannot  agree  with  this  con- 
tention. Without  going  into  the  evidence  in  detail, 
it  is  sufficient  to  say  that  it  is  shown  by  the  evidence 
that  appellee  was  a  passive  guest  in  an  automobile 
which  was  driven  by  a  friend.  She  was  sitting  in  the 
rear  seat  with  her  husband  and  two  children  at  the 
time  of  the  accident.  The  driver  of  the  automobile 
and  his  wife  were  sitting  in  the  front  seat.    The  top 
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of  the  automobile  was  up  and  the  doors  were  closed. 
We  have  carefully  read  the  testimony  of  all  the  wit- 
nesses, and  find  that  the  verdict  of  the  jury  is  amply 
supported  by  the  evidence  and  is  not  contrary  to  law. 
Wabash  R.  Co.  v.  McNoivn  (1913),  53  Ind.  App.  116, 
99  N.  E.  126, 100  N.  E.  383. 

Appellant  also  insists  that  the  answers  which  the 
jury  made  to  certain  interrogatories  are  not  support- 
ed by  suflScient  evidence.  Appellant  has  failed  to 
set  out  the  interrogatories  complained  of,  or  the  an- 
swers thereto.  No  information  is  given  us  concern- 
ing the  nature  of  said  interrogatories  or  their 
answers.  It  does  not  appear  that,  if  said  interrogato- 
ries had  been  answered  differently,  the  general  result 
would  be  changed.  Objection  is  made  to  instruc- 
tions Nos.  1  to  8,  given  at  the  request  of  appellee. 
From  the  examination  of  these  instructions,  we  hold 
that  none  of  them  are  open  to  the  objection  urged. 
It  was  proper,  under  the  last  paragraph  of  complaint 
and  the  evidence,  to  instruct  the  jury  on  the  doctrine 
of  last  clear  chance. 

There  being  no  reversible  error  shown,  the  judg- 
ment is  affirmed. 


Kintz  v.  State  op  Indiana,  ex  rel.  Htjntbb. 

[No.  10,089.    FUed  October  28,  1919.] 

1.  Appeal. — Term-TUne, — Failure  to  Perfect. — Vacation  Appeal. — 
Where  a  party  has  attempted  to  perfect  a  term-time  appeal  under 
(679  Bums  1914,  $638  R.  S.  1881,  but  has  omitted  some  essential 
requirement,  he  will  be  deemed  to  haye  abandoned  his  appeal  in 
term;  but,  If  the  transcript  has  been  filed,  with  an  appropriate 
asslgmnent  of  errors,  the  appeal  becomes  a  vacation  appeal,  p.  227. 

•VOL.  71—15. 
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2.  Appeal. — Vacation. — Requisites. — Notice  of  Appeal. — ^The  notice 
of  a  vacation  appeal  required  by  §681  Bums  1914,  §640  R.  S.  1881, 
must  be  given,  unless  waived,  where  an  abandoned  term-time 
appeal  is  treated  as  a  vacation  appeal,    p.  228. 

8,  Appeal. — Vacation. — Notice  of  Appeal, — Waiver,— The  filing  of  a 
brief  by  appellee  on  the  merits,  or  a  Joinder  in  error,  waives  notice 
of  a  vacation  appeal,    p.  228. 

4.  Bastabds. — Actions. — Instructions  a«  to  OpportutUty. — ^In  a  bas- 
tardy proceedings,  an  instruction  that,  in  determining  whether 
the  parties  had  sexual  intercourse,  the  Jury  might  consider  their 
opportunities  for  so  doing,  and  certain  facts  recited,  in  ascertain- 
ing whether  such  opportunity  existed,  when  taken  in  connection 
with  an  instruction  that  a  preponderance  of  the  evidence  was  all 
that  was  necessary  to  establish  the  case  against  defendant,  held 
not  to  authorize  a  recovery  on  a  preponderance  of  evidence  as  to 
opportunity,  in  view  of  other  instructions  stating  what  facts  most 
be  proved  before  plaintiff  could  recover,    pp.  228,  229. 

6.  BASTABDe. — Actions. — Instructions  as  to  Opportunity. — ^In  a  bas- 
tardy proceeding,  it  is  proper  to  instruct  the  Jury  on  the  question 
of  opportunity  for  sexual  intercourse,    p.  229. 

6.  Bastards. — Actions. — Incomplete  Instruction. — Cure  hy  Other 
Instructions. — In  a  bastardy  proceeding,  an  instruction  that  a 
preponderance  of  the  evidence  was  sufficient  to  establish  the 
case,  held  not  erroneous  because  failing  to  state  that  all  the 
material  allegations  of  the  complaint  must  be  proved  by  such 
preponderance,  in  view  of  other  instructions  given,    pp.  229,  230. 

7.  Bastabds. — Actions. — Degree  of  Proof  Required. — ^Prosecutions 
for  bastardy  are  civil  actions,  and  a  preponderance  of  the  evi- 
dence is  sufficient  to  establish  the  affirmative  of  any  issue,    p.  230. 

8.  Bastabds. — Actions. — Instrttctions. — Credibility  of  Relatriw. — 
In  a  bastardy  proceeding,  a  requested  instruction  that,  in  de- 
termining what  weight  should  be  given  the  testimony  of  the 
relatrix,  the  Jury  might  consider  the  fact  that  by  her  own  testi- 
mony she  showed  immorality  and  want  of  chastity,  was  prop- 
erly refused,  where  the  only  Immorality  and  want  of  chastity 
so  shown  was  that  involved  in  her  relations  with  defendant 
about  the  time  she  claimed  the  child  was  begotten,  which  was 
about  two  years  before  trial,  since,  while  it  would  have  been 
proper  for  the  Jury  to  consider  such  want  of  chastity  In  deter- 
mining the  moral  character  of  the  relatrix  at  the  time  she  tes- 
tified, as  affecting  her  credibility  as  a  witness,  the  instruction 
might  have  improperly  led  the  Jury  to  believe  that  it  was 
conclusive  as  to  her  character  at  the  time  of  trial,    p.  230. 
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9.  Witnesses. — CrediWity. — Relatrix  in  Bastardy  Proceeding. — 
Moral  Character. — ^Whlle  the  moral  character  of  a  relatrix  in  a 
bastardy  suit  may  be  proved  as  affecting  her  credibility  as  a  wit- 
ness, snch  character  must  relate  to  the  time  she  testifies,    p.  230. 

10.  BASTABi>s.-^iie<<on«. — Admonitory  Instructions. — Discretion  of 
Trial  Court. — In  a  bastardy  proceeding,  it  was  within  the  dis- 
cretion of  the  trial  court  to  refuse  a  requested  admonitory 
instruction  that  each  Juror  must  be  convinced  by  a  preponder- 
ance of  the  evidence  that  defendant  was  the  father  of  relatrix' 
child,  and  should  not  consent  to  a  verdict  unless  so  convinced, 
p.  231, 

From  Vermillion  Circuit  Court ;  Barton  8.  Aikman, 
Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of 
Bosa  L,  Hunter,  against  Norbert  C.  Kintz.  From  a 
judgment  for  relator,  the  defendant  appeals.  Af- 
firmed. 

Orion  B.  Harris,  for  appellant. 

Everett  A.  Davison,  Homer  B.  Aikman  and  Beas 
ley,  Douthitt,  Crawford  &  Beasley,  for  appellee. 

Batman,  C.  J. — This  is  an  action  for  bastardy,  in 
which  it  is  charged  that  appellant  is  the  father  of  the 
child  of  the  relatrix.  No  answer  was  filed.  The 
cause,  on  reaching  the  circuit  court,  was  submitted  to 
a  jury  for  trial,  resulting  in  a  verdict  and  judgment 
against  appellant.  Prior  to  the  rendition  of  judg- 
ment, appellant  filed  a  motion  for  a  new  trial,  which 
was  overruled,  and  has  assigned  this  action  of  the 
court  as  the  sole  error  on  which  he  relies  for  reversal. 

Appellee  calls  our  attention  to  the  fact  that  appel- 
lant has  attempted  to  perfect  this  appeal  under  the 
provisions  of  §679  Bums  1914,  §638  R.  S. 

1.     1881,  but  has  not  succeeded  by  reason  of  his 

failure  to  file  the  transcript  in  the  oflSce  of  the 

derk  of  this  court  within  sixty  days  after  filing  his 
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appeal  bond,  as  therein  provided.  It  is  well  settled 
that,  where  a  party  has  attempted  to  perfect  a  term- 
time  appeal,  but  has  omitted  some  essential  require- 
ment in  that  regard,  he  will  be  deemed  to  have  aban- 
doned his  appeal  in  term,  but  where  the  transcript 
has  been  filed,  with  an  appropriate  assignment  of 
errors,  it  becomes  a  vacation  appeal.  Burns  v.  Trus- 
tees, etc.  (1903),  31  Ind.  App.  640,  68  N.  E.  915; 
Kellogg  v.  Ridgely  (1907),  40  Ind.  App.  423,  81  N. 
E.  1158.  In  such  an  appeal  notice  must  be  given  as 
required  by  ^681  Bums  1914,  §640  R.  S.  1881, 

2.  unless  the  same  is  waived.  The  filing  of  a 
brief  by  appellee  on  the  merits  of  the  appeal, 
or  a  joinder  in  error,  is  a  waiver  of  notice. 

3.  Eadeton  v.  De  Priest  (1896),  143  Ind.  36^,  42 
N.  E.  751;  Lowe  v.  Turpie  (1897),  147  Ind.  652, 

44  N.  E.  25,  47  N.  E.  150,  37  L.  B.  A.  233 ;  Cleveland, 
etc.,  R.  Co.  V.  Smith  (1912),  177  Ind.  524,  97  N.  E. 
164.  In  the  instant  case  appellee  waived  the  service 
of  notice  in  each  of  the  ways  stated,  and  this  court 
thereby  acquired  jurisdiction  of  the  appeal.  Appellee 
also  calls  attention  to  certain  omissions  in  the  index 
to  the  transcript.  While  the  index  is  not  as  complete 
as  it  might  be,  still  the  omissions  suggested  by  appel- 
lees would  not  warrant  our  refusal  to  consider  the 
merits  of  the  appeal  on  that  account. 

While  appellant  has  assigned  a  number  of  reasons 

for  a  new  trial  in  his  motion  therefor,  the  only  ones 

presented  and  relied  on  for  reversal  relate  to 

4.  the  action  of  the  court  in  giving  instructions 
Nos.  4  and  5,  on  the  request  of  appellee,  and 

in  refusing  to  give  instructions  Nos.  10  and  15,  re- 
quested by  appellant.  The  court,  by  said  instruction 
No.  4,  informed  the  jury  that,  in  determining  whether 
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or  not  appellant  and  the  relatrix  had  sexual  inter- 
course as  charged,  it  might  consider  their  opportuni- 
ties for  so  doing,  and  called  attention  to  certain  facts, 
which,  if  proved,  they  might  take  into  consideration 
in  determining  whether  such  opportunity  existed. 
Appellant  contends  that  the  question  of  opportunity 
for  sexual  intercourse  was  not  within  the  issues,  and  ^ 
that  said  instruction,  when  taken  in  connection  with  * 
No.  5,  set  out  below,  had  the  eifect  of  leading  the 
jury  to  believe  that  a  preponderance  of  the  evidence 
on  the  question  of  whether  appellant  and  the 

5.  relatrix  had  opportunity  for  sexual  intercourse 
would  entitle  appellee  to  recover.  It  has  been 
held  proper  to  instruct  the  jury  on  the  question 

4.  of  opportunity  for  sexual  intercourse  in  ac- 
tions of  this  kind.  Ooodwine  v.  State,  ex  rel. 
(1892),  5  Ind.  App.  63,  31  N.  E.  554.  There  is  no 
reasonable  basis  for  appellant's  remaining  conten- 
tion, in  view  of  other  instructions  given  on  the  ques- 
tion of  what  should  be  proved  before  appellee  would 
be  entitled  to  recover.  There  was  no  error  in  giving 
said  instruction. 

Instruction  No.  5  reads  as  follows:  **A  prosecu- 
tion for  bastardy  is  a  civil  action  in  which  a  pre- 
ponderance of  the  evidence  is  all  that  is  necessary 
to  establish  the  case  against  the  defendant." 

Appellant  contends  that  this  instruction  is  errone- 
ous for  failing  to  state  that  all  the  material  allega- 
tions of  the  complaint  must  be  established  by 

6.  such  preponderance,  and  that  its  effect  was 
to  lead  the  jury  to  believe  that  a  mere  pre- 
ponderance of  the  evidence,  even  though  it  was  not 
suflBcient  to  establish  such  material  allegations,  would 
entitle  appellee  to  recover.    These  contentions  cannot 
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be  sustained.    It  has  long  been  settled  in  this 

7.  state  that  prosecutions  for  bastardy  are  civil 
actions,  and  that  a  preponderance  of  the  evi- 
dence is  all  that  is  necessary  to  establish  the 

6.  affirmative  of  any  issue  connected  therewith. 
Walker  v.  State  (1841),  6  Blackf.  1;  Harper 
v.  State,  ex  rel.  (1885),  101  Ind.  109;  Reynolds  v. 
State,  ex  rel.  (1888),  115  Ind.  521,  17  N.  E.  909. 
While  the  instruction  might  have  been  enlarged  so 
as  to  obviate  the  objections  urged  against  it,  still 
the  failure  to  do  so  did  not  render  its  giving  error 
in  view  of  instruction  No.  1,  given  at  the  request  of 
appellee,  and  instructions  Nos.  2,  3,  and  9,  given  at 
the  request  of  appellant. 

Appellant  complains  of  the  action  of  the  court  in 

refusing  to  give  instruction  No.  10,  requested  by  him. 

The  first  part  of  said  instruction  was  fully 

8.  covered  by  instruction  No.  12,  given  on  request 
of  appellant.  The  latter  part  of  said  instruc- 
tion contains  the  following  statement:  **In  this  case 
the  relatrix,  by  her  own  testimony,  shows  immoraUty 
and  want  of  chastity,  which  fact  you  may  consider 
in  determining  what  weight  you  should  give  her  tes- 
timony.'^ It  is  well  settled  that,  while  the  moral 
character  of  a  relatrix  in  a  bastardy  suit  may  be 

proved,  as  affecting  her  credibility  as  a  wit- 

9.  ness,  such  character  must  relate  to  the  time 
she  testifies.  Meyncke  v.  State,  ex  rel.  (1879), 
68  Ind.  401;  Gemmill  v.  State,  ex  rel.  (1896), 

8.     16  Ind.  App.  154,  43  N.  E.  909.    The  only  testi- 
mony of  the  relatrix  which  could  be  said  to 
show  her  immorality  and  want  of  chastity  was  that 
relating  to  her  sexual  intercourse  with  appellant  dur- 
ing the  time  and  shortly  after  she  claims  her  child 
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was  begotten,  which  was  ahnost  two  years  prior  to 
the  time  she  testified  on  the  trial.  While  it  would 
have  been  proper  for  the  jury  to  consider  snch  fact, 
in  determining  the  moral  character  of  the  relatrix 
at  the  time  she  testified,  as  affecting  her  credibility 
as  a  witness,  it  would  not  be  conclusive  as  to  her 
character  at  such  time,  as  the  jury  might  have  under- 
stood the  instruction  to  imply,  had  it  been  given.  For 
this  reason  the  court  did  not  err  in  refusing  to  give 
the  instruction. 

Appellant  also  complains  of  the  action  of  the  court 

in  refusing  to  give  instruction  No.  15,  requested  by 

him.    It  reads  as  follows :    **I  have  said  to  you 

10.  that  to  entitle  the  plaintiff  to  a  verdict  in  this 
case,  the  evidence  must  show  by  a  preponder- 
ance thereof  that  the  defendant  is  the  father  of  the 
child.  This  means  that  the  mind  of  each  juror  must 
be  convinced  of  that  fact  by  a  preponderance  of  the 
evidence  and  while  it  is  proper  for  the  jurors  to  dis- 
cuss the  evidence,  in  the  jury  room,  and  try  to  recon- 
cile the  evidence,  if  there  is  any  conflict,  yet  it  would 
be  wrong  for  any  juror  to  consent  to  a  verdict  unless 
his  own  mind  is  convinced  by  a  preponderance  of  the 
evidence  that  the  defendant  is  the  father  of  the 
child.'' 

It  will  be  observed  that  this  instruction  is  in  the 
nature  of  an  admonition  to  the  jury  with  reference 
to  its  duty  in  considering  the  evidence  and  arriving  at 
a  verdict.  It  has  been  held  that  the  giving  of  instruc- 
tions of  this  character  must  necessarily  be  largely  a 
matter  of  discretion  with  the  trial  court.  38  Cyc 
1762;  Pittsburgh,  etc.,  R.  Co.  v.  Collins  (1907),  168 
Ind.  467,  80  N.  E.  415;  Pfaffenhack  v.  Lake  Shore, 
etc.,  R.  Co.  (1895) ,  142  Ind.  246, 41 N.  E.  530 ;  Birming- 
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ham  Fire  Ins.  Co.  v.  Pulver  (1888),  126  111.  329,  18 
N.  E.  804, 9  Am.  St.  598.  The  cases  cited  by  appellant 
do  not  indicate  the  contrary.  We  conclude  that  the 
court  did  not  commit  reversible  error  in  refusing  to 
give  said  instruction. 

We  find  no  reversible  error  in  the  record    Judg- 
ment affirmed. 


City  op  New  Albany  v.  Stallinos. 

[No.  10,098.    Filed  October  28,  1919.] 

1.  Municipal  Cobpobations. — Sidewa>lk8,—nDefeci9. — OhiervatUm. 
— ^A  traveler  has  the  right  to  assume  that  city  sidewalks  are 
reasonably  safe  for  travel;  and  though  he  must  use  -his  facul- 
ties for  observation  in  an  ordinary  and  reasonable  way  pro- 
portionate to  the  dangers  appr^ended,  this  does  not  require 
an  active  search  for  defects,  nor  a  constant  expectation  of 
danger,  and  he  is  not  necessarily  guilty  of  negligence  as  matter 
of  law  in  failing  to  observe  an  open  defect,  especially  when  his 
attention  is  diverted  by  some  sufficient  cause,    p.  236. 

2.  Municipal  Gobporations. — Defective  Sidewalk, — Persfmal  In- 
juries,— Oontrihutory  Negligence. — Since  the  enactment  of  {362 
Burns  1914,  Acts  1899  p.  62,  contributory  negligence  is  a  matter 
of  defense  in  an  action  against  a  city  for  personal  injuries 
caused  by  a  defective  sidewalk,    p.  236. 

8.  Municipal  Cobpobations. — Sidewalks,  —  Personal  Injuries. — 
Negligence. — In  an  action  for  personal  injuries  from  a  fall  occa- 
sioned by  a  defective  condition  of  a  sidewalk  used  as  much  as 
any  other  in  the  city,  where  it  consisted  of  bricks,  loosely  laid 
without  sand  or  other  filler,  on  a  slope  two  feet  long,  descend- 
ing five  or  six  inches,  where  by  the  ordinary  use  of  the  sidewalk 
spaces  of  two  to  three  inches  were  occasioned  between  the 
bricks,  and  such  condition  had  existed  for  several  weeks,  negli- 
gence on  the  part  of  the  city  was  a  question  of  fact  for  the 
Jury.    p.  237. 

4.  Municipal  Cobpobations.  —  Sidewalks.  —  Personal  Injuries. — 
Contributory  Negligence, — In   an   action   for  personal   injuries 
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from  a  fall  occasioned  by  a  loose  brick  and  hole  between  bricks 
in  a  sidewalk,  where  the  plaintiff  did  not  see  the  loose  brick 

.  or  know  of  the  hole,  but  was  giving  her  attention  to  a  vegetable 
display  along  the  sidewalk,  which  was  one  traveled  as  much 
or  more  than  any  other  in  the  city,  the  question  of  contributory 
negligence  was  one  of  fact  for  the  Jury,    pi  237. 

5.  Appeal.  —  Negligence,  —  Contributory  Negligence.^^Bvidence, — 
Sufficiency. — In  an  action  involving  negligence  and  contributory 
negligence  where  under  the  evidence  they  are  both  questions 
for  the  Jury  and  where  there  is  evidence  to  support  the  verdict, 
it  cannot  be  disturbed  on  appeal,    p.  237. 

&  AppsaIi. — Damages, — Conflicting  Evidence. — ^Where  in  an  action 
for  personal  injuries  there  is  conflicting  evidence  as  to  whether 
plaintiff  was  ruptured  by  falling  at  the  time  complained  of  or 
had  previously  been  ruptured,  the  question  is  one  for  the  Jury. 
p.  287. 

7.  Damages. — Amount, — Review. — The  Appellate  Ck)urt  cannot  say 
that  a  verdict  for  $1,6G0  is  excessive  or  due  to  improper  in- 
fluences where  the  plaintiff  has  sustained  a  fall  during  which 
she  struck  her  hand  upon  a  wooden  bench,  sprained  her  thumb 
and  wrist,  twisted  her  body  and  suffered  a  rupture,  and  was 
permanently  injured  thereby,    p.  237. 

From  Clark  Circuit  Court;  James  W.  Fortune, 
Judge. 

Action  by  Amelia  Stallings  against  the  city  of  New 
Albany.  From  a  judgment  for  plaintiff,  the  defen- 
dant appeals.    Affirmed. 

Charles  L.  Jewett,  Henry  E.  Jewett  and  Walter 
E.  Jewett,  for  appellant. 

Evan  B.  Stotsenhurg  a/nd  John  H.  Weather^^  for 
appellee. 

McMahan,  J. — ^Action  by  appellee  to  recover  dam- 
ages alleged  to  have  been  sustained  by  reason  of  a 
defective  sidewalk.  There  was  a  verdict  and  judg- 
ment in  her  favor  for  $1,650.  Appellant's  conten- 
tions are  that  the  court  erred  in  overruling  its  motion 
for  a  new  trial  for  the  reasons :    (1)  That  the  verdict 
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is  not  sustained  by  sufficient  evidence;  and  (2)  that 
the  damages  are  excessive. 

Appellee  while  walking  along  the  sidewalk  on  one 
of  the  public  streets  in  the  city  of  New  Albany,  in 
front  of  a  grocery  store,  saw  some  beans  displayed  in 
front  of  the  store,  and,  in  turning  and  walking  toward 
the  store,  she  stepped  upon  a  loose  brick  in  the  side- 
walk, which  slipped  or  turned  under  her  weight  and 
her  foot  slipped  into  a  hole  in  the  walk  where  another 
loose  brick  had  been  misplaced  and  knocked  out  by 
people  walking  over  the  sidewalk.  When  her  foot 
slipped  into  this  hole,  she  started  to  fall,  and  in  fall- 
ing she  struck  her  hand  on  a  bench  or  some  hard  sub- 
stance and  sprained  her  thumb  and  ankle,  hurt  her 
foot,  and  suffered  a  rupture  so  that  she  ip  required 
to  wear  a  truss.  She  did  not  see  the  loose  brick  or 
know  there  was  a  hole  in  the  walk.  The  sidewalk 
where  she  was  injured  was  traveled  as  much  or  more 
than  any  of  the  other  sidewalks  in  the  city.  The  side- 
walk immediately  in  front  of  the  grocery  store  where 
she  was  hurt  was  new  and  made  of  concrete,  while 
the  walk  in  front  of  the  adjoining  building  and  over 
which  she  had  just  passed  was  made  of  brick  and 
was  five  or  six  inches  higher  than  the  concrete  walk. 
[When  the  concrete  walk  was  constructed,  the  work- 
men took  up  the  brick  walk  for  a  distance  of  two 
feet  and  made  a  slope  from  the  brick  walk  down  to 
the  concrete  walk. 

The  condition  of  the  sidewalk  is  best  told  by  the 
witness  Justice  A.  Kraft,  who  was  a  councilman  at 
large  in  the  city  of  New  Albany  at  the  time  of  the 
accident.  He  says  in  substance  that,  when  the  side- 
walk was  built  in  front  of  the  grocery  store,  it  was 
built  five  or  six  inches  lower  than  the  sidewalk  in 
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front  of  the  building  next  to  it,  and  the  men  made  a 
slope  down  to  the  concrete  walk,  and  laid  the  brick 
back  in.  On  account  of  people  walking  over  these 
brick,  sometimes  they  would  be  out  and  sometimes  be 
put  back  in  again.  These  brick  were  loose,  and  when 
travelers  stepped  on  them  they  sometimes  would  get 
knocked  out,  or  kicked  out  of  place.  There  was  noth- 
ing on  the  concrete  sidewalk  to  hold  them.  When  these 
brick  were  first  put  in  on  this  slope  they  were  laid  close 
together,  sometimes  they  were  scattered  along  and 
sometimes  they  were  close  together.  Witness  on  one 
occasion,  with  his  foot,  moved  a  brick  over  to  make  it 
smooth.  The  brick  could  be  moved  to  and  fro  with 
one's  foot;  and,  when  some  of  them  were  out  and, 
after  people  had  walked  over  them,  there  would  be 
spaces  of  two  to  three  inches  between  the  brick,  and 
the  brick  would  probably  turn  when  people  walked 
over  them.  The  sidewalk  was  nine  feet  wide,  and  this 
slope  extended  all  the  way  across  the  walk ;  the  brick 
were  not  laid  in  sand  or  anything,  and  were  not  as 
tight  as  they  should  have  been. 

The  evidence  also  showed  that  this  condition  was 
temporary ;  that  the  brick  walk  was  to  be  taken  up  and 
a  new  concrete  walk  built  in  its  place  at  a  level  with 
the  concrete  walk  in  front  of  the  grocery  store.  The 
sidewalk  when  the  accident  happened  had  been  in 
the  condition  described  from  three  to  five  weeks  be- 
fore the  time  appellee  was  injured.  Appellee,  her 
husband  and  daughter  testified  that  she  was  not  rup- 
tured prior  to  this  accident.  A  number  of  her  neigh- 
bors and  acquaintances  testified  that  they  had  known 
her  for  years  and  never  knew  she  was  ruptured,  and 
never  heard  her  complain  of  being  ruptured.  Her 
family  physician  testified  that  he  never  heard  of  it, 
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and  in  his  opinion  the  rupture  was  a  recent  one.  Two 
witnesses  testified  that  about  five  years  before  this 
accident  appellant  told  them  that  she  was  ruptured 
and  showed  the  rupture  to  them,  and  that  she  was 
wearing  a  truss  at  that  time.  This  was  denied  by 
appellee. 

Appellant  contends  that  there  can  be  no  recovery 
for  the  reason  that  appellee  was  guilty  of  contribu- 
tory negligence.   The  facts  in  this  case  are  sim- 

1.  ilar  to  those  in  City  of  Valparaiso  v.  Schwerdt 
(1907),  40  Ind.  App.  608,  82  N.  E.  923,  where 

the  court  held  that  a  person  walking  along  a  sidewalk 
in  a  public  street  is  required  to  use  his  faculties  for 
observation  in  an  ordinary  and  reasonable  way,  pro- 
portionate to  the  dangers  apprehended,  but  that  he 
has  the  right  to  assume  that  the  sidewalk  is  reason- 
ably safe  for  travel,  and  he  is  neither  obliged  to  make 
an  active  search  for  defects,  nor  to  look  for  danger 
at  every  step.  He  has  the  right  to  assume  that  the 
city  and  its  officers  have  done  their  duty,  unless  there 
is  some  notice  to  put  him  on  guard,  and  he  is  not 
necessarily  guilty  of  negligence  as  a  matter  of  law 
in  failing  to  observe  even  an  open  defect.  This  rule 
is  especially  applicable  when  the  traveler's  attention 
is  diverted  by  some  sufficient  cause. 

Appellant  contends  that  the  facts  in  this  case  are 

practically  the  same  as  the  facts  in  City  of  Hunting- 

hurgh  v.  First  (1896),  15  Ind.  App.  552,  43 

2.  N.  E.  17.  It  will  be  observed,  however,  that 
the  case  cited  was  decided  prior  to  the  enact- 
ment of  §362  Burns  1914,  Acts  1899  p.  62,  and  that  at 
that  time  a  plaintiff  was  required  to  allege  and  prove 
want  of  contributory  negligence.  As  the  law  now 
stands,  contributory  negligence  in  a  case  of  this  kind 
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is  a  matter  of  defense.  The  case  just  cited  is  there- 
fore not  in  point. 

The  question  of  negligence  on  the  part  of  appel- 
lant, as  well  as  on  the  part  of  appellee,  was  a  question 
of  fact  for  the  jury,  and,  there  being  evidence 
3-7.  to  support  the  verdict,  we  cannot  disturb  it. 
The  character  and  extent  of  appellees*  injuries 
were  questions  for  the  jury.  She  alleged  that  in  fall- 
ing she  struck  her  hand  upon  a  wooden  beijch;  that 
she  sprained  her  thumb  and  wrist;  that  she  twisted 
her  body  and  suffered  a  rupture,  and  that  said  in- 
juries were  permanent.  The  jury  by  their  verdict 
found  these  allegations  to  be  true,  and  we  cannot  say 
that  the  amount  of  the  verdict  is  such  as  leads  to  the 
conclusion  that  the  jury  was  subject  to  some  im- 
proper influence. 

There  was  no  error  in  overruling  the  motion  for 
a  new  trial.    Judgment  affirmed. 


Wbesnbb,  Administbatob,  v.  Weesneb. 

[No.  10,091.     Filed  October  28,  1919.] 

1.  Limitation  of  Actions.  —  Statute,  —  Operation.  —  Contimioua 
Ctmtract  May  he  Express  or  Implied. — In  determining  the  ques- 
tion whether  a  contract  of  hire  was  continuous,  as  affecting 
the  running  of  the  statute  of  limitations,  it  makes  no  difference 
whether  the  contract  was  express  or  Implied,    p.  240. 

2.  ESxECXTTOBS  AND  Administbatobs. — Claims  Against  Estates. — 
Action  on  Implied  Contract  of  Hire. — Jury  Questions. — In  an 
action  on  a  claim  against  decedent's  estate  for  services  rendered 
decedent  in  which  claimant  sought  recovery  on  the  theory  of 
an  implied  contract,  it  was  for  the  jury  to  determine  whether 
claimant  performed  services  for  deceased  at  his  request,  or 
whether  he  availed  himself  thereof  knowing,  or  having  reason- 
able ground  to  believe,  that  compensation  was  expected,    p.  240. 
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3.  Executors  and  Administbatobb. — Services  Rendered  Decedent- 
Contract  of  Hire. — When  Implied, — If  services  were  performed 
at  the  request  of  decedent,  or,  if  he  knowingly  availed  himself 
thereof  and  had  reasonable  ground  to  believe  that  compensation 
therefor  was  expected,  the  law  will  imply  a  promise  to  pay  what 
such  services  are  reasonably  worth,    p.  240. 

4.  ExECUTOBS  AND  Administbatobs. — 8erv%C€%  Rendered  Decedent, 
— Contract  ot  Hire. — When  Implied. — ^If  the  circumstances  auth- 
orized the  person  rendering  services  to  decedent  reasonably  to 
expect  payment  therefor,  or  by  way  of  furtherance  of  the  in- 
tention of  the  parties,  or  because  reason  and  Justice  require 
compensation,  the  law  will  imply  a  contract  therefor,    p.  240. 

5.  LiMriATioN  OP  Actions. — Statute, — Operation, — ContinuAty  of 
Contract  of  Hire. — How  Determined. — The  test  of  "continuity" 
of  services  rendered  so  as  to  take  a  case  out  of  the  operation 
of  the  statute  of  limitations  does  not  depend  so  much  upon 
continuous  day-by-day  performance,  but  rather  upon  whether 
all  the  services  were  performed  under  one  contract,  either  ex- 
press or  implied,  with  no  definite  time  fixed  for  payment,  or 
whether  they  were  rendered  under  several  separate  contracts, 
p.  241. 

6.  ExECUTOBB  AND  ADMINISTBATOBS. — Claims  Against  Estate. — Imr 
plied  Contract  of  Hire. — Continuous  Services. — In  an  action  on  a 
claim  against  a  decedent's  estate  for  compensation  for  services 
performed  by  claimant  for  her  father-in-law  during  a  period  of 
about  ten  years,  the  action  being  based  on '  the  theory  of  an 
implied  contract  of  hire,  evidence  held  to'  sustain  verdict  for 
plaintiff,  both  as  to  the  implied  contract  by  deceased  to  pay 
for  the  services  and  as  to  the  services  being  continuous,    p.  241. 

7.  Husband  and  Wipe. — Wife's  Right  to  Separate  Earnings. — ^A 
wifes*  separate  earnings  for  services  other  than  those  rendered 
to  the  family  belong  to  her,  and,  where  she  had  performed  ser- 
vices, it  is  a  question  of  fact  whether  she  contributed  them  as 
services  for  her  husband  or  family,  or  performed  them  pursuant 
to  an  agreement  between  herself  and  the  stranger  for  whom  they 
were  rendered,    p.  242. 

From  Wabash  Circuit  Court;  Nelson  G.  Hunter, 
Judge. 

Action  by  Elizabeth  Weesner  on  a  claim  against  the 
estate  of  Allen  Weesner,  deceased,  opposed  by  D.  E. 
Weesner,  administrator.  From  a  judgment  for  plain- 
tiff, the  administrator  appeals.    Affirmed. 
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A.  H.  Plummer,  Walter  G.  Todd  and  Franklin  W. 
Plummer,  for  appellant. 
D.  F.  Brooks,  for  appellee. 

Enlob,  J. — The  appellee  filed  a  claim  against  the 
estate  of  Allen  Weesner,  deceased,  for  services  al- 
leged to  have  been  rendered  by  her  to  decedent,  in 
his  lifetime.  The  claim,  not  being  allowed,  was  trans- 
ferred to  the  issue  docket  for  trial.  Answer  was  filed 
in  four  paragraphs:  (1)  General  denial;  (2)  six 
years'  statute  of  limitations;  (3)  payment;  (4)  set- 
off. The  cause  was  submitted  to  a  jury,  which  re- 
turned a  verdict  in  favor  of  appellee  in  the  sum  of 
$875,  upon  which  judgment  was  rendered. 

The  only  error  assigned  and  relied  upon  is  the  ac- 
tion of  the  court  in  overruling  appellant 's  motion  for 
a  new  trial. 

The  reasons  assigned  therein,  which  we  are  called 
upon  to  consider  on  this  appeal,  are  the  following: 
(a)  The  verdict  is  not  sustained  by  sufficient  evi- 
dence; (b)  error  in  admitting  certain  testimony;  (c) 
error  in  excluding  certain  offered  testimony;  (d)  er- 
ror in  giving  instruction  No.  6,  requested  by  appel- 
lee; (e)  error  in  giving  instruction  No.  10,  requested 
by  appellee. 

The  appellant  insists  that  his  first  and  second 
points  above  are  well  taken,  because  the  evidence  does 
not  show  that  the  services  of  appellee,  rendered  to 
him  during  the  last  six  years  of  his  decedent's  life, 
were  worth  $875,  the  amount  of  the  verdict ;  and  that 
therefore  the  verdict  for  this  amount  is  not  sustained 
by  sufficient  evidence  and  is  excessive. 

The  theory  of  appellant  is  that,  because  the  ser- 
vices rendered  were  not  rendered  continuously,  in 
fact,  but  rendered  at  different  times  and  covering 
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different   periods,   they   were    not   therefore 

1.  ** continuous  services*'  within  the  meaning  of 
the  law,  and  that  therefore,  at  most,  only  those 

services  rendered  within  the  last  six  years  next  pro- 
ceeding the  death  of  Allen  Weesner  could  be  recov- 
ered for.  In  determining  the  question  of  continuity, 
it  makes  no  difference  whether  the  contract  was  ex- 
press or  implied.  Crampton  v.  Logan  (1902),  28  Ind. 
App.  405,  63  N.  E.  51. 

No  express  contract  to  pay  for  the  services  ren- 
dered and  for  which  this  claim  was  filed  was  alleged, 
or  attempted  to  be  proved.     Appellee's  case 

2.  proceeded  upon  the  theory  of  an  implied  con- 
tract, and  it  therefore  became  a  question  of 

fact  for  the  determination  of  the  jury  whether  the 
appellee  did  work  or  perform  service  for  said  Allen 
Weesner  at  his  request;  or,  whether  Allen  Weesner 
knowingly  availed  himself  thereof  and  accepted  the 
benefits  therefrom,  knowing,  or  having  reason- 

3.  able  grounds  to  believe,  that  appellee  was  ex- 
pecting compensation  therefor,  he  not  being  a 

member  of  the  family  of  appellee,  for,  if  such  were 
the  facts,  the  law  will  imply  the  promise  to  pay  there- 
for what  such  services  were  reasonably  worth. 

If  the  circumstances  authorized  the  person  ren- 
dering the  services  reasonably  to  expect  payment 
therefor,  by  way  of  furtherance  of  the  inten- 

4.  tion  of  the  parties,  or  because  reason  and  jus- 
tice require  compensation,  the  law  will  imply 

a   contract   therefor.     Crampton  v.   Logan,  supra. 
Eppert  v.  Gardner  (1911),  48  Ind.  App.  188,  93  N.  E. 
550. 
The  test  of  **  continuity ,' *  so  as  to  take  the  case 
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ont  of  the  operation  of  the  statute,  seems  not  fo 
depend  so  much  upon  continuous  day-by-day 

5.  performance,  but  rather  is  to  be  determined 
by  the  answers  to  the  following  questions: 

Were  all  the  services  performed  under  one  contract, 
whether  express  or  implied,  with  no  definite  time 
fixed  for  payment,  or  were  they  rendered  under  sev- 
eral separate  contracts!  In  Crampton  v.  Logcm, 
supra,,  it  was  said:  ** Where  no  certain  time  is  fixed 
for  payment,  or  when  the  contract  shall  end,  or  where, 
as  in  this  case,  the  evidence  tends  to  support  the 
theory  that  compensation  was  to  be  made  to  appellee 
at  the  death  of  Knight,  if  not  before,  the  contract, 
whether  express  or  implied,  should  be  considered 
and  treated  as  a  continuous  one,  and  the  statute  of 
limitations  would  not  begin  to  run  until  the  services 
were  ended.'* 

In  this  case  there  is  evidence  in  the  record  tending 

to  show  the  following  facts:    That  Allen  Weesner, 

at  the  time  of  his  death  in  1914,  was  more  than 

6.  ninety  years  of  age;  that  he  was  feeble  in 
body  and  hard  of  hearing;  that  he  was. for 

several  years  prior  to  his  death  afflicted  with  disease 
of  kidneys  and  had  no  power,  by  reason  thereof,  to 
control  his  urine ;  that  after  the  death  of  his  wife  he 
was  left  alone,  and  had  no  one  to  look  after  and  care 
for  Him,  or  for  his  house  and  home ;  that  he  continued 
to  stay  at  his  own  home  for  a  time,  and  while  so  doing 
appellee  prepared  and  took  to  him  his  meals,  and 
cared  for  his  room,  bed  and  clothing;  that  he  also 
stayed  for  a  time  at  the  home  of  his  son  Wallace 
Weesner,  husband  of  appellee,  and  while  there  the 
appellee  cared  for  and  waited  upon  him,  kept  his 
room,  at  her  home,  and  also  looked  after  the  care  of 
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his  own  home ;  that  he  also  stayed  for  a  short  time  in 
the  home  of  another  son,  bnt  spent  most  of  the  time, 
after  the  death  of  his  wife,  either  at  his  own  home,  or 
at  the  home  of  the  said  son,  Wallace ;  that  he  died  at 
the  home  of  his  said  son,  Wallace. 

The  claim  was  for  services  covering  a  period  of 
about  ten  years,  and  there  is  ample  evidence  in  the 
record  to  sustain  the  verdict  of  the  jury,  both  as  to 
the  implied  contract  by  deceased  to  pay  for  same,  and 
as  to  said  services  being  continuous. 

The  objections  by  appellant  to  certain  testimony 
were  based  upon  the  assumption  that  the  six-year 
statute  of  limitations  applied,  on  the  theory  that  the 
services  were  not  continuous.  What  we  have  hereto- 
fore said  disposes  also  of  this  contention.  The  court 
did  not  err  in  the  matter  of  receiving  or  excluding  any 
of  the  testimony  complained  of  by  appellant. 

Appellant  next  urges  that  the  court  erred  in  giving 

instructions  Nos.  6  and  10,  of  those  requested  by 

appellee.    Appellant's  objection  to  those  instructions 

is  predicated  upon  the  theory  that,  as  appellee 

7.  and  her  husband  were  living  together,  what 
she  did  for  the  deceased  she  did  not  do  as  a  sep- 
arate business  of  her  own,  but  as  a  part  of  her  hus- 
band's business,  and  that  therefore  she  can  have  no 
independent  claim. 

In  the  case  of  Kennedy  v.  Swisher  (1905),  34  Ind. 
App.  676,  73  N.  E.  724,  it  was  said:  ''While  the 
statute  does  not  relieve  a  married  woman  from  the 
duty  of  personal  service  for  her  husband  and  family, 
it  vests  in  her  the  ownership  of  earnings  which  accrue 
from  her  services  for  others.  •  •  •  She  having 
performed  the  services,  it  was  a  question  of  fact 
whether  she  contributed  them  as  services  for  her  hus- 
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band  or  family,  or  performed,  them  pursuant  to  an 
agreement  between  herself  and  the  stranger  for  whom 
they  were  rendered/'  See,  also,  Hamilton  v.  Estate 
of  HamUton  (1901),  26  Ind.  App.  114,  59  N.  E.  344. 

There  is  no  evidence  in  this  record  that  would  have 
warranted  the  jury  in  finding  that  appellee  had  been 
paid  for  her  said  services. 

There  has  been  no  error  presented,  and  the  judg- 
ment is  therefore  affirmed. 


City  op  Indianapolis  v.  Bybnb  bt  al. 

[No.  10,100.     Filed  October  28,  1919.] 

Municipal  CJobpobationb. — Streets. — Location  of  Place  of  Injury,-^ 
Evidence, — In  an  action  against  a  city  for  personal  injuries  aus- 
talned  from  a  defect  In  a  street,  the  location  of  such  defect  within 
the  corporate  limits  of  the  city  may  be  shown  by  the  testimony 
of  the  plaintiff. 

From  Marion  Superior  Court  (95,937) ;  F.  G.  Clif- 
ford,  Judge. 

Action  by  Joseph  Byrne  against  the  city  of  Indi- 
anapolis and  another.  From  a  judgment  in  favor  of 
the  plaintiff  against  the  city,  the  defendant  city  ap- 
peals.   Affirmed. 

WUliam  A.  Pickens,  Walter  Myers,  Edward  Hohli, 
Russell  J.  Ryan  and  Paul  G.  Davis,  for  appellant. 
George  W.  Galvin,  for  appellee. 

Batman,  C.  J. — Joseph  Byrne  commenced  this  ac- 
tion against  the  city  of  Indianapolis  and  the  Vandalia 
Bailroad  Company  to  recover  damages  for  personal 
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injuries  alleged  to  have  been  sustained  by  reason  of 
a  defect  in  South  Belmont  avenue,  a  street  in  said 
city  along  its  western  boundary.  After  the  cause  had 
been  put  at  issue  by  the  filing  of  general  denials,  it 
was  submitted  to  a  jury  for  trial,  resulting  in  a  ver- 
dict against  both  defendants  for  the  sum  of  $200. 
Each  defendant  filed  a  motion  for  a  new  trial,  the 
motion  of  the  city  being  overruled,  and  the  motion  of 
the  railroad  company  being  sustained.  The  court  ren- 
dered judgment  against  the  city  on  the  verdict,  from 
which  judgment  it  now  appeals  and  has  assigned 
the  action  of  the  court  in  overruling  its  motion  for 
a  new  trial  as  the  sole  error  on  which  it  relies  for 
reversal. 

The  only  error  presented  by  this  appeal  relates  to 
the  action  of  the  court  in  permitting  appellee  Byrne, 
while  testifying  as  a  witness  on  his  own  behalf,  to  an- 
swer the  following  question  over  appellant's  objec- 
tion, and  in  refusing  to  strike  out  the  answer  there- 
to:  *  *  Was  this  place  you  fell  into,  this  rut  or  wash- 
out, in  the  city  of  Indianapolis!''  Answer,  "Yes." 
The  record  discloses  that  the  purpose  of  this  question 
and  answer  was  to  show  that  the  place  at  which  the 
witness  received  his  alleged  injury  was  within  the 
corporate  limits  of  said  city.  The  question  and  an- 
swer were  proper  for  such  purpose,  and  the  court  did 
not  err  in  its  rulings  with  reference  thereto.  McKeen 
v.  Haskell  (1886),  108  Ind.  97,  8  N.  E.  901;  Shea  v. 
City  of  Muncie  (1897),  148  Ind.  14,  46  N.  E.  138; 
Indianapolis  Union  R.  Co.  v.  Waddington  (1907),  169 
Ind.  448,  82  N.  E.  1030 ;  New  York,  etc.,  R.  Co.  v.  Lind 
(1913),  180  Ind.  38,  102  N.  E.  449;  Wabash  R.  Co.  v. 
Gretzinger  (1914),  182  Ind.  155, 104  N.  E.  69.  These 
authorities  render  a  discussion  of  the  question  unnec- 
essary.   Appellant  cites  the  case  of  Miller  v.  City  of 
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Valparaiso  (1893),  10  Ind.  App.  22,  37  N.  E.  418,  in 
support  of  its  contention,  but  it  is  sufficient  to  say  in 
answer  thereto  that,  while  the  method  of  proof  there 
suggested  might  have  been  followed,  it  was  not  neces- 
sary to  do  so,  as  shown  by  the  authorities  cited. 
We  find  no  error  in  the  record.   Judgment  affirmed. 


Home  Packing  and  Ice  Company  bt  al.  v.  Cahill. 

[No.  10,488.     Filed  May  29,  1919.     Rehearing  Denied  October 

29,  1919.] 

1.  Master  ane  Servant. — Workmen's  Compensation. — Agreement 
as  to  Compensation. — ^The  employer  cannot  complain  of  an  agree- 
ment for  compensation,  duly  approved  and  being  i>erformed  under 
the  Workmen's'  Ck)mpensation  Act,  on  the  ground  that  such 
agreement  is  incomplete  in  that  it  makes  no  provision  for  the 
Injured  employe  during  any  x)ossible  period  of  partial  disability, 
p.  247. 

2.  BIasteb  and  Servant. — Workmcn^s  Compensation. — Appeals. — 
Enforcing  Award. — An  appeal  from  a  ruling  by  the  Industrial 
Board,  denying  employer's  petition  to  set  aside  an  agreement 
for  compensation  and  ordering  a  resumption  of  payments  there- 
under, does  not  challenge  the  power  of  the  board  to  make  the 
order  of  resumption  on  the  ground  that  the  sole  power  to  enforce 
an  award  rests  in  the  circuit  court,    p.  248. 

3.  Master  and  Servant. — Workmen's  Compensation. — Agreement 
as  to  Compensation, — Conclusiveness. — Setting  Aside. — ^An  agree- 
ment which  has  been  made  under  and  in  compliance  with  the 
Workmen's  Compensation  Act,  which  has  been  approved  by  the 
Industrial  Board,  and  under  which  payments  have  been  made, 
cannot  be  set  aside  on  the  petition  of  the  employer  and  hla  in- 
surer, based  on  the  general  ground  that  the  injury  did  not 
arise  out  of  and  in  the  course  of  the  employment,  where  peti- 
tioners do  not  claim  that  ther^  was  any  mistake  as  to  any  spe- 
cific fact  but  merely  seek  to  challenge  their  conclusion  as  to 
this  element  of  the  agreement,  since  the  agreement  is  a  confes- 
sion of  liability  and  has  by  the  board's  approval  the  force  and 
effect  of  an  award,    p.  248, 
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From  the  Industrial  Board  of  Indiana.  Proceed- 
ings for  compensation  under  the  Workmen  *s  Com- 
pensation Act  by  William  Cahill  against  the  Home 
Packing  and  Ice  Company  and  its  insurer.  From  a 
ruling  by  the  Industrial  Board,  denying  the  petition 
of  the  Home  Packing  and  Ice  Company  to  set  aside 
an  agreement  for  compensation  and  ordering  a  re- 
sumption of  payments  thereunder,  the  petitioner 
appeals.    Affirmed. 

Batt  (B  Banner,  for  appellant. 

A.  J.  Kelley  and  F.  8.  Rawley,  for  appellee. 

Dausman,  J.-^n  April  1,  1917,  the  appellee  re- 
ceived an  injury  by  accident  while  at  appellants'  in- 
dustrial plant.  Thereafter  appellants  *  insurance  car- 
rier made  an  investigation  of  the  matter  and  re- 
ported to  appellant  that  appellee  was  in  the  employ- 
ment of  appellant  at  the  time  of  the  accident;  that 
appellee's  injury  arose  in  the  course  of  the  employ- 
ment; and  that  his  average  weekly  wage  at  said  time 
was  $35.  On  November  5,  1917,  the  parties  hereto 
entered  into  an  agreement  as  to  compensation  under 
^57  of  the  Workmen's  Compensation  Act.  Acts  1915 
p.  392,  §80201  et  seq.  Burns'  Supp.  1918.  This  agree- 
ment  was  signed  also  by  the  insurance  carrier,  and 
was  filed  with  and  approved  by  the  Industrial  Board. 
Pursuant  to  the  agreement,  appellant  paid  the  medi- 
cal, hospital  and  surgical  expenses  occasioned  by  the 
injury,  and  also  compensation  aggregating  $435.60. 
On  August  2,  1918,  appellant  filed  its  verified  peti- 
tion to  set  aside  the  agreement  on  the  ground  (1) 
that  it  was  entered  into  by  reason  of  mutual  mistakes 
of  fact,  and  (2)  that  it  does  not  fully  comply  with 
the  statute. 
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The  specific  facts,  concerning  which  it  is  averred 
the  parties  acted  mistaMngly,  are  the  following:  (1) 
That  appellee  was  in  the  employ  of  appellant  when 
he  received  the  injury,  but  in  truth  he  was  not;  (2) 
that  appellee's  average  weekly  wage  was  $35,  but  in 
truth  w^s  only  $21.10 ;  and  (3)  that  the  injury,  by  acci- 
dent, arose  out  of  and  in  the  course  of  the  employ- 
ment, but  in  truth  did  not. 

The  particular  defect  which  appellant  claims  con- 
stitutes an  incompleteness  is  that  it  provides  com- 
pensation for  the  period  of  total  disability  only,  and 
fails  to  make  any  provision  for  compensation  for  any 
period  of  partial  disability  which  may  ensue. 

After  hearing  the  evidence,  the  board  found  that 
there  was  no  mistake,  refused  to  set  aside  the  agree- 
ment, and  ordered  appellant  to  resume  payments 
thereunder. 

We  have  considered  the  evidence  carefully,  and 
we  find  that  it  tends  fairly  to  support  the  decision  of 
the  board  with  respect  to  the  alleged  mistakes. 

The  alleged  incompleteness  of  the  agreement,  if  it 
be  a  defect  at  all,  is  of  such  a  character  that  appel- 
lant cannot  complain  of  it.    With  some  sem- 

1.  blance  of  reason  appellee  might  complain  of  it 
on  the  ground  that  in  the  course  of  recovery 
his  total  disability  may  cease  and  a  period  of  partial 
disability  may  follow,  for  which  partial  disability  no 
compensation  is  provided.  But  the  statute  supplies 
a  way  by  which  any  change  in  the  condition  of  the 
workman  may  be  presented  to  the  board  and  the 
proper  relief  obtained. 

Appellant  asserts  that  the  board  has  no  power  to 
order  a  resumption  of  payments,  and  that  the  sole 
power   to   enforce   an   award   rests  in   the  circuit 
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2.  court.    But  the  attempt  to  procure  a  decision 
on  that  point  in  this  appeal  is  manifestly  pre- 
mature. 

The  sufficiency  of  the  petition  to  raise  the  question 

whether  the  in  jury,  arose  out  of  and  in  the  course  of 

the  employment  has  not  been  presented.    But 

3.  we  deem  it  advisable  to  say  that  we  doubt  the 
propriety  of  permitting  that  question  to  be 

tried  on  a  petition  to  set  aside  an  agreement  for 
compensation.  Appellant  earnestly  insists  that  the 
injury  did  not  arise  out  of  the  employment,  but  does 
not  claim  that  there  was  any  mistake  as  to  any  spe- 
cific fact  entering  into  this  element.  Apparently  ap- 
pellant and  its  insurance  carrier  were  fully  informed 
concerning  every  evidential  fact,  and  from  these  facts 
they  drew  their  own  conclusion.  Knowing  all  the  de- 
tails, they  concluded  that  the  injury  arose  out  of  and 
in  the  course  of  the  employment.  By  making  the 
agreement  they  admitted  and  confessed  liability.  See 
Retmier  v.  Cruse  (1918),  67  Ind.  App.  192, 119  N.  E. 
32.  They  recognized  the  agreement  by  continuing 
to  make  payments  thereunder ;  but  finally  it  occurred 
to  them  that  perhaps  they  erred  in  their  conclusion 
as  to  their  liability.  Evidently  their  petition  was 
then  filed  in  the  hope  that  by  this  procedure  they 
could  have  the  board  determine  whether  the  injury 
arose  out  of  and  in  the  course  of  the  employment,  and 
thus  procure  a  review  of  the  very  thing  which  they 
had  determined  for  themselves.  An  agreement  for 
compensation,  made  in  compliance  with  the  statute 
and  approved  by  the  board,  has  the  force  and  effect 
of  an  award.  In  re  Stone  (1917),  66  Ind.  App.  38, 
117  N.  E.  669.  It  would  seem  that  an  award  rest- 
ing on  an  agreement  ought  not  to  be  set  aside  for 
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the  mere  purpose  of  permitting  an  employer  to  try 
out  the  merits  of  his  confession  of  liability.  It  may 
be  proper  in  a  proceeding  of  this  character  to  show 
that  there  was  a  mistake  as  to  some  specific  fact 
which  would  result  in  modifying  the  award  in  some 
particular ;  but  we  are  of  the  opinion  that  the  question 
of  liability  cannot  be  raised  in  this  manner.  It  is 
doubtful,  also,  whether  the  statute  contemplates  an 
appeal  from  the  action  of  the  board  with  respect  to 
petitions  of  this  kind. 

The  action  of  the  Industrial  Board  is  affirmed. 


Adams  v.  Sghneideb  et  al. 

[No.  9,956.     FUed  October  29,  1919.] 

1.      SCHOOLB     AND     SCHOOL     DiSTBIGTB. — City     SchOOU, — POWCTS     Of 

School  Board, — School  AthletiCB. — ^The  powers  conferred  on  city 
school  boards  are  broad  enough  to  permit  such  boards  to  arrange 
for  the  conduct  of  field  day  exercises  by  their  schools,    p.  255. 

2.  OmcEBS. — DiscretUmary  Acta, — Imtnunity  from  Personal  Lia- 
IHUiy. — ^A  duty  is  discretionary  when  it  rests  with  the  officer  to 
determine  whether  he  should  perform  a  certain  act,  and  if  so, 
in  what  way;  and,  in  the  absence  of  corrupt  motives,  he  is  not 
liable  for  the  exercise  of  such  discretion,    p..  255. 

3.  Officers. — Ministerial  Acts, — Personal  LiaMlity  for  Negligence, 
— The  duties  of  an  officer  in  the  ];)erformance  of  an  act  which 
he  has,  In  the  exercise  of  a  discretionary  power,  detern^ined 
shall  be  done,  are  ministerial,  and  for  negligence  in  the  per- 
formance thereof,  which  results  in  injury,  he  may  be  liable, 
p.  255. 

4.  Schools  and  School  Districts. — Field  Day  Exercises. — Members 
of  Board. — Discretionary  Acts, — Personal  Liatility. — ^The  acts  of 
members  of  the  school  board  of  a  city,  in  determining  to  hold 
field  day  exercises,  and  the  manner  in  which  they  shall  be  con- 
ducted, were  discretionary,  and  for  injuries  resulting  therefrom 
tliey  were  not  personally  liable,    p.  258. 
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5.  Schools  and  School  Districts. — Members  of  School  Board  of 
City, — Ministerial  Acts. — Personal  lAahility, — ^The  acts  of  mem- 
bers of  the  school  board  of  a  city  in  preparing  for  field  day 
exercises  and  in  the  general  management  thereof,  were  minis- 
terial acts,  for  the  negligent  performance  of  which  by  them- 
selves, by  their  agent,  or  by  an  independent  contractor,  they 
were  personally  liable,    p.  258. 

6.  Schools  and  School  Districts. — Clerk  of  School  Board, — Min- 
isterial Acts, — Personal  LiahiHty, — ^The  acts  performed  by  the 
clerk  of  a  city  school  board  In  having  seats  oonstructed  for  use 
by  spectators  at  field  day  exercises  by  direction  of  the  school 
board  were  ministerial;  and,  if  negligently  performed,  he  was 
jointly  liable  with  the  members  of  the  board  for  any  resulting 
injury,    p.  258. 

7.  Negligence. — Theaters  and  Shows, — Dangerous  Structures. — 
Failure  to  Discover  Conditions. — One  who  owns  or  controls  a 
place  of  public  entertainment  must  know  that  the  place  is  safe 
for  public  use,  and  use  care  and  diligence  to  keep  it  safe;  and 
want  of  knowledge  of  defective  conditions  discoverable  in  the 
use  of  ordinary  care  will  not  excuse  him  from  liability  for  in- 
juries occasioned  by  his  neglect,     p.  259. 

8.  Negligence. — Theaters  and  Shows, — Dangerous  Structures, — 
Independent  Contractor, — One  who  owns  or  controls  a  place  of 
public  entertainment  is  not  relieved  from  liability  for  injuries 
occasioned  by*  the  dangerous  condition  of  the  place  by  the  fact 
that  an  independent  contractor  intervened  in  the  preparation 
of  such  place  for,  or  in  the  conduct  of,  an  entertainment  therein, 
p.  259. 

0.  Negligence. — Theaters  and  Shows, — Right  of  Patrons  to  As- 
sume Safety  of  Place, — Those  who  attend  and  pay  for  admis- 
sion to  a  place  of  entertainment  have  a  right  to  assume  that 
a  safe  place  has  been  prepared  for  them,  and  need  not  inspect 
the  surroundings  to  determine  whether  they  are  safe.    p.  259. 

From  Warrick  Circuit  Court;  Ralph  Roberts, 
Judge. 

Action  by  Margaret  Adams  against  Jacob  U. 
Schneider  and  others.  From  a  judgment  for  the 
defendants,  the  plaintiff  appeals.    Reversed. 

John  H.  Luckett,  Charles  F.  Werner,  U.  W.  Young- 
blood  and  Eugene  H.  Iglehart,  for  appellant. 
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J.  B.  Brill,  F.  H.  Hatfield  and  J.  W.  Brady,  for 
appellee. 

Nichols,  P.  J. — This  action  was  in  tort  for  dam- 
ages resulting  from  personal  injuries  sustained  by 
the  appellant  caused  by  the  collapse  of  a  tier  of  seats, 
one  of  which  she  occupied  at  appellees'  invitation 
while  patronizing  a  public  exhibition  for  hire,  given 
by  appellees,  and  for  admission  to  which  the  appel- 
lant had  paid  the  charge  required. 

It  is  averred  in  the  complaint  in  substance  that: 
On  May  22,  1914,  the  appellees  gave,  maintained  and 
conducted  for  profit  at  the  baseball  park  in  the  city  of 
Evansville,  a  public  exhibition  and  place  of  amuse- 
ment and  entertainment  known  as  a  '  *  Field  Day  Ex- 
hibition.'*  On  and  prior  to  said  date  the  appellees 
invited  the  public  to  attend  the  same,  and  charged 
twenty-five  cents  admission  with  an  additional  charge 
for  certain  seats.  Appellant  accepted  such  invitation, 
purchased  tickets,  on  the  surrender  whereof  she  was 
duly  admitted  and  invited  to  occupy,  and  did  occupy 
one  of  the  tiers  of  temporary  seats  erected  by  appel- 
lees. While  she  was  so  seated,  the  seats  gave  way 
and  fell  to  the  ground,  whereby  the  appellant  was 
thrown  violently  to  the  ground  amid  a  struggling 
mass  of  people,  and  severely  injured.  That  at  all 
times  referred  to,  the  management,  maintenance,  and 
supervision  of  said  premises  and  seats,  as  between 
appellant  and  appellees,  were  in  the  exclusive  power 
and  control  of  the  appellees.  At  the  time  of  such 
injury  and  at  the  time  the  public  were  so  invited  to 
attend,  said  seats  were  not  in  a  safe  condition  for 
such  purpose,  and  were  not  strong  enough  to  hold 
the  people  intended  and  suffered  by  appellees  to 
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occupy  them.  Appellees  negligently  invited  and  per- 
mitted a  large  crowd  of  people,  including  appellant, 
to  occupy  such  seats,  as  aforesaid,  while  the  same 
were  in  such  weak  and  unsafe  condition.  As  a  result 
of  such  negligence  said  seats  gave  way  as  aforesaid, 
and  thereby  appellant  was  injured  to  her  damage  in 
the  sum  of  $10,000  for  which  amount  she  prays  judg- 
ment. 

There  was  no  demurrer  to  the  complaint,  but  each 
appellee  separately  answered  with  a  general  denial. 
On  change  of  venue,  the  case  was  tried  in  the  Warrick 
Circuit  Court.  On  trial,  the  appellant  dismissed  her 
action  as  to  the  defendant  Torolin.  Appellant  hav- 
ing introduced  her  evidence  and  rested,  the  appel- 
lees  each  moved  the  court  to  direct  a  verdict  in  his 
favor,  each  of  which  motions  was  by  the  court  sus- 
tained, to  which  ruling  the  appellant  excepted,  and, 
the  jury  having  returned  a  verdict  according  to  such 
instructions  for  appellees,  the  court  rendered  judg- 
ment thereon  that  the  appellant  take  nothing  by  her 
suit,  and  that  the  appellees  should  recover  from  the 
appellant  their  costs,  to  which  judgment  the  appel- 
lant duly  excepted.  Thereafter  the  appellant  filed 
her  motion  for  a  new  trial,  in  which  she  specified  as 
error:  The  court's  ruling  in  sustaining  the  motion 
of  each  of  the  appellees  to  instruct  the  jury  to  return 
a  verdict  for  such  appellees  and  each  of  them ;  in  so 
instructing  the  jury  to  return  a  verdict  for  each  of 
the  appellees;  that  the  verdict  is  not  sustained  by 
suflScient  evidence;  that  the  verdict  is  contrary  to 
law,  and  that  the  court  erred  in  rendering  judgment 
on  the  verdict  of  the  jury  against  the  appellant  and 
in  favor  of  each  of  the  appellees.  This  motion  was 
overruled  by  the  court,  to  which  ruling  the  appellant 
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excepted,  and  now  on  appeal  assigns  as  error  the 
ruling  of  the  court  in  overruling  her  motion  for  a 
new  trial.  It  appears  by  the  evidence  in  this  case 
that  the  appellees  Rosencranz,  Strouse  and  Schneider 
were  members  of  the  school  board  of  the  city  of 
Evansville.  The  defendant  Tomlin  was  superinten- 
dent of  such  schools,  and  the  appellee  Fisher  was 
clerk  of  the  school  board.  As  such  clerk  it  was  part 
of  his  duty  to  make  out  payrolls,  to  attend  to  paying 
bills  for  the  board,  to  look  after  the  work  generally 
and  to  transact  minor  matters  of  business  for  the 
board  in  which  matters  he  had  discretion.  It  had 
been  the  custom  of  the  school  authorities  of  the  city 
of  Evansville  to  conduct  what  is  commonly  known  as 
**  Field  Day  Exercises, '*  such  exercises  having  been 
<5onducted  in  substantially  the  same  way  for  the  past 
fourteen  or  fifteen  years.  In  the  year  1914,  it  hav- 
ing been  determined  to  conduct  such  field  day  exer- 
cises as  theretofore,  the  said  appellees,  members  of 
the  school  board,  directed  the  said  appellee  Fisher, 
clerk,  to  make  arrangements  therefor,  a  part  of 
which  consisted  in  constructing  the  seats,  the  falling 
of  which  resulted  in  the  injury  that  is  involved  in 
this  action.  This  authority  to  make  arrangements  for 
said  field  day  exercises,  and  further  to  conduct  the 
management  of  the  ball  park  on  field  day,  was  given 
to  appellee  Fisher  at  a  meeting  of  such  school  board. 
The  said  appellees,  members  of  the  school  board,  di- 
rected said  Fisher  to  have  the  seats  constructed,  and 
thereupon  he  hired  one  Poelhuis  to  construct  them, 
he  having  been  the  person  who  had  done  so  for  the 
two  previous  years.  Poelhuis  was  instructed  to  put 
up  the  same  kind  of  seats  that  he  had  built  thereto- 
fore and  was  given  no  plans.    He  furnished  the  lum- 
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ber  and  took  it  away  and  owned  it  afterward.  Ap- 
pellee Fisher  had  nothing  further  to  do  with  the 
construction  of  the  seats,  and  did  not  see  them  until 
about  two  o'clock  on  the  day  of  the  accident,  which 
was  a  short  time  before  it  occurred.  He  had  then 
gone  to  the  grounds  for  the  purpose  of  getting  every- 
thing in  running  order,  being  in  charge  of  the  man- 
agement for  the  day,  and  with  furnishing  the  facili- 
ties and  getting  everything  to  running  smoothly.  He 
was  assisted  in  such  duties  by  the  janitors,  teachers 
and  policemen,  whom  he  instructed  in  a  general  way 
to  perform  their  duties  as  they  had  on  previous  occa- 
sions. Appellees  Schneider,  Strouse  and  Bosencranz 
had  nothing  to  do  with  the  entertainment  further  than 
hereinbefore  set  out,  nor  the  selection  of  the  person 
to  build  the  seats,  except  to  authorize  appellee  Fisher 
to  have  the  work  done  as  it  had  been  done  before. 
The  said  Poelhuis  was  furnished  no  plans  or  specifi- 
cations and  was  left  to  his  own  independent  judg- 
ment  in  all  matters  pertaining  to  the  selection  of  ma- 
terials, and  the  manner  and  plan  of  erecting  said 
seats.  There  was  no  inspection  of  them  until  after 
the  accident,  when  it  was  discovered  that  only  six 
and  eight-penny  nails  had  been  used,  the  seat  boards 
only  being  nailed  occasionally,  **here  and  there.** 
There  was  no  sufficient  bracing.  Other  than  the  ap- 
pellant's injuries  and  the  extent  of  the  same,  this 
is  the  substance  of  all  the  evidence  given  in  this  case, 
and  at  the  conclusion  of  which,  upon  motion  of  each 
of  the  appellees,  the  jury  was  instructed  to  return  a 
verdict  against  the  appellant  and  in  favor  of  each  of 
the  appellees.  It  will  be  observed  that  this  action  is 
not  against  the  school  board  as  such,  or  the  city 
schools,  but  that  it  is  an  action  against  the  respective 
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members  of  the  school  board  and  the  clerk  thereof 
individually. 

It  is  made  the  duty  of  school  trustees  of  cities  to 
take  charge  of  the  educational  affairs  of  their  re- 
spective cities,  and  to  provide  a  suitable  appa- 

1.  ratus  and  other  articles  and  educational  appli- 
ances necessary  for  thorough  and  efficient 
management  of  the  schools  (^6410  Bums  1914, 

2.  Acts  1901  p.  514) ;  to  provide  for  the  teaching 
of  such  branches  as  they  may  from  time  to 
time  direct  (§6582  Burns  1914,  §4497  R.  S. 

3.  1881) ;  to  care  for  and  manage  all  property 
belonging  to  their  corporation  (§6412  Burns 

1914,  Acts  1907  p.  385) ;  and  to  receive  donations  made 
to  school  corporations,  the  use  of  which  is  within  the 
discretion  of  such  trustees  (§§6628-6632  Burns  1914, 
Acts  1901  p.  555).  It  is  further  made  their  right  to 
equip  playgrounds,  and  to  control  the  same  (§§6555ol, 
6555ql  Burns  1914,  Acts  1909  p.  197,  §§1,  3).  It  need 
hardly  be  said  that  these  powers  of  such  boards  are 
discretionary  powers,  and  that  in  their  scope  they  are 
broad  enough  to  permit  such  school  boards,  in  their 
discretion,  to  make  all  proper  arrangements  for  the 
conduct  of  field  day  exercises,  which,  as  a  matter  of 
common  knowledge,  go  to  the  physical  education  of 
the  pupil  and  his  development  in  athletics.  A  duty  is 
discretionary  when  it  involves  on  the  part  of  the  offi- 
cer to  determine  whether  or  not  he  should  perform  a 
certain  act,  and  if  so  in  what  particular  way,  and  in 
the  absence  of  corrupt  motives,  in  the  exercise  of  such 
discretion,  he  is  not  liable.  His  duties,  however,  in 
the  performance  of  the  act,  after  he  has  once  deter- 
mined that  it  shall  be  done,  are  ministerial,  and  for 
negligence  in  such  performance,  which  results  in  in- 
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jury,  he  may  be  liable  in  damages.  Bates  v.  Horner 
(1893),  65  Vt.  471,  27  AtL  134,  22  K  R.  A,  824. 

In  each  of  the  following  cases,  from  which  we  do 
not  need  to  quote,  the  powers  held  by  the  officer  were 
held  to  be  discretionary  powers  for  which  he  was  not 
liable:  Lynn  v.  Adams  (1850),  2  Ind.  143;  Morrison 
V.  McFarland  (1875),  51  Ind.  206;  Butler  v.  Haines 
(1881),  79  Ind.  575;  Houston  v.  Board,  etc.  (1862), 
18  Ind.  396;  State,  ex  rel.  v.  Gough  (1913),  55  Ind. 
App.  118,  103  N.  E.  448;  Lamphier  v.  Karch  (1915), 
59  Ind.  App.  661, 109  N.  E.  938 ;  Baker  v.  State  (1867), 
27  Ind.  485;  Walker  v.  Hallock  (1869),  32  Ind.  239; 
SpUznogle  v.  Ward  (1878),  64  Ind.  30;  McOsker  v. 
Burrell  (1876),  55  Ind.  425. 

In  the  last  case  cited  a  clear  distinction  was  made 
between  discretionary  or  judicial  acts  and  ministerial 
acts,  for  the  first  of  which  there  is  no  liability,  but 
for  the  second  of  which  there  may  be.  In  Clark  and 
Skiles  on  Agency,  the  rule  is  well  stated  that:  ** Where 
an  agent  is  guilty  of  misfeasance,  that  is,  where  he 
actually  entered  upon  the  performance  of  the  duties 
to  his  principal,  and  in  doing  so  fails  to  respect  the 
rights  of  others,  by  doing  some  wrong,  whether  it 
be  a  wrong  of  omission  or  a  wrong  of  commission, 
as  where  he  fails  or  neglects  to  use  reasonable  care 
or  diligence  in  the  performance  of  his  duties,  he 
will  be  personally  responsible  to  third  person  who 
is  injured  by  reason  of  such  misfeasance ;  the  agent  ^s 
liability  in  such  case  is  not  based  upon  the  ground  of 
agency  but  upon  the  ground  that  he  is  a  wrong  doer.  *  * 
Following  this  doctrine  in  the  case  of  Shepherd  v. 
Lincoln  (1837),  17  Wend.  (N.  Y.)  249,  it  was  held 
that  for  misfeasance  it  is  enough  to  prove  negligence 
or  mismanagement.    In  that  case  the  superintendent 
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in  due  course  of  his  employment  was  repairing  a 
bridge,  and  had  caused  some  timbers  to  be  removed 
which  left  the  bridge  improperly  guarded,  and  the 
plaintiff,  in  attempting  to  drive  across  same  in  the 
nighttime,  with  his  horse  and  wagon,  fell  through 
and  was  injured.  It  was  held  that  the  superintendent 
was  liable,  his  act  not  being  an  act  of  nonfeasance  in 
omitting  to  repair,  for  he  had  entered  upon  his  work, 
but  that  the  injury  arose  from  his  mismanagement. 
His  obligation  to  avoid  negligence  was  incident  to 
the  business  he  was  prosecuting,  whether  in  a  pub- 
lic office  or  as  a  private  person.  It  is  not  a  case  of 
nonfeasance  but  of  misfeasance. 

The  case  of  Tearney  v.  Smith  (1877),  86  111.  391, 
was  an  action  for  damage  for  the  careless,  improper 
and  negligent  manner  in  which  the  defendants,  as 
commissioners  of  highways,  had  cut  and  dug  a  drain 
and  graded  an  embankment  so  near  the  premises 
of  the  plaintiff,  and  so  unskilfully,  as  to  cause  the  rain 
and  surface  water  running  from  the  ditches  and 
drains  into  and  upon  the  lands  of  the  plaintiff  to 
his  injury  and  the  injury  of  certain  walls,  fences  and 
ditches.  It  was  held  that  the  facts  established  the 
unskilful  and  careless  manner  in  which  the  defendants 
discharged  their  duty;  that  the  public  had  an  un- 
doubted right  to  have  the  highway  constructed  and 
the  commissioners  to  construct  the  same,  but  that 
they  had  no  right  to  use  such  rights  in  such  way 
as  to  injure  others,  that  their  acts  in  constructing 
were  ministerial  acts  for  which  they  were  personally 
responsible. 

In  McCord  v.  High  (1868),  24  Iowa  336,  it  was  held 
that  the  construction  by  a  road  supervisor  of  a  cross- 
ing of  a  stream  over  which  a  highway  passed  is  a 
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ministerial  act,  and  must  be  so  performed  that  the 
person  through  whose  land  the  stream  meanders  will 
not  be  injured  thereby,  in  the  diversion  or  diminu- 
tion of  said  stream.  The  supervisor,  as  such,  was 
required  by  law  to  keep  the  highways  in  repair  and, 
in  the  performance  of  this  duty,  he  determined  when 
and  where  repairs  were  necessary  and  what  work 
should  be  done  in  order  to  effect  the  repairs.  Such 
determination  was  regarded  as  of  a  judicial  nature, 
for  which  he  was  not  liable,  but  he  was  also  required 
to  direct  the  work  of  making  the  repairs  that  he  had 
determined  upon.  This  was  simply  a  ministerial  duty 
and  negligence  in  its  performance  made  him  liable 
for  damages. 

In  harmony  with  the  foregoing  authorities,  we  hold 

that  the  appellees,  members  of  the  school  board,  in 

determining  that  there  should  be  field  day 

4.  exercises  in  connection  with  their  school  were 
acting  within  their  jurisdiction,  and  that  such 
act,  together  with  their  action  in  determining 

5.  the  manner  in  which  such  exercises  should  be 
conducted,  was  discretionary,  and  that  for  in- 
juries resulting  therefrom  they  were  not  liable ; 

6.  but  that  the  duties  performed  in  making  prep- 
aration for  such  field  day  exercises  and  the 

general  management  thereof  were  ministerial  acts, 
for  the  negligent  performance  of  which,  if  so  per- 
formed, whether  performed  by  themselves,  by  their 
agent,  or  by  an  independent  contractor,  they  were 
liable  for  damages  for  injuries  suffered  by  reason 
thereof.  It  follows  that  the  duties  performed  by  the 
appellee  clerk  of  the  board  were  ministerial  acts,  and 
for  their  negligent  performance,  if  so  performed,  he 
was  jointly  liable  with  his  coappellees. 
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It  is  a  fundamental  principle  that  one  who  owns 

or  controls  a  place  of  public  entertainment  is  charged 

with   the   aflSrmative,   positive    obligation   to 

7.  know  that  such  place  is  safe  for  public  use,  and 
he  impliedly  warrants  such  place  to  be  safe 
for  the  purpose  for  which  it  is  designed.    He 

8.  is  required  to  use  care  and  diligence  to  keep 
the  place  safe  for  those  in  attendance  and,  fail- 
ing to  do  so,  he  may  be  held  liable  for  injuries 

9.  occasioned  by  his  neglect.  His  want  of  knowl- 
edge of  defective  conditions  which  by  the  exer- 
cise of  reasonable  care  he  might  have  discovered  will 
not  excuse  him,  nor  will  the  fact  that  an  independent 
contractor  intervened  in  the  preparation  for  or  con- 
duct of  the  entertainment.  Those  who  accept  the 
invitation  to  attend  and  who  have  paid  the  admission 
fee  have  a  right  to  assume  that  a  safe  place  has  been 
prepared  for  them  and  it  is  not  to  be  expected  of 
them  that  they  make  an  inSpection  of  the  surround- 
ings for  the  purpose  of  determining  whether  or  not 
they  are  safe.  38  Cyc  268;  Valentine  Co.  v.  Sloan 
(1913),  53  Ind.  App.  69,  101  N.  E.  102;  Eiggins  v. 
Franklin  County  Agrl.  Soc.  (1905),  100  Me.  565,  62 
Atl.  708,  3  L.  R.  A.  (N.  S.)  1132  (with  case  note). 
Emery  v.  Minneapolis  Industrial  Exposition  (1894), 
56  Minn.  460,  57  N.  W.  1132 ;  Thornton  v.  Maine  State 
Agrl.  Soc.  (1902),  97  Me.  108,  53  Atl.  979,  94  Am.  St. 
488;  Currier  v.  Boston  Music  Hall  (1883),  135  Mass. 
414;  Curtis  v.  KUey  (1891),  153  Mass.  123,  26  N.  E. 
421;  Richmond,  etc.,  R.  Co.  v.  Moore's  Admr.  (1897), 
94  Va.  493,  27  S.  E.  70,  37  L.  R.  A.  258 ;  Eawver  v. 
Whalen  (1892),  49  Ohio  St.  69,  29  N.  E.  1049, 14  L.  R. 
A.  828. 
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The  facts  in  this  case  were  such  that  the  question 
of  liability  should  have  been  submitted  to  the  jury, 
and  the  court  erred  in  directing  the  verdict.  The 
judgment  is  reversed,  with  instruction  to  the  trial 
court  to  grant  a  new  trial. 


Barker  v.  International  Cigar  Makers'  Union 
OF  America,  Local  No.  33,  et  al. 

[No.  9,934.     Filed  October  29.  1919.] 

1.  Beneficial  Associations. — Death  Benefits. — Dependeiwy. — In 
an  action  to  recover  death  benefits  under  the  by-laws  of  a 
union,  by  one  claiming  to  have  been  dependent  in  whole  or  in 
part  upon  the  deceased  member,  dependency  is  a  question  of  fact 
and  not  of  law.    p.  262. 

2.  Appeai^ — Findings. — Sole  Fact  in  Issue, — Witnesses  Before 
Judge, — Review, — ^Where  the  trial  Judge  saw  and  heard  the 
witnesses,  the  Appellate  Court  will  not  overthrow  a  finding  as 
to  the  sole  fact  In  issue  if  there  is  any  evidence  to  support  it. 
p.  262. 

From  Marion  Superior  Court  (103,769);  W.  W. 
Thornton,  Judge. 

Action  by  Anna  Henrietta  Earner  against  the  In- 
ternational Cigar  Makers'  Union  of  America,  Local 
No.  33,  and  others.  From  a  judgment  for  defen- 
dants, the  plaintiff  appeals.    Affirmed. 

E.  E.  McFerren,  for  appellant. 

Joseph  0.  Carson,  for  appellees. 

McMahan,  J. — The  appellant  brought  this  action 
against  the  appellees  to  recover  death  benefits  al- 
leged to  be  due  her  as  a  dependent  daughter  of  a 
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deceased  member  of  appellee  International  Cigar 
Makers'  Union. 

Section  1447  of  the  by-laws  of  the  appellee  union 
provides  that  the  member  might  designate  in  writing 
the  person  or  persons  to  whom  the  death  benefits 
should  be  paid,  and,  if  no  such  designation  is  made, 
such  benefits  shall  be  paid  to  the  widow  of  the  de- 
ceased member;  if  there  be  no  widow,  then  to  the 
minor  children  of  such  deceased  meniber,  then  to  any 
relative  of  the  deceased  member  who  at  the  time  of 
his  death  was  dependent,  in  whole  or  in  part,  upon 
such  deceased  member. 

On  the  trial  of  the  cause  all  the  facts  alleged  in 
the  complaint  were  admitted  to  be  true,  except  the 
allegation  that  the  appellant  was  dependent  in  whole 
or  in  part  upon  her  father  for  support.  It  appears 
from  the  evidence  that  appellant 's  father  and  mother 
were  divorced  when  appellant  was  about  three  and 
one-half  years  of  age,  at  which  time  appellant  and 
two  sisters  were  placed  in  a  children 's  home  at  Cleve- 
land, Ohio,  where  they  remained  about  nine  years. 
The  mother,  having  then  remarried,  took  all  three 
children  out  of  the  home.  Appellant  thereafter  con- 
tinued to  live  with  her  mother  about  three  years,  dur- 
ing which  time  the  mother  boarded,  clothed  and 
schooled  her.  Appellant  quit  school  and  started  to 
work  in  a  cigar  factoBy  when  about  fourteen  years 
of  age,  and  worked  continuously  at  su^b  work  until 
and  after  the  death  of  her  father  in  Mnrch,  1916. 
During  this  time  she  earned  from  $5  to  $S  a  week, 
having  earned  $8  a  week  for  six  months  or  more  be- 
fore the  father  died.  The  father  visited  the  children 
two.  or  three  times  while  they  were  in  the  children's 
home,   at   which   time   he   would   give   them   sinaU 
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amounts  of  money  with  which  to  buy  candy  and  play- 
things. The  father  never  paid  any  part  of  appellant's 
boardy  nor  furnished  her  with  clothing,  nor  paid  for 
her  schooling.  When  appellant  was  about  ff teen 
years  of  age  she  left  her  mother's  home  and  lived 
with  an  older  sister  for  about  five  years.  After  that 
she  and  an  unmarried  sister  lived  together  and  did 
light  housekeeping  for  a  period  of  about  three  years. 
The  father  during  these  years  lived  at  Indianapolis, 
and  during  the  summer  time  would  frequently  go  to 
Cleveland  on  Sunday  excursions,  leaving  Indianap- 
oUs  in  the  morning  and  returning  in  the  evening,  at 
which  time  he  would  see  some  or  all  of  his  children. 
The  father  was  a  cigar  maker  by  trade.  He  was  out 
of  employment  part  of  the  time,  and  when  at  work 
would  earn  about  $11  per  week.  From  and  after  the 
first  of  November,  1915,  he  was  sick  and  unable  to 
work,  and  drew  a  sick  benefit  from  the  appellee  union 
of  $3  per  week.  He  had  not  visited  nor  seen  appel- 
lant, nor  given  her  any  money  or  anything  of  value 
for  six  months  or  more  prior  to  his  death.  There  was 
some  evidence  to  the  effect  that  when  he  visited  Cleve- 
land on  the  Sunday  excursions  he  gave  her  one  or  two 
dollars  each  time  he  saw  her.  Appellant  was  between 
twenty-two  and  twenty-three  years  of  age  at  the  time 
her  father  died. 

The  sole  and  only  question  for  determination  in 
this  case  is  whether  or  not  the  appellant  was  depend- 
ent in  whole  or  in  part  upon  her  deceased 

1.  father  at  the  time  of  his  death.  Dependency 
is  a  question  of  fact  and  not  of  law.  The  trial 
judge  saw  and  heard  the  witnesses,  including 

2.  appellant  and  her  oldest  sister,  and  was  thus 
in  a  better  position  to  judge  of  the  weight  to 
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be  given  to  their  testimony  than  we  are.  In  snch  a 
case  this  court  will  not  overthrow  the  finding  of  the 
trial  court,  if  there  is  any  evidence  to  support  that 
finding.  Our  judgment  is  that  there  was  suflScient 
evidence  to  sustain  the  finding  of  the  trial  court. 
Judgment  affirmed. 


FoBT  Wayne  and  Nobthebn  Indiana  Tbaction 

Company  v.  RmBNouB. 

[No.  9384.     Filed  June  26,  1919.     Rehearing  6§aied  October 

31,  1919.] 

1.  Assault  awd  Battest. — Wilfulness. — Evidence, — Sufflciency. — 
In  an  action  for  damages  for  assault  and  battery,  the  evidence  is 
not  Insufficient  to  sustain  a  verdict  for  plaintiff  because  not  show- 
ing that  the  assault  and  battery  was  wilfully  committed,  since 
there  could  not  be  an  assault  and  battery  without  its  being 
wilfully  committed,    p.  265. 

2.  Cabbdebs. — Carriage  of  Passengers, — Assault  and  Battery  on 
Passenger. — Excessive  Damages. — In  an  action  against  a  trac- 
tion company  by  a  physician  to  recover  damages  for  an  assault 
committed  upon  him  by  defendant's  conductor,  a  verdict  for  $500 
was  not  excessive,  even  though  plaintiff  sustained  no  serious  per- 
sonal injuries,  as  he  was  entitled  to  recover  for  humiliation  and 
wounded  feelings,  and  the  evidence  showed  there  were  other 
passengers  on  the  car.    p.  265. 

3.  AppEAifc — Appellee^s  Failure  to  File  Briefs. — Error  Not  Shown 
by  Appellant. — Affirmance. — ^Where  appellant  has  not  shown  any 
prima  facie  error,  the  Judgment  will  be  affirmed,  even  though 
otherwise  the  cause  would  have  been  reversed  for  conduct  of 
appellee  in  keeping  the  record  from  the  files  and  his  failure  to 
file  briefs,   p.  266. 

Prom  WabasU  Circuit  Court;  John  B.  Browne, 
Special  Judge. 

Action  by  David  C.  Ridenour  against  the  Fort 
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Wayne  and  Northern  Indiana  Traction  Company. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

Sayre  S  Hipskind  and  Barrett,  Morris  <&  Hoffman^ 
for  appellant. 

Todd  &  Plummer  and  Loveland  S  Sollitt,  for  ap- 
pellee. 

McMahan,  J. — ^This  is  an  action  by  appellee 
against  appellant  for  damages  on  account  of  an  as- 
sault and  battery  alleged  to  have  been  made  by  one  of 
appellant's  servants  upon  appellee  while  he  was  a 
passenger  (m  one  of  appellant's  cars. 

The  cause  was  tried  by  a  jury  and  resulted  in  a  ver- 
diet  and  judgment  for  appellee.  The  only  question 
presented  for  our  determination  relates  to  the  action 
of  the  court  in  overruling  appellant's  motion  for  a 
new  trial. 

Appellant  contends  that  the  verdict  of  the  jury  is 
not  sustained  by  suflScient  evidence,  that  the  assess- 
ment of  damages  is  excessive,  and  that  the  court 
erred  in  giving  and  refusing  to  give  certain  instruc- 
tions. 

The  evidence  shows  without  conflict  that  the  appel- 
lee was  a  physician  residing  at  Peru ;  that  he,  in  com- 
pany with  his  wife  and  daughter,  boarded  one  of 
appellant's  car  in  the  city  of  Peru  with  the  inten- 
tion of  getting  off  at  another  point  in  the  city.  A 
dispute  arose  between  the  conductor  on  the  car  and 
appellee  relative  to  the  car  stopping  at  the  point 
where  appellee  wished  to  alight.  The  conductor  said 
he  would  not  stop  the  car  at  that  place.  Appellee 
told  the  conductor  that  if  he  did  not  stop  the  car  that 
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he,  the  appellee,  would,  and  with  this  statement 
appellee  pulled  the  bell-cord  to  stop  the  ear,  where- 
upon the  conductor  struck  the  appellee  with  his  fist, 
knocking  appellee  into  the  vestibule  of  the  car.  The 
conversation  between  appellee  and  the  conductor  was 
loud  and  sufficient  to  attract  the  attention  of  the 
other  passengers  on  the  car. 

Appellant  contends  that  the  evidence  does  not  show 

that  the  assault  and  battery  was  wilfully  committed, 

and  that  therefore  the  verdict  is  not  sustained 

1.  by  sufficient  evidence.    There  is  no  merit  in  this 
contention.    We  are  unable  to  understand  how 

there  can  be  an  assault  and  battery  and  it  not  be 
wilfully  committed. 

AppeUant  next  contends  that  the  damages  assessed 

are  excessive.    The  jury  assessed  appellee's  damages 

at  $500.    While  the  evidence  does  not  show 

2.  that  appellee  was  seriously  injured  in  his  per- 
son, he  was  also  entitled  to  damages  for  humili- 
ation and  wounded  feelings.  The  evidence  as  set  out 
in  appellant's  brief  does  not  show  how  many  passen- 
gers were  on  the  car  at  the  time  of  the  assault  and 
battery,  although  it  does  disclose  that  there  were 
others,  some  of  whom  testified  as  witnesses  on  the 
trial.  The  appellee  was  a  doctor,  residing  and  prac- 
ticing his  profession  in  the  city  of  Peru,  and  the  dam- 
ages assessed  are  not  such  that  we  are  justified  in 
saying  that  they  are  excessive. 

Appellant  also  complains  of  the  giving  and  the  re- 
fusal to  give  certain  instructions  to  the  jury,  but 
neither  the  instructions  given  nor  those  refused  ap- 
pear to  have  been  made  a  part  of  the  record.  Appel- 
lant has  failed  to  show  that  the  court  overruled  its 
motion  for  a  new  trial,  that  there  was  any  exception 
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taken  to  the  overruling  of  such  motion,  or  that  any 
exception  was  reserved  to  the  giving  or  refusing  to 
give  any  of  the  instructions.  Appellant  has  failed 
to  present  any  reversible  error. 

The  conduct  of  appellee  in  failing  to  file  a  brief 

in  this  cause,  and  in  keeping  the  record  from  the  files 

for  a  year  or  more,  and  in  not  returning  it 

3.  until  the  court  called  for  it,  is  such  that  we 
would  not  hesitate  to  reverse  the  case  for  fail- 
ure of  appellee  to  file  a  brief,  if  appellant  had  shown 
any  prima  facie  error. 

There  being  no  prima  facie  error  shown,  the  judg- 
ment is  affirmed. 


FoBT  Wayne  Mbbcantilb  Accident  Association 

V.  Scott. 

[No.   10,467.     Filed  June  25,   1919.     Motion  to  reinstate  denied 

October  31,  1919.] 

1.  Appeai*. — Briefs. — Record, — Failure  to  Present  Questions, — Dis- 
missal.— Where  the  errors  assigned  on  appeal  are  the  sustain- 
ing of  the  demurrer  to  a  plea  In  abatement  and  the  overruling 
of  the  motion  for  a  new  trial,  and  the  brief  falls  to  show  that 
appellant  reserved  any  exception  to  any  ruling  or  action  of  the 
trial  court,  the  complaint  Is  not  set  out  In  the  brief,  no  showing 
is  made  as  to  when  the  judgment  was  rendered  or  when  the 
motion  for  a  new  trial  was  ruled  on.  If  at  all,  neither  the  In- 
structions nor  the  evidence  Is  in  the  record,  though  error  was 
predicated  on  the  refusal  of  Instructions  and  the  sufficiency  of 
the  evidence  challenged,  and  there  is  no  condensed  statement  of 
the  evidence  In  narrative  form  In  appellant's  brief,  as  required  by 
Rule  22  of  the  Appellate  Ck)urt,  no  question  Is  presented  for  re- 
view on  appeal  and  appellee's  motion  to  dismiss  will  be  sustained, 
p.  268. 


MAT  TERM,  1919.  267 


Fort  Wayne  Mercantile,  etc.,  Assn.  v,  Scott — ^71  Ind.  App.  266. 


2.  Appeal. — Motion  to  Reinstate  Appeal. — Time  for  FUing, — ^Wliere 
the  time  aUowed  by  {704  Burns  1914,  §662  R.  S.  1881,  for  filing 
a  petition  for  rehearing  has  expired  and  the  opinion  and  a  Judg- 
ment of  dismissal  have  been  certified  to  the  trial  court,  the  appel- 
late court  has  lost  its  Jurisdiction  and  has  no  power  to  entertain 
a  motion  to  reinstate  the  appeal,    p.  269. 

3.  Appeal. — Petition  for  Rehearing, — Time  for  FiHng, — Statute. — 
A  petition  for  rehearing  must  be  filed  within  the  sixty  days 
fixed  by  §704  Bums  1914,  §662  R.  S.  1881,  and  the  court  has 
no  power  to  extend  the  time  so  fixed,    p.  269. 

From  Allen  Superior  Court ;  Carl  Taple,  Judge. 

Action  by  John  E.  Scott  against  the  Fort  Wayne 
Mercantile  Accident  Association.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.  Appeal  dis- 
missed. 

m 

0.  E.  Fuelher,  for  appellant. 
Leonard,  Rose  <&  Zollars  and  Shirts  (&  Fertig,  for 
appellee. 

McMahan,  J. — The  appellee  commenced  this  action 
to  recover  upon  a  certificate  of  membership  in  appel- 
lant association  insuring  him  against  accidents.  Ap- 
pellant filed  a  plea  in  abatement,  to  which  a  demurrer 
was  sustained.  The  issues  being  closed  by  the  filing 
of  an  answer  and  reply,  the  cause  was  tried  by  a  jury, 
and  resulted  in  a  verdict  and  judgment  for  appellee. 

Appellant  filed  a  motion  for  a  new  trial  for  the 
reasons:  (1)  That  the  court  erred  in  sustaining 
the  demurrer  to  the  plea  in  abatement;  (2,  3,  4,  5  and 
6)  that  the  court  erred  in  ^ving  certain  instructions; 
(7)  that  the  court  erred  in  refusing  to  give  a  certain 
instruction;  (8)  that  the  verdict  of  the  jury  is  not 
sustained  by  sufficient  evidence ;  (9)  that  the  verdict 
of  the  jury  is  contrary  to  law;  (10)  that  the  verdict 
of  the  jury  is  contrary  to  the  law  and  the  evidence; 
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(11)  that  the  amount  of  recovery  is  erroneous,  being 
too  large;  and  (12)  that  the  court  erred  in  admitting 
certain  evidence. 

The  errors  assigned  are  the  sustaining  of  the  de- 
murrer to  the  plea  in  abatement  and  the  overruling 
of  the  motion  for  a  new  trial. 

The  appellee,  in  April  of  this  year,  filed  his  motion, 
supported  by  brief,  asking  that  the  appeal  be  dis- 
missed.  The  reasons  set  out  in  the  motion  are : 

1.  That  appellant  has  failed  to  show  that  it  re- 
served any  exception  to  any  ruling  or  action 
of  the  trial  court;  that  the  complaint  is  not  set  out 
in  the  brief ;  that  no  showing  is  made  as  to  when  the 
judgment  was  rendered  or  when  the  motion  for  a  new 
trial  was  filed ;  that  it  does  not  appear  that  the  motion 
for  a  new  trial  was  ever  ruled  on;  that  the  instruc- 
tions are  not  in  the  record;  that  the  evidence  is  not 
in  the  record;  and  that  there  is  no  condensed  state- 
ment of  the  evidence  in  narrative  form  in  appellant 's 
brief,  as  required  by  Bule  22  of  this  court. 

Although  appellant  was  given  notice  in  April  of 
the  filing  of  this  motion  to  dismiss,  it  has  taken  no 
steps  to  correct  or  amend  its  brief,  and  has  filed  no 
brief  in  opposition  to  such  motion. 

Appellant  *s  brief  is  subject  to  each  and  all  of  the 
objections  pointed  out  by  appellee.  No  exception 
appears  to  have  been  taken  to  the  action  of  the 
trial  court  in  sustaining  the  demurrer  to  the  plea  in 
abatement  or  to  the  overruling  of  the  motion  for  a 
new  trial;  in  fact,  it  does  not  appear  that  the  court 
ever  ruled  on  the  motion.  No  exception  appears  to 
have  been  reserved  to  the  giving  or  refusing  to  give 
any  instructions,  and  an  examination  of  the  record 
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shows  that  neither  the  instructions  nor  the  bill  of  ex- 
ceptions containing  the  evidence  are  in  the  record. 

There  being  no  question  presented  for  our  consid- 
eration, the  appeal  is  dismissed. 

• 
On  Motion  to  Reinstate  Appeal. 

McMahan,  J. — ^This  appeal  was  dismissed  June 
25.  On  October  8,  appellant  filed  its  motion,  asking 
the  court  to  **  reinstate  said  appeal  for  the  reason 
that  the  same  has  been  erroneously  and  improperly 
dismissed." 

Appellee  insists  that,  the  time  for  filing  a  peti- 
tion for  rehearing  having  expired,  the  opinion  and 
judgment  of  dismissal  having  been  certified  to 

2.  the  trial  court,  this  court  lost  its  jurisdiction, 
and  has  no  power  or  authority  to  entertain  a 
motion  to  reinstate  it.    This  contention  must 

3.  prevail.  Section  704  Burns  1914,  §662  R.  S. 
1881,  provides  that  either  party  may  file  a  peti- 
tion for  a  rehearing  within  sixty  days  after  the  cause 
is  reversed,  aflSrmed  or  dismissed.  A  petition  for  a 
rehearing  must  be  filed  within  the  time  fixed  by  stat- 
ute. Hutts  V.  Bowers  (1881),  77  Ind.  211.  And  the 
court  has  no  power  to  extend  the  time  for  filing  such 
petition.  Dudgeon  v.  Bronson  (1902),  159  Ind.  562, 
64  N.  E.  910,  65  N.  E.  752,  95  Am.  St.  315. 

As  said  by  the  Supreme  Court  in  Parker  v.  State 
ex  rel.  (1893),  133  Ind.  178,  216,  32  N.  E.  836,  33  N.  E. 
119, 18  L.  R.  A.  567:  **  These  parties  have  departed 
from  the  jurisdiction  of  the  court,  under  the  rules  of 
the  court  as  established  in  pursuance  of  the  provi- 
sions of  the  statute,  and  we  do  not  think  that  the 
issues  litigated  between  them  can  have  a  rehearing 
in  this  court. ' '    Motion  to  reinstate  overruled. 
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MULVANBY  V.   TbREB  HaUTB,  InDIANAPOLIS  AliTD 

Eastern  Traction  Company. 

[No.  10,030.    FUed  October  31,  1019.] 

1.  CABanESL-^rBtreei  RaUto^iys. — Actions, — Defenses. — Last  Clear 
Chance. — One  who,  knowing?  the  east  to  be  the  proper  side  there- 
for, attempts  to  board  the  west  side  of  a  moving,  northbound 
car  arranged  with  railing  to  prevent  boarding  on  that  side,  and 
at  a  place  away  from  a  regular  stopping  place,  and  knowing 
that  there  were  double  tracks  there  and  northwardly  whereon 
a  southbound  car  might  be  met  at  any  time,  negligently  and 
knowingly  placed  himself  in  danger,  and  for  an  injury  received 
from  a  passing  southbound  car  cannot  recover  unless  its  motor- 
man  had  a  last  clear  chance  to  protect  him  and  failed  to  use 
such  chance,    p.  273. 

2.  Oarbiebs. — Boarding  Street  Car  on  Wrong  Bide. — Last  Clear 
Chance. — Knotcledge  of  Peril. — In  the  absence  of  knowledge  by 
the  motorman  of  an  approaching  southbound  street  car,  mov- 
ing along  the  west  rails  of  double  tracks,  of  the  peril  of  one 
attempting  to  board  from  the  west  side  a  street  car  moving 
to  the  north  on  the  east  rails  of  such  double  tracks,  the  doctrine 
of  last  clear  chance  does  not  apply,    p.  274. 

3.  Tbial. — Instructions. — Directing  Verdict. — Carriers. — Last  Clear 
Chance. — In  an  action  for  an  injury  to  the  plaintiff  while  negli- 
gently upon  the  running  board  of  a  moving  street  car  on  the 
side  next  to  a  contrary-bound  street  car  approaching  on  the 
other  of  double  tracks,  a  verdict  for  the  defendant  was  prop- 
erly directed  by  the  court  where  the  evidence  failed  to  show 
that  the  motorman  of  the  approaching  car  had  any  knowledge 
of  the  peril  of  plaintiff,  or  that  he  had  any  appreciable  time 
within  which  he  could  have  stopped  his  car  before  the  injury, 
or  that  after  knowledge  of  such  peril  he  could  have  stopped 
his  car  before  the  injury,  or  that  had  he  stopped  his  car  the 
injury  would  have  been  avoided  by  the  stopping  of  the  car  upon 
which  plaintiff  was  riding,    p.  274. 

From  Parke  Circuit  Court ;  Henry  Daniels,  Judge. 

Action  by  Marion  I.  Mulvaney  against  the  Terre 
Haute,  Indianapolis  and  Eastern  Traction  Company. 
From  a  judgment  for  defendant,  the  plaintiff  appeals. 
Affirmed. 
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Daniel  V.  MUler,  Jacob  S.  White  and  Harold  A. 
Henderson,  for  appellant. 

McNutt,  Wallace,  Sanders  S  Randel  and  Maocwell 
&  McFadden,  for  appellee. 

Nichols,  P.  J. — This  was  an  action,  tried  in  the 
Parke  Circuit  Court,  by  the  appellant  against  the  ap- 
pellee to  recover  damages  for  personal  injuries  al- 
leged to  have  been  injflicted  on  appellant  by  the  negli- 
gence of  appellee  in  running  and  operating  two  of  its 
cars  in  opposite  directions,  on  parallel  tracks,  running 
north  and  south  on  North  Sixth  street,  in  the  city  of 
Terre  Haute,  Indiana.  Appellant  alleged  that  he 
was  attempting  to  board  the  northbound  car  for  the 
purpose  of  being  carried  as  a  passenger,  and  that, 
while  standing  on  the  running  board  on  the  west  side 
of  the  car,  looking  for  a  seat  in  the  car,  appellee  ^s 
motorman  of  the  southbound  car  ran  his  car  by  and 
passed  the  one  which  appellant  was  attempting  to 
board,  knowing  at  the  time  that  there  was  not  suffi- 
cient space  between  the  tracks  and  cars  to  allow  them 
to  pass  without  injurying  the  appellant,  and  know- 
ing at  the  time  that  appellant  was  in  a  position  of 
danger  and  peril  from  which  he  could  not  extricate 
himself  in  time  to  avoid  injury;  and  that  appellee, 
after  it  knew  of  the  dangerous  and  perilous  position 
of  appellant  and  that  he  could  not  extricate  himself 
therefrom,  could  by  the  exercise  of  ordinary  care 
and  diligence  have  avoided  and  prevented  injuring 
appellant,  but  that  appellee  continued,  with  such 
notice  and  knowledge  after  said  time,  to  run  and 
operate  said  cars  by  and  past  each  other,  and  thereby 
caught  appellant  between  the  cars  and  injured  him. 

After  issues  were  formed,  the  cause  was  submitted 
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to  the  jury  for  trial,  and  at  the  close  of  appellant's 
evidence  the  court,  on  motion  of  the  appellee,  gave  a 
peremptory  instruction  to  return  a  verdict  for  appel- 
lee, upon  which  verdict  judgment  was  entered  for 
appellee.  After  a  motion  for  a  new  trial,  which  was 
overruled,  appellant  prosecutes  this  appeal.  The 
only  question  presented  for  our  consideration  is  the 
alleged  error  of  the  court  in  giving  the  peremptory 
instruction  aforesaid. 

It  appears  by  the  evidence  that  Wabash  avenue, 
commonly  called  Main  street,  in  Terre  Haute,  runs 
east  and  west,  and  that  Cherry  street  is  the  first  street 
north.  Sixth  street  runs  north  and  south,  and  is  inter- 
sected by  an  alley  half  way  between  Main  and  Cherry 
streets.  The  distance  between  the  north  side  of  Main 
street  and  the  south  side  of  Cherry  street  is  about 
300  feet.  Appellee  maintained  double  tracks  on  Main 
and  Sixth  streets,  in  the  center  parts  thereof.  Prior 
to  his  going  into  the  saloon  business,  in  which  he  was 
engaged  at  the  time  of  the  accident,  appellant  had 
been  a  railroader  three  or  four  years  in  road  and 
yard  service  for  the  *'Big  Four"  Railroad  Company. 
He  had  been  in  the  habit  of  getting  on  and  off  moving 
cars.  He  was  accustomed  to  riding  on  this  line,  and 
was  acquainted  with  guard  rails  and  summer  cars. 
He  knew  that  there. were  double  tracks  on  Sixth 
street,  that  cars  passed  on  this,  street,  and  that  cars 
went  north  on  the  east  track  and  south  on  the  west 
track;  he  had  been  up.  and  do^n  on  that  street  a 
great  many  times.  He  knew  that  the  car  was  open 
on  the  east  side,  and  knew  that  the  east  side,  next  to 
to  sidewalk,  was  the  side  for  passengers  to  get  on  and 
off  the  cars.  A  few  days  before  the  accident,  by 
ordinance,  the  place  of  stopping  had  been  changed 
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from  Sixth  street  back  to  Main  street.  Just  before 
the  accident^  appellant  came  around  the  corner  from 
Main  street  to  the  west  side  of  Sixth  street,  ready 
to  cross  the  street  just  as  the  rear  end  of  a  car  came 
around  from  Main  street  to  Sixth  street.  When  the 
car  did  not  stop,  appellant  ran,  or  walked  fast,  in  a 
northeasterly  direction,  and  jumped  onto  the  running 
board  on  the  west  side  of  the  car  at  the  rear  end,  took 
hold  of  a  grab  handle,  and  then  walked  north  on  the 
running  board,  looking  for  a  seat,  when  he  saw  an- 
other car  coming  from  the  north,  to  which  he  waved 
a  bundle  which  he  had  in  his  hand ;  then,  seeing  that 
he  could  not  get  to  the  north  end  of  the  car,  he  tried 
to  get  under  the  guard  rail  or  banister,  which  was 
down  to  keep  people  from  getting  off  or  on,  on  that 
side  of  the  car,  and  while  trying  to  do  this  he  was 
struck  by  the  southbound  car  and  fell  to  the  street  a 
little  south  of  the  alley  and  about  thirty-five  or  forty 
feet— one  witness  says  seventy-five  feet — ^from  where 
he  got  on  the  car.  The  northbound  car  was  running 
about  twelve  or  fifteen  miles  an  hour,  and  the  south- 
bound car  was  running  eight  or  ten  miles  per  hour. 
While  the  facts  as  given  by  different  witnesses  vary 
somewhat,  the  above  are  substantially  correct,  and 
sufficiently  accurate  for  the  purpose  of  this  decision. 

From  the  foregoing  it  appears  that  the  appellant 

attempted  to  board  a  moving  car  not  at  a  place  at 

which  it  stopped  to  receive  passengers,  on  the 

1.  wrong  side,  with  the  car's  guard  rail  down, 
so  as  to  prevent  persons  from  boarding  that 
side  of  the  car,  with  full  knowledge  of  the  fact  that 
the  other  side  of  the  car  was  the  proper  side  on  which 
to  board  the  car,  with  knowledge  of  the  fact  that 
there  were  double  tracks  on  Sixth  street,  and  that 
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the  car  which  he  was  attempting  to  board  on  the 
wrong  side  was  liable  to  meet  another  car  at  any 
time.  Under  these  circumstances,  it  is  evident  that 
he  negligently  pnt  himself  in  a  place  of  danger  with 
knowledge  that  he  was  so  doing,  and  he  cannot  re- 
cover in  this  case  unless  it  appears  that  the  appellee's 
motorman  of  the  southbound  car  had  a  last  clear 
chance  to  protect  him,  and  failed  to  use  such  chance. 
Asche  V.  Harmon  (1913),  54  Ind.  App.  310, 101  N.  E. 
515;  Indianapolis  Traction,  etc.,  Co.  v.  Croly  (1913), 
54  Ind.  App.  566,  96  N.  E.  973,  98  N.  E.  1091. 

Even  if  such  motorman  had  seen  the  appellant  at 
the  time  that  he  jumped  upon  the  running  board, 
there  was  no  evidence  as  to  the  time  or  distance  with- 
in which  he  could  have  stopped  his  car,  but 

2.  there  was  certainly  not  an  appreciable  time 
within  which  he  could  have  acted  and  stopped 
his  car  before  the  injury,  for  at  most  it  was 

3.  but  seventy-five  feet  from  the  place  where  the 
appellant  jumped  upon  the  running  board  of 

the  northbound  car  to  the  place  where  he  fell.  These 
cars  were  approaching  each  other  at  a  rate  of  not 
less  than  twenty-eight  feet  per  second,  and  appellant 
must  have  been  injured  at  the  most  within  two  sec- 
onds from  the  time  that  he  jumped  upon  the  running 
board  of  the  northbound  car.  Within  this  time,  to 
prevent  injury,  the  southbound  motorman,  after  see- 
ing the  appellant  and  comprehending  his  perilous 
position,  must  have  set  the  brakes  and  overcome  the 
momentum  of  his  car  before  the  appellant  was  caught 
between  the  two  cars,  which  fact,  of  course,  was 
before  the  cars  had  passed  each  other,  and  it  appears 
by  the  evidence  that  the  appellant  did  not  fall  to  the 
ground  until  after  the  cars  had  passed  each  other. 
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See  ChrystaL  v.  Troy,  etc.,  R.  Co.  (1887),  105  N.  Y. 
164, 11 N.  E.  380.  This  is  leaving  out  of  consideration 
the  fact  that  the  northbound  motorman  would  not 
have  stopped  his  car  even  if  the  southbound  motor- 
man  had.  It  is  not  shown  by  the  evidence  that  the 
motorman  saw  the  appellant  and,  in  the  absence  of 
knowledge  of  appellants*  peril,  the  doctrine  of  last 
clear  chance  does  not  apply.  Terre  Haute,  etc..  Trac- 
tion Co.  V.  Stevenson  (1919),  189  Ind.  100,  123  N.  E. 
785,  126  N.  E.  3,  and  the  numerous  cases  there  cited. 
It  was  essential  in  this  case  that  the  appellant  should 
have  shown  that  the  appellee 's  motorman  knew  of  the 
appellant's  peril,  and  that  he  could  have  stopped  his 
car  in  time  to  have  prevented  the  injury  after  such 
knowledge,  and  that  with  such  knowledge  he  failed 
to  do  so.  The  appellant  having  failed  to  make  this 
proof,  the  court  did  not  err  in  directing  a  verdict  for 
the  appellee. 
The  judgment  is  affirmed. 


Massachusetts  Bonding  and  Insubancb  Company  v. 

Free. 

[No.  10.036.    nied  October  31,  1919.] 

1.  Insttbance. — Accident  Insaratice. — Actions  on  Policies. — Oonir 
plaint, — Cause  of  Death. — ^In  an  action  on  an  accident  policy, 
an  averment  In  the  complaint  that  Insured,  while  at  work,  was 
poisoned  by  the  accidental,  involuntary  ^nd  unconscious  inhala- 
tion of  sewer  gas,  which  poisoned  his  system  to  such  an  extent 
that  he  died  from  the  same,  is  sufficient  to  withstand  demurrer 
on  the  ground  that  it  did  not  show  that  death  resulted  solely 
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from  the  involuntary  and  unconscious  inhalation  of  sewer  gas. 
p.  277. 

2.  Pleadino. — Accident  Insurance, — Actions  on  Policies. — Com- 
plaint,— Averment  Controlled  and  Aided  hy  Provisions  of  Policy.- 
— ^In  an  action  on  an  accident  policy,  an  averment  that  death 
resulted  from  ii^ured  being  poisoned  by  the  accidental,  involun- 
tary and  unconscious  inhalation  of  sewer  gas,  which  poisoned 
his  system  so  that  he  died,  was  controlled  and  aided  by  a  state- 
ment, in  the  policy  that  the  company  would  pay  if  loss  of  life 
resulted  solely  from  the  involuntary  and  unconscious  inhalation 
of  gas  or  other  poisonous  vapor,    p.  277. 

3.  IirsiTBANCE. — Accident  Insurance, — Actions  on  Policies. — De- 
tenses, — Matters  Provable  Under  General  Denial. — In  an  action 
on  an  accident  policy,  causes  of  and  causes  contributing  to  the 
death  of  insured,  other  than  that  pleaded,  and  the  alleged  fact 
that  insured  knowingly  inhaled  the  sewer  gas  that  caused  his 
death,  are  provable  under  the  general  denial,    p.  278. 

4.  Pleadino. — Matters  Provable  Under  General  Denial. — Special 
Answers. — Demurrer. — Paragraphs  of  answer  filed  with  a  para- 
graph in  general  denial,  and  setting  up  only  matters  provable 
thereunder,  are  demurrable,    p.  278. 

5.  Appeal. — Evidence. — Review. — Where  there  is  evidence  to  sup- 
port the  material  elements  of -the  verdict,  the  Appellate  Court 
will  not  weigh  the  evidence,    p.  278. 

6.  Tblal. — Directing  Verdict. — Evidence  on  All  Material  Allega- 
tions.— ^When  there  is  evidence  on  each  material  allegation  of 
the  complaint,  a  motion  to  direct  a  verdict  at  the  close  of  the 
evidence,  made  by  defendant,  should  be  overruled,    p.  279. 

7.  Tblal. — Directing  Verdict. — Evidence. — Inferences. — In  consid- 
ering a  motion  to  direct  a  verdict  the  court  must  accept  as 
true  all  the  evidence  and  inferences  against  the  one  making 
the  motion,    p.  279. 

8.  Trial. — Directing  Verdict. — Amount. — Insurance, — Actions  on 
Policies. — ^Where,  in  an  action  on  a  policy,  there  is  evidence  to 
sustain  a  recovery  of  an  amount  provided  for  by  one  clause  of 
the  policy,  a  motion  to  direct  a  verdict  for  a  smaller  sum  pro- 
vided for  in  certain  contingencies  by  a  different  clause  should 
be  overruled,    p.  280. 

9.  Evidence. — Insurance. — Actions  on  PoHric«. — Declarations  of 
Insured. — ^A  statement  made  by  the  insured  to  his  wife,  at  their 
home,  three  miles  from  the  place  of  the  accident,  and  eight  or 
ten  hours  thereafter,  that  he  had  to  pull  a  sewer  gas  plug  and 
got  sewer  gas,  was  not  part  of  the  res  gestae,  and  was  inadmis- 
sible in  an  action  by  the  widow  of  the  insured  upon  his  accident 
policy  for  the  loss  of  life  by  inhalation  of  sewer  gas.    p.  280. 
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10.  Appeal. — Admiasion  of  Evidence, — Harmless  Error. — Where, 
in  an  action  on  an  accident  policy,  a  declaration  by  the  insured 
as  to  the  cause  of  his  injury,  was  erroneously  admitted  in  the 
testimony  of  plaintiff,  his  widow,  the  error  is  harmless  where  she 
later  anfiwered  a  similar  question  to  the  same  effect  without 
objection,  and  where  other  evidence  was  introduced  without  ob- 
jection to  the  same  effect    p.  280. 

From  Marion  Superior  Court  (102,632);  V.  G. 
Clifford,  Judge. 

Action  by  Mary  A.  Fr^e  against  the  Massachusetts 
Bonding  and  Insurance  Company.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Affirmed. 

G.  R.  Estabrook,  for  appellant. 
N.  E.  Carter  and  Pliny  W.  Bartholomew,  for  appel- 
lee. 

Nichols,  P.  J. — This  action,  in  the  Marion  Supe- 
rior Court,  was  by  the  appellee  against  the  appellant 
upon  an  insurance  policy  issued  to  Addison  Free,  and 
naming  the  appellee,  who  was  the  wife  of  the  assured, 
as  beneficiary. 

It  is  averred  in  the  complaint  that  the  said  Addi- 
son Free,  while  at  work  in  Indianapolis,  Marion 
county,  Indiana,  was  poisoned  by  the  accidental,  in- 
voluntary and  unconscious  inhalation  of  sewer  gas, 
which  poisoned  his  system  to  such  an  extent  that  he 
died  from  the  same  on  August  27, 1915. 

The  complaint  is  challenged  by  demurrer  for  the 
reason  that  it  does  not  show  that  the  death  in  ques- 
tion resulted  solely  from  the  involuntary  and 
1-2.  unconscious  inhalation  of  sewer  gas.  The  pol- 
icy, which  is  made  a  part  of  the  complaint  by 
exhibit,  provides  that:  **If  loss  of  life  of  the  insured 
shall    •    •     ♦    result  solely  from    *    •     •    the  in- 
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voluntary  and  unconscious  inhalation  of  gas  or  other 
poisonous  vapor,  the  company  will  pay  in  lieu  of  all 
other  indemnity,  the  original  principal  sum/'  The 
allegation  of  the  complaint  is  sufficient  to  \^thstand 
the  demurrer,  but,  if  it  were  not,  the  statement  in  the 
policy  controls  and  aids  it,  thereby  rendering  it  suffi- 
cient. The  demurrer  was  properly  overruled.  Bay- 
less  V.  Olenn  (1880),  72  Ind.  5;  Reynolds  v.  Louisville, 
etc.,  R.  Co.  (1896),  143  Ind.  579,  40  N.  E.  410;  Huber 
Mfg.  Co.  V.  Wagner  (1906),  167  Ind.  98, 78  N.  E.  329. 

The  appellant  filed  an  answer  to  the  complaint,  in 
eight  paragraphs,  the  first  of  which  was  a  general 
denial.  The  appellee  filed  a  demurrer  for 
3-4.  want  of  facts  to  each  of  the  second,  third,  fifth 
and  sixth  paragraphs  of  said  answer,  which 
was  sustained  to  each  of  said  paragraphs,  and  the 
appellant  complains  of  this  ruling  of  the  court  as 
error.  The  second,  third  and  fifth  paragraphs  of  said 
answer  each  aver  another  cause,  or  contributing 
cause,  of  the  insured  *s  death,  and  the  sixth  paragraph 
avers  that  the  insured  knowingly  inhaled  the  sewer 
gas.  Such  facts,  so  far  as  material,  were  provable 
under  the  general  denial,  hence  the  demurrer  to  each 
of  the  paragraphs  alleging  them  was  properly  sus- 
tained. Lehman  v.  City  of  Goshen  (1912),  178  Ind. 
54,  98  N.  E.  1,  710. 

Appellant  contends  that  the  evidence  is  not  suffi- 
cient to  sustain  the  verdict,  that  the  verdict  is  con- 
trary to  law,  and  that  the  damages  are  ex- 
5.     cessive.     The  verdict  of  the  jury  finds  every 
material  fact  averred  in  the  complaint  in  favor 
of  the  plaintiff,  and  there  is  evidence  to  sustain  such 
finding,  including  the  amount  of  recovery.    This  court 
will  not  weigh  the  evidence.    Appellant  has  given  no 
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reason  why  the  verdict  is  contrary  to  the  principles 
of  law  as  applied  to  facts  found  by  the  jury,  and  we 
see  none. 

Appellant's  motion,  at  the  close  of  the  evidence, 
to  direct  a  verdict  was  properly  overruled.    To  have 

ruled  otherwise  would  have  been  a  clear  inva- 
6-7.   sion  of  the  province  of  the  jury,  as  there  was 

evidence  upon  each  material  allegation  of  the 
complaint.  A  peremptory  instruction  should  not  be 
given,  except  where  there  is  total  failure  of  evidence 
and  inference  upon  an  essential  matter,  and  the  court 
must  accept  as  true  all  the  evidence  and  inferences 
against  the  one  making  the  motion.  Matthews  v. 
Myers  (1917),  64  Ind.  App.  372,  115  N.  E.  959.  See, 
also,  Ahendroth  v.  Fidelity,  etc.,  Co.  (1919),  —  Ind. 
App.  — ,  124  N.  E.  714.  In  this  connection  appellant 
challenges  the  application  of  the  insured,  which  was 
read  in  evidence  as  a  part  of  the  policy  without  objec- 
tion by  the  appellant,  because  of  a  discrepancy  in  its 
date  and  that  of  the  policy,  the  application  being 
dated  June  1, 1914,  while  the  policy  is  dated  May  29, 
1914.  It  is  provided  in  the  policy,  however,  that  it  is 
**  issued  in  consideration  of  the  policy  fee  of  $3.00 
and  of  the  application,  a  copy  of  which  is  endorsed 
hereon  and  made  a  part  of  this  policy/'  and  again, 
that  '*this  policy  includes  the  endorsements  and  at- 
tached pckpers,  if  any,  and  contains  the  entire  con- 
tract of  insurance. ' '  These  provisions,  together  with 
the  fact  that  the  application  was  read  in  evidence  as 
a  part  of  the  policy  without  objection  on  the  part  of 
the  appellant,  .eave  this  court  without  a  doubt  that 
the  application  read  in  evidence,  which  contained  the 
name  of  appellee  as  beneficiary,  was  the  application 
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upon  which  the  policy  was  issued,  notwithstanding 
the  discrepancy  in  the  dates. 

It  is  provided  in  the  policy  that  *'in  the  event  of 
death    •     •     •    due   partly  to   *  such  injury/   and 

partly  to  disease  or  bodily  infirmity  or  re- 
8.     suiting  directly  or  indirectly  from    •     •     • 

voluntary  exposure  to  unnecessary  danger. 
•  *  *  the  company's  liability  shall  be  one-fourth 
of  the  amount  that  would  otherwise  be  payable  under 
this  policy."  At  the  close  of  the  evidence,  and  after 
the  court  had  overruled  the  motion  to  direct  a  ver- 
dict for  appellant,  appellant  filed  a  motion  to  instruct 
the  jury  to  return  a  verdict  for  the  appellant  in  the 
sum  of  $125,  being  one-fourth  of  the  amount  of  the 
policy,  with  interest  from  date  of  denial  of  liability. 
There  was  evidenqe  that  other  diseases  and  infirmi- 
ties with  which  the  insured  was  afflicted  were  the 
result  of  the  sewer  gas  poison  rather  than  contribut- 
ing concurrent  causes.  There  was  also  evidence  that 
the  exposure  to  sewer  gas  poison  was  involuntary. 
The  motion  was  properly  overruled,  for  the  same 
reasons  as  given  for  the  above  ruling  on  motion  to 
direct  a  verdict  for  the  appellant. 

After  a  proper  objection  by  appellant,  which  was 
overruled,  appellee  was  permitted  to  state  in  answer 

to  a  question  propounded  to  her  that  her  hus- 
9-10.  band  said  to  her  that  he  had  to  pull  a  sewer 

gas  plug  and  got  sewer  gas.  This  conversa- 
tion was  after  the  insured  had  gone  home,  a  distance 
of  about  three  miles  from  the  place  of  the  accident, 
and  eight  or  ten  hours  thereafter.  Such  a  statement 
was  not  a  part  of  the  res  gestae,  and  it  was  error  to 
admit  it.  Pittsburgh,  etc.,  R.  Co.  v.  Wright  (1881), 
80  Ind.  182;  Golibart  v.  Sullivan  (1903),  30  Ind.  App. 
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428,  66  N.  E.  188;  Abendroth  v.  Fidelity,  etc.,  Co., 
supra.  The  error,  however,  is  harmless,  for  the  rea- 
son that  the  appellee  later  answered  a  similar  ques- 
tion to  the  same  effect  without  objection  by  appellant. 
Further,  other  evidence  was  introduced,  without  ob- 
jection, to  the  effect  that  the  insured's  injuries  were 
by  sewer  gas.  The  admission  of  improper  evidence 
of  a  fact  is  harmless  when  the  verdict  is  supported 
by  other  sufficient  evidence.    1  Ind.  Digest  705. 

There  is  no  reversible  error,  and  the  judgment  is 
affirmed. 


Bbown  v.  Kemp,  ADMiNisTBAxfeEC. 

[No.  10,012.    Filed  NoTember  4,  1919.] 

1.  Pasties. — Defect. — Remedy. — Waiver. — Action  on  Bond  of  Liquor 
Dealer. — Motion  for  New  Trial. — ^That  an  administratrix  is  not  a 
proper  party  plaintiff  in  an  action  on  a  liquor  dealer's  bond,  is 
ground  for  demurrer  to  the  complaint,  and  if  not  so  presented  is 
waived  and  cannot  be  raised  by  motion  for  new  trial,  p.  283. 
2.  Intoxicating  Liquobs. — Retail  Liquor  Dealer's  Bond. — Ac- 
tions.— Torts. — An  action  on  the  bond  of  a  liquor  dealer  required 
by  i8323g  Bums  1914,  {4,  Acts  1911  p.  244,  sounds  in  tort  and 
is  subject  to  the  rule  that  there  can  be  but  one  satisfaction 
for  the  damages,  if  any,  sustained,    p.  285. 

3.  Relkasb. — Intoxicatinff  Liquors. — Unlawful  Sales. — Actions  on 
Bond  of  Liquor  Dealer. — Satisfaction  hy  Joint  Tort-feasor. — 
After  an  administratrix,  by  authority  of  the  probate  court,  has 
accepted  satisfaction  from  and  executed  a  release  from  liability 
to  a  railroad  company  for  the  killing  of  her  decedent,  she  can- 
not proceed  against  a  retail  liquor  dealer  for  unlawful  sales 
causing  intoxication  resulting  in  such  killing  by  a  train,  under 
the  bond  required  by  i8323g  Bums  1914,  (4,  Acts  1911  p.  244. 
p.  289. 
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From  Marion  Superior  Court  (105,523) ;  Theophi- 
lus  J.  Moll,  Judge. 

Action  by  Irene  Kemp,  Administratrix  of  the  estate 
of  Nathaniel  Kemp,  against  Harry  W.  Brown  and 
another.  From  a  judgment  for  plaintiff  against  the 
named  defendant,  said  defendant  appeals.    Reversed. 

Russell  Willson  and  Romney  Willson,  for  appel- 
lant. 
John  Browder  and  Joseph  K.  Brown,  for  appellee. 

McMahan,  J. — The  appellee,  as  administratrix  of 
the  estate  of  Nathaniel  Kemp,  conmienced  this  action 
against  appellant  and  the  National  Surety  Company. 

The  complaint  alleges  that  the  appellant  was  a  re- 
tailer of  intoxicating  liquors,  and  as  such  executed  a 
bond  as  required  by  law  (§8323g  Burns  1914,  Acts 
1911  p.  244,  §4)  with  said  surety  company  as  surety, 
a  copy  of  said  bond  being  filed  with  and  made  a  part 
of  the  complaint;  that  appellant  unlawfully  sold  in- 
toxicating liquor  to  said  decedent  until  he  became 
intoxicated;  that  while  he  was  in  an  intoxicated  con- 
dition, and  as  a  result  of  such  unlawful  sales,  said 
decedent  was  run  over  and  killed  by  a  train  of  cars 
on  the  Lake  Erie  and  Western  Bailroad;  that  the 
decedent  left  surviving  him  Irene  Kemp,  his  wife, 
and  a  daughter,  Lilly  May  Kemp,  who  were  depend- 
ent upon  him  for  support,  and  asking  damages  in 
behalf  of  the  widow  and  child  for  their  loss  of  sup- 
port and  maintenance.  An  answer  was  filed  in  two 
paragraphs,  the  first  being  a  general  denial.  The  sec- 
ond paragraph  of  answer  alleged  that  the  appellee 
as  such  administratrix  commenced  an  action  in  the 
Marion  Superior  Court  against  the  Lake  Erie  and 
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Western  Railroad  to  recover  damages  from  it  on  ac- 
count of  the  alleged  negligence  of  the  railroad  in 
running  one  of  its  trains  of  cars  over  said  decedent 
and  killing  him;  that  appellee  settled  with  the  rail- 
road company  and  was  paid  $250  in  full  of  all  dam- 
ages ;  that,  in  consideration  of  said  payment,,  she  exe- 
cuted and  delivered  to  said  railroad  company  a  writ- 
ten release  whereby  she  released  and  discharged  the 
said  railroad  company  from  all  claims  and  damages 
against  it  arising  out  of,  and  on  account  of,  the  death 
of  said  Nathaniel  Kemp.  A  reply  of  general  denial 
was  filed  and  the  cause  was  submitted  to  the  court  for 
trial.  There  was  a  finding  against  the  appellant  and 
said  surety  company  in  the  sum  of  $250.  The  appel- 
lant and  the  surety  company  each  filed  a  motion  for 
a  new  trial  upon  the  grounds  that  the  finding  was  not 
sustained  by  suflBcient  evidence,  and  was  contrary  to 
law.  This  motion  was  sustained  as  to  the  surety 
company  and  overruled  as  to  the  appellant,  after 
which  the  cause  was  dismissed  as  to  the  surety  com- 
pany and  judgment  rendered  against  the  appellant. 

The  only  error  assigned  is  that  the  court  erred  in 

overruling  appellant's  motion  for  a  new  trial.    The 

first  contention  of  appellant  is  that  an  action 

1.  on  a  retail  liquor  dealer's  bond  for  loss  of  sup- 
port through  death  cannot  be  prosecuted  by, 
the  administratrix ;  that  this  action  should  have  been 
prosecuted  by  the  state,  on  relation  of  the  widow  and 
child.  .  The  appellant  relies  upon  Couchman  v. 
Prather  (1904),  162  Ind.  250,  70  N.  E.  240,  to  sup- 
port  this  contention.  This  case  holds  as  appellant 
contends,  but  it  is  not  controlling  in  this  appeal.  The 
right  of  an  administrator  to  maintain  this  kind  of  an 
action  was  there  raised  by  a  demurrer  for  want  of 
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facts.  In  the  instant  case  the  sufficiency  of  the  com- 
plaint was  hot  tested  by  demurrer.  If  appellant  de- 
sired to  raise  the  question  as  to  the  right  of  appellee, 
as  administratrix,  to  prosecute  this  action,  he  should 
have  presented  that  question  by  a  demurrer  for  want 
of  facts.^  The  right  of  appellee  to  prosecute  this  ac- 
tion, not  having  been  presented  by  demurrer,  was 
waived,  and  cannot  be  raised  by  a  motion  for  a  new 
trial.  §344  Bums  1914,  Acts  1911  p.  415 ;  Gillispie  v. 
Darroch  (1915),  57  Ind.  App.  482,  107  N.  E.  475; 
American  Maize  Products  Co.  v.  Widiger  (1917),  186 
Ind.  227,  114  N.  E.  457;  LaPlante  v.  State,  ex  rel 
(1899),  152  Ind.  80,  52  N.  E.  452;  American  Trust, 
etc.,  Bank  v.  McGettigan  (1899),  152  Ind.  582, 52  N.  E. 
793,  71  Am.  St.  345;  Bowser,  Admr.,  v.  Mattler 
(1894),  137  Ind.  649, 35  N.  E.  701, 36  N.  E.  lU^Frazer 
v.  State  (1886),  106  Ind.  471,  7  N.  E.  203;  White  v. 
Suggs  (1914),  56  Ind.  App.  572,  104  N.  E.  55;  Stand- 
ard Forgings  Co.  v.  Holm^trom  (1915),  58  Ind.  App. 
306, 104  N.  E.  872.  Nothing  is  better  settled  than  that, 
when  the  legislature  specifically  prescribes  an  ade- 
quate legal  remedy,  that  alone  is  open  to  the  litigant. 
Southern  Ind.  R.  Co.  v.  Railroad  Comm.,  etc.  (1909), 
172  Ind.  113,  87  N.  E.  966;  Couchman  v.  Prather, 
supra. 

The  evidence  without  any  conflict  shows  that  appel- 
lee commenced  an  action  against  the  Lake  Erie  and 
Western  Bailroad  Company  to  recover  damages  from 
it  on  account  of  its  alleged  negligence  in  running  over 
and  killing  her  decedent.  Before  the  trial  in  the  in- 
stant case,  the  appellee  filed  a  petition  in  the  probate 
court  appointing  her  for  leave  to  settle  with  the  rail- 
road company.  Leave  was  granted,  and  the  railroad 
company  paid  her  $250  in  full  of  all  claims  against 
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it  on  account  of  the  alleged  negligent  killing.  Appel- 
lee thereupon  signed,  acknowledged  and  delivered  to 
the  railroad  company  a  written  release  reading  as 
follows : 

**For  the  sole  consideration  of  Two  Hundred 
Fifty  and  no/100  Dollars,  received  to  my  full 
satisfaction  of  The  Lake  Erie  and  Western  Rail" 
road  Company  I  hereby  release  and  discharge  the 
said  Company  from  all  liability  for  damages  of 
every  kind,  nature  or  description,  arising  from 
injuries  suffered  or  death  sustained  by  Nathaniel 
Kemp  deceased  at  oi*  near  Indianapolis,  Indiana, 
on  or  about  the  seventh  day  of  February,  1915; 
said  settlement  being  authorized  by  order  of  the 
Probate  Court  of  Marion  County,  in  the  State  of 
Indiana;  and  I  hereby  agree  that  this  release 
shall  be  a  complete  bar  in  any  action  which  might 
be  brought  otherwise  at  common  law;  or  under 
any  State  or  Federal  statute  for  the  benefit  of 
any  person  or  estate  whatsoever,  for  the  recov- 
ery of  damages  on  account  of  said  injuries  or 
death. '^ 

The  appellant  insists  that  the  appellee,  having  re- 
ceived payment  in  fuU  from  the  railroad  company  for 
the  death  of  Nathaniel  Kemp,  and  having  exe- 

2.     cuted  a  release  to  it,  is  not  entitled  to  proceed 

against  the   appellant;  that  the  injury  was 

single;  and  that  there  could  be  but  one  satisfaction. 

The  bftsis  of  an  action  on  a  liquor  bond  sounds  in 
tort,  and  the  tort-feasor  rule  applies  in  such  actions. 
American  Surety  Co.  v.  State,  ex  rel.  (1912),  50  Ind. 
App.  475,  98  N.  E.  829.  '^The  weight  of  authority 
will, ' '  says  Cooley, '  *  support  the  more  general  prop- 
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osition,  that,  where  the  negligences  of  two  or  more 
persons  concur  in  producing  a  single,  indivisible  in- 
jury, then  such  persons  are  jointly  and  severally 
liable,  although  there  was  no  common  duty,  common 
design  or  concert  action.*'  1  Cooley,  Torts  (3d  ed.) 
247. 

This  court,  in  City  of  Valparaiso  v.  Moffitt  (1895), 
12  Ind.  App.  250,  39  N.  E.  909,  54  Am.  St.  522,  said: 
''Primarily  every  person  is  liable  for  all  the  injury 
caused  by  him.  If  he  acts  separately  he  is  separately 
liable  for  all  the  injury.  If  he  acts  jointly  with 
others  he  is  both  jointly  and  severally  liable  for  all 
the  injury.  These  are  the  general  rules,  and  to  which 
there  are  exceptions.  The  rule  is  also  well  settled 
that  an  injured  party  can  have  but  one  satisfaction 
for  the  same  injury.  •  *  *  He  may  have  several 
judgments  against  different  persons  and  in  different 
amounts,  but  the  payment  of  one  operates  as  a  satis- 
faction of  all.'*  See,  also,  West  field  Gas,  etc.,  Co.  v. 
Abernathy  (1893),  8  Ind.  App.  73, 35  N  .E.  399;  Amer- 
ican  Express  Co.  v.  Patterson  (1881),  73  Ind.  430. 

In  South  Bend  Mfg.  Co.  v.  Liphart  (1894),  12  Ind. 
App.  185,  39  N.  E.  908,  the  court  said :  ''It  would  be 
impossible  to  apportion  the  damages  between  the 
two  acts  of  negligence  or  determine  the  amount  pro- 
duced by  each.  The  case  is  analogous  to  that  of  an 
injury  produced  by  the  collision  of  two  railroad 
trains  under  diflferent  ownership  and  management, 
caused  by  the  concurring  negligence  of  both  compa- 
nies. Each  company  is  jointly  and  severally  liable 
for  the  whole  injury." 

In  Smith  v.  Graves  (1915),  59  Ind.  App.  55,  108 
N.  E.  168,  the  court  said:  "The  action  is  in  tort  and 
appellee  can  have  but  one  satisfaction  for  the  dam- 
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ages,  if  any,  sustained  by  him.  The  liability  of  the 
appellants  as  tort  feasors  is  several  and  the  suit  may 
be  maintained  against  all,  or  one,  or  any  number  of 
fhem.  There  is  no  right  of  contribution  that  can  be 
enforced  as  between  such  defendants  or  persons  liable 
for  the  same  tort.  A  satisfaction  of  such  claim  for 
damages  obtained  from  one  or  any  number  of  such 
defendants  or  persons  so  liable  for  the  same  tort  ends 
all  liability  therefor  as  against  any  and  all  persons 
against  whom  liability  might  have  been  enforced  be- 
fore such  satisfaction  was  obtained.'* 

The  Supreme  Court,  in  Cleveland,  etc.,  R.  Co.  v. 
Gossett  (1909),  172  Ind.  525,  87  N.  E.  723,  said: 
'  *  Courts  will  not  undertake  to  apportion  the  damage 
in  such  cases  among  the  wrongdoers,  and  the  injured 
party  has  the  right  to  elect  whether  he  will  sue  one 
oralL*' 

In  Cleveland,  etc.,  R.  Co.  v.  HUligoss  (1908),  171 
Ind.  417,  86  N.  E.  485,  the  court  said:  **It  is  an  an- 
cient and  well-established  rule,  almost  without  excep- 
tion in  England  and  America,  that  for  a  single  injury 
there  can  be  but  one  recompense.  When  more  per- 
sons than  one  unite  in  the  commission  of  a  wrong,  each 
is  responsible  for  the  acts  of  all,  and  for  the  whole 
damage;  also,  where  separate  and  independent  acts 
of  negligence  *  •  •  concur  in  causing  a  single 
injury,  each  is  fully  responsible  for  the  trespass. 
Courts  will  not  undertake  to  apportion  the  damage 
in  such  cases  among  the  joint  wrongdoers.  The  in- 
jured party  has,  at  his  selection,  his  remedy  against 
all,  or  any  number.  *  *  *  He  may  elect  to  look 
to  one  only,  and,  if  he  accepts  from  that  one  a  benefit, 
or  property,  in  satisfaction  and  release,  he  can  go  no 
further.   He  cannot  have  a  second  satisfaction.    Hav- 
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ing  had  a  reparation  from  one  who  was  responsible 
for  all  the  damage,  and  released  him,  all  others  who 
were  jointly,  or  jointly  and  severally,  liable  are  also 
released.  One  satisfaction  is  a  bar  to  further  pro- 
ceedings on  the  same  cause  of  action.  •  •  *  One 
who  compromises  a  claim  does  not  necessarily  admit 
that  the  claim  was  well  founded,  but  the  one  who 
receives  the  consideration  is  precluded  from  denying 
that  it  was.  So  it  may  be  said  that  when  a  pretended 
claim  for  a  tort  has  been  settled  by  treaty,  and  satis- 
faction rendered  the  claimant  by  one  so  connected 
with  the  trespass  as  to  be  reasonably  subject  to  an 
action  and  possible  liability,  as  a  joint  tort  feasor,  the 
satisfaction  rendered  will  release  all  who  may  be 
liable,  whether  the  one  released  was  liable  or  not. 
In  such  &  case  it  is  not  necessary  that  it  should  ap- 
pear  that  the  party  making  the  settlement  was  in  fact 
liable.  It  will  be  deemed  sufficient  if  there  is  an  ^.p- 
pear ance  of  liability.  * ' 

The  Supreme  Court  of  New  Jersey  in  Matthews  v. 
Delaware,  etc.,  R.  Co.  (1893),  56  N.  J.  Law  34,  27  Atl. 
919,  22  L.  R.  A.  261,  said:  **When  each  of  two  or 
more  persons  owes  to  another  a  separate  duty  which 
each  wrongfully  neglects  to  perform,  then,  although 
the  duties  were  diverse  and  disconnected  and  the  neg- 
ligence of  each  was  without  concert,  if  such  several 
neglects  concurred  and  united  together  in  causing 
injury,  the  tort  is  equally  joint  and  the  tort  feasors 
are  subject  to  a  like  liability.^' 

In  Corey  v.  Havener  (1902),  182  Mass.  250,  65  N.  E. 
69,  the  defendants,  each  mounted  on  a  motor  tricycle 
with  a  gasoline  engine  making  a  loud  noise,  came  up 
behind  the  driver  of  a  wagon  and  passed  him  at  a 
high  rate  of  speed,  one  on  each  side,  causing  his  horse 
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to  shy  and  resulting  in  injury  to  such  driver.  A  sepa- 
rate action  was  brought  against  each  defendant.  The 
court  held  that,  both  of  the  defendants  having  been 
found  to  be  wrongdoers,  it  made  no  difference  that 
there  was  no  concert  of  action  between  them,  nor  was 
it  possible  to  determine  what  part  of  the  injury  was 
caused  by  each.  If  each  contributed  to  the  injury, 
both  were  bound.  The  court  says,  if  both  defendants 
contributed  to  the  accident,  the  jury  could  not  single 
out  one  as  the  person  to  blame.  There  being  two 
actions,  the  plaintiff  was  entitled  to  judgment  against 
each  for  the  whole  amount.  There  is  no  injustice  in 
this  for  a  single  satisfaction  on  one  judgment  is  all 
the  plaintiff  is  entitled  to. 

The  rule  is  stated  in  38  Cyc  488  as  follows: 
**  Where,  although  concert  is  lacking,  the  separate 
and  independent  acts  or  negligence  of  several  combine 
to  produce  directly  a  single  injury,  each  is  responsible 
for  the  entire  result,  even  though  his  act  or  neglect 
alone  might  not  have  caused  it. ' ' 

The  appellee  having  accepted  satisfaction  from 
the  railroad  company,  and  having  released  and  dis- 
charged it  from  all  further  liability,  cannot 

3.  now  prosecute  this  action  against  appellant. 
Judgment  is  reversed,  with  instructions  to 
sustain  the  motion  for  a  new  trial,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 


VOL,  n— !•. 
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Gray  v.  Wiscaver  et  al. 

[No.  10,063.    Filed  November  4,  1919.] 

Appeal. — Evidence  Conflicting. — Review, — ^Where  the  only  ques- 
tions presented  under  the  rules  of  the  Appellate  Court  require 
for  determination  a  review  of  conflicting  evidence,  the  Judg- 
ment of  the  trial  court  is  conclusive  and  will  be  affirmed. 

From  Pike  Circuit  Court ;  John  L.  Bretz,  Judge. 

Action  between  Tillman  D.  Gray  and  George  Wis- 
caver and  another.  From  the  judgment  rendered, 
Tillman  D.  Gray  appeals.    Affirmed. 

Edward  P.  Richardson  and  Arthur  H.  Taylor,  for 
appellant. 
Harry  W.  Carpenter,  for  appellee. 

Remy,  J. — The  only  questions  which  under  the  rules 
of  this  court  are  presented  for  our  consideration  re- 
quire for  their  determination  a  review  of  conflicting 
evidence.  Under  such  circumstances  the  judgment 
of  the  trial  court  is  conclusive,  and  on  the  authority 
of  Gass  v.  Coggswell  (1873),  44  Ind.  355,  and  Nichol- 
son v.  Smith  (1916),  60  Ind.  App.  385, 110  N.  E.  1007, 
the  judgment  is  affirmed. 


BoABD  OF  Finance  of  School.  Town  of  Pobt  Fulton 
V.  FmsT  National  Bank  of  Jeffbbsonvillb. 

[No.  10,589.    FUed  November  6,- 1919.] 

1.    Appeal. — Orinin  ot  Right — The  right  of  appeal  Is  purely  stat- 
utory,   p.  205. 
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2.  Officers. — Boards, — Appeals. — In  statutes  authorizing  appeals 
from  administrative  officers  and  administrative  boards,  the  word 
"appeal"  is  used  in  a  special  and  restricted  sense,    p.  296. 

3.  Officehs. — Boards. — Appeal  to  Circuit  Court, — Finality  of  Ac- 
tion,— Where  an  appeal  is  authorized  from  an  administrative 
officer  or  board  to  the  circuit  court,  the  action  of  that  court 
is  final  unless  an  appeal  therefrom  is  specifically  authorized  or 
unless  the  proceeding  in  that  court  is  of  such  a  character  as  to 
bring  it  within  the  general  provision  of  the  Code  of  Civil  Pro- 
cedure authorizing  appeals  from  final  judgments,    p.  296. 

4.  Appeal. — Code  of  Civil  Procedure, — Statutory  Proceedings, — 
The  provisions  of  the  Code  of  Civil  Procedure  concerning  appeal 
do  not  apply  to  special  statutory  proceedings  which  do  not  in- 
volve the  exercise  of  judicial  power,    p.  296. 

5.  Depositories. — Designation, — Approval  of  Bond, — Ministerial 
Acts, — Hie  approval  of  bond  and  designation  of  depository  pro- 
vided for  by  f  13,  Acts  1907  p.  391,  §7534  Bums  1914,  are  minis- 
terial acts  and  not  judicial,  whether  performed  by  the  board 
of  finance  or  by  the  judge  of  the  circuit  court,    p.  296. 

6.  Appeal. — DeposUories, — Bond  Approval, — Right  of  Appeal  From 
Circuit  Court, — ^An  appeal  will  not  lie  from  the  action  of  the 
circuit  court  upon  a  bond  submitted  under  the  provisions  of 
the  Depository  Law,  |13,  Acts  1907  p.  391,  §7534  Bums  1914, 
since  there  is  no  specific  prov^ion  therefor  in  such  law,  and 
since  the  proceeding  provided  for  is  of  such  a  character  as  to 
exclude  the  application  of  the  appeal  provisions  of  the  Code  of 
Civil  Procedure,    p.  296. 

From  Clark  Circuit  Court;  James  W.  Fortune, 
Judge. 

The  bond  of  the  First  National  Bank  of  Jefferson- 
ville,  tendered  to  the  board  of  finance  of  the  school 
town  of  Port  Fulton  to  qualify  such  bank  to  become 
a  depository  of  public  funds,  not  having  been  ap- 
proved, was  presented,  with  a  petition  for  its  ap- 
proval, to  the  judge  of  the  Clark  Circuit  Court  in 
vacation,  and  by  him  heard  and  approved,  and  said 
bank  declared  a  depository.  From  the  action  of  tiie 
judge,  the  board  of  finance  appeals.    Dismissed. 
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Oeorge  C.  Kopp,  W.  B.  Allison  and  L,  A.  Doug- 
lass, for  appellant. 

Henry  A.  Burtt  and  James  E.  Taggart,  for  appel- 
lee. 

This  proceeding  is  governed  by  the  act  of  the  legis- 
lature concerning  depositories  of  public  funds.  Acts 
1907  p.  391 ;  Acts  1909  pp.  182,  437 ;  Acts  1911  p.  182 ; 
§7522  et  seq.  Burns  1914;  Acts  1919  p.  698.  It  ap- 
pears from  the  record  that  in  January,  1919,  there 
was  no  bank  or  trust  company  in  the  town  of  Port 
Fulton;  that  sometime  in  said  month  the  following 
banking  institutions  of  the  city  of  Jeflfersonville  filed 
with  appellant  their  several  proposals  to  receive  on 
deposit  funds  belonging  to  the  school  town  of  Port 
Fulton,  viz.,  the  appellee,  First  National  Bank,  the 
Citizens  Trust  Company,  and  the  Clark  County  State 
Bank.  The  appellee  tendered  a  bond  executed  by  the 
Southern  Surety  Compan;^^;  the  Citizens  Trust  Com- 
pany tendered  a  bond  executed  by  a  surety  company, 
the  name  of  which  surety  company  does  not  appear 
in  the  record;  and  the  Clark  County  State  Bank 
tendered  a  personal  bond.  The  appellant  approved 
the  bond  of  the  Clark  County  State  Bank,  but  failed 
to  approve  either  of  the  other  two. 

The  secretary  of  the  board  of  finance  gave  the  fol- 
lowing testimony  in  explanation  of  the  action  of  thei 
board:  *'We  knew  the  surety  at  the  time  and  most 
of  the  signatures  of  the  six  who  signed  it;  did  not 
*  •  *  know  anything  concerning  the  solvency  of 
the  sureties  offered  by  the  other  two  banks,  or  any- 
thing about  the  validity  of  the  bonds  tendered,  or 
whether  or  not  they  were  executed  legally.  We  con- 
sidered the  Clark  County  State  Bank  the  most  con- 
venient as  a  depository  for  our  Board.*' 
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The  president  of  the  board  testified :  *  *  I  knew  the 
signatures  of  all  the  persons  who  executed  the  bond 
of  the  Clark  County  State  Bank  and  knew  their  solv- 
ency. I  did  not  know  the  solvency  of  the  surety  com- 
panies which  executed  the  bonds  tendered  by  the 
other  two  banks,  or  whether  they  were  legally  exe- 
cuted. The  members  of  the  Board  preferred  a  per- 
sonal bond  to  a  surety  company  bond.  * ' 

On  February  4,  1919,  being  in  vacation,  the  appel- 
lee filed  its  petition  in  the  office  of  the  clerk  of  the 
Clark  Circuit  Court.  The  petition  is  entitled  **The 
First  National  Bank,  etc.  v.  The  Board  of  Finance, 
etc,*'  and  is  addressed  ''To  the  Honorable  James  W. 
Fortune,  Judge  of  the  Clark  Circuit  Court,  in  Vaca- 
tion:'' 

The  following  is  the  substance  of  the  petition: 
**The  First  National  Bank  of  Jefifersonville,  Indiana, 
hereby  presents  to  you  a  bond  executed  by  said  Bank 
as  principal,  and  the  Southern  Surety  Company  of 
Iowa  as  surety,  in  the  sum  of  $1000.00,  in  favor  of 
said  Board  of  Finance,  dated  Dec.  21,  1918,  which 
bond  was  presented  to  said  Board  of  Finance  on  the 
first  Monday  in  January,  1919,  and  which  bond  said 
Board  of  Finance  failed .  and  refused  to  approve. 
This  matter  is  presented  to  the  end  that  you  may 
proceed  to  hear  and  determine  the  sufficiency  of  said 
bond,  and  approve  or  disapprove  said  bond,  as  the 
facts  warrant,  and  investigate  the  financial  responsi- 
bility of  said  Bank  and  determine  its  fitness  to  be 
designated  a  depository  of  public  funds ;  and  on  ap- 
proval of  said  bond  by  said  Judge,  to  declare  said 
Bank  a  public  depository. ' ' 

The  bond  was  filed  at  the  time  of  filing  the  petition. 
Pursuant  to  the  request  indorsed  on  the  petition,  the 
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clerk  issued  a  summons  commanding  *  *  the  defend- 
ant to  be  and  appear"  in  said  court  on  February  7, 
1919,  '*to  answer  or  demur  herein."  On  February 
11, 1919,  the  parties  appeared  by  counsel  and  the  de- 
fendant filed  a  demurrer  to  the  petition  on  the  ground 
*'that  plaintiff's  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action."  In  the  memo- 
randum filed  with  the  demurrer  six  reasons  are  speci- 
fied why  *  *  the  complaint ' '  is  insufficient.  The  record, 
signed  by  the  judge,  recites  that  the  **  demurrer  is  by 
me  overruled.  •  *  *  Thereupouj  the  defendant 
files  its  answer  in  denial  to  the  petition. '  *  After  hear- 
ing the  evidence,  the  judge  took  the  matter  under 
advisement. 

On  the  fourteenth  day  of  the  ensuing  term,  the  fol- 
lowing entry  was  made :  * '  Come  the  parties  by  coun- 
sel, and  the  court,  being  sufficiently  advised,  now  ap- 
proves the  bond  in  question  and  finds  the  plaintiff, 
the  said  First  National  Bank  of  Jeffersonville,  Indi- 
ana, a  proper  institution  to  be  entrusted  with  public 
funds  and  declares  said  bank  a  public  depository.  It 
is  therefore  ordered  and  adjudged  by  the  court  that 
said  bond  be,  and  the  same  is  hereby  approved;  and 
that  said  bank  be,  and  is  hereby  declared  to  be  a 
proper  institution  to  be  entrusted  with  public  funds, 
and  is  declared  to  be  a  public  depository  of  public 
funds ;  and  that  said  defendant  deposit  seventy-four 
per  cent,  of  its  funds  in  said  bank,  not  exceeding,  how- 
ever, the  sum  of  $2000.00." 

The  board  of  finance  filed  a  motion  for  a  new  trial, 
based  on  the  sixth  and  eighth  grounds  specified  in 
the  Code  of  Civil  Procedure  as  grounds  for  a  new 
trial.  The  bank  moved  to  strike  from  the  files  the 
motion  for  a  new  trial,  on  the  theory  that,  because 
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there  is  no  provision  for  a  new  trial  in  the  statute 
governing  the  proceeding,  the  granting  of  a  new  trial 
is  not  permissible.  The  motion  to  strike  from  the 
files  was  overruled.  The  motion  for  a  new  trial  was 
overruled.    Appeal  granted. 

The  errors  assigned  are  the  overruling  of  the  de- 
murrer and  the  motion  for  a  new  trial. 

Appellee  has  moved  to  dismiss  the  appeal  on  the 
ground  that  the  legislature  has  not  authorized  an 
appeal  from  the  action  of  the  circuit  court  in  a  pro- 
ceeding under  said  statute. 

Dausmak^  J.  (After  making  the  foregoing  state- 
ment.)— In  this  jurisdiction  the  right  of  appeal  is 
purely  statutory.  It  is  not  unusual  for  the  legislature 
of  this  state  to  authorize  ** appeals*'  from  ad- 
1-2.  ministrative  boards  to  the  courts;  but  in  all 
such  so-called  appeals  the  word  **appeaP'  is 
used  in  a  special  and  restricted  sense.  Hall  v.  Kin- 
caid  (1917),  64  Ind.  App.  103,  115  N.  E.  361;  Board, 
etc.  V.  Heaston  (1896),  144  Ind.  583,  41  N.  E.  457,  43 
N.  E.  651,  55  Am.  St.  192 ;  Board,  etc.  v.  State,  ex  rel. 
(1909),  173  Ind.  52,  88  N.  E.  673,  89  N.  E.  367. 

Section  13  of  said  act,  supra,  reads  as  follows :  **If 
any  board  of  finance  fails  or  refuses  to  approve  the 
bond  or  securities  of  any  such  bank  or  trust  company, 
the  same  may  be  presented  to  the  circuit  or  superior 
court  in  the  county,  or  the  judge  thereof  in  vacation, 
which,  after  three  (3)  days'  notice  to  the  secretary  of 
any  such  board  of  finance,  shall  proceed  to  hear  and 
determine  the  suflBciency  of  such  bond  or  security,  and 
shall  approve  or  disapprove  the  same  as  the  facts 
warrant.  Such  court  or  the  judge  thereof  in  vacation 
shall  also  invei^igate  the  financial  responsibility  of 
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any  such  bank  or  trust  company  and  determine  its  fit- 
ness to  be  designated  a  depository  of  public  funds. 
If  such  court  or  the  judge  thereof  in  vacation  ap- 
proves said  bond  or  security,  and  finds  said  bank 
or  trust  company  a  proper  institution  to  be  entrusted 
with  such  funds,  said  bank  or  trust  company  shall  be 
declared  by  such  court  or  the  judge  thereof  in  vaca- 
tion a  public  depository/' 

It  is  well  settled  that  there  can  be  no  ''appeal*' 
from  an  administrative  oflBcer  or  from  an  administra- 
tive board  to  a  court  unless  specifically  au- 
3.     thorized  by  the  legislature.    It  is  equally  well 
settled  that,  where  an  ''appeal"  is  authorized 
from  an  administrative  officer  or  board  to  the  circuit 
court,  the  action  of  the  circuit  court  therein  is  final, 
and  that  there  can  be  no  appeal  therein  from  the  cir- 
cuit court  except  in  two  instances,  viz.:    (1)  Where 
an  appeal  from  the  circuit  court  is  specifically  au- 
thorized; and  (2)  where  the  proceeding  in  the  circuit 
court  is  of' such  a  character  that  it  comes  within  the 
general  provision  of  the  Code  of  Civil  Procedure 
which  authorizes  an  appeal  from  all  final  judgments. 
Indiana  State  Board,  etc.  v.  Davis  (1918),  69  Ind. 
App.  109, 117  N.  E.  883, 118  N.  E.  978. 
•  In  the  statute  governing  this  proceeding  there  is 
no  provision  for  an  appeal  from  the  circuit  court.    It 
follows  that  appellee's  motion  must  be  sustained  un- 
less said  general  provision  of  the  Code  is  applicable. 
It  is  well  settled  that  the  provisions  of  the  Code  of 
Civil  Procedure  do  not  apply  to  special  statutory  pro- 
ceedings which  do  not  involve  the  exercise  of 
4-6.   judicial  power.    Randolph  v.  City  of  Indian- 
apolis (1909),  172  Ind.  510,  88  N.  E.  949;  CUy 
of  Indianapolis  v.  Hawkins  (1913),  180  Ind.  382,  103 
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N.  E.  10.  In  the  case  at  bar  the  board  of  finance 
could  not,  of  conrse,  have  acted  judicially;  for  judi- 
cial power  can  be  exercised  only  by  a  court.  Art.  7, 
§1,  Constitution  of  Indiana,  §161  Burns  1914 ;  Shoultz 
V.  McPheeters  (1881),  79  Ind.  373;  Little  v.  State 
(1883),  90  Ind.  338,  46  Am.  Eep.  224;  Edwards  v. 
Dykeman  (1884),  95  Ind.  509,  518;  State,  ex  rel.  v. 
Nohle  (1889),  118  Ind.  350,  21  N.  E.  244,  4  L.  R.  A. 
101, 10  Am.  St.  143.  But  judges  do  not  always  act  in 
their  judicial  capacity.  It  seems  that  the  legislature 
is  permitted  to  call  upon  the  judges  to  perform  acts 
which  are  not  judicial,  but  which  are  purely  minis- 
terial,  executive,  or  administrative.  We  are  of  the 
opinion  that  in  the  case  at  bar  the  action  of  the  judge 
of  the  circuit  court,  pursuant  to  §13  of  the  act  con- 
cerning depositories,  supra,  did  not  involve  the  exer- 
cise of  judicial  power,  and  that  the  proceeding  is  of 
such  a  character  as  necessarily  to  exclude  the  pro- 
cedure prescribed  by  the  Code. 

By  §§11  and  12  of  said  act,  it  appears  that  the 
board  of  finance  is  given  an  important  discretion  in 
the  matter  of  approving  or  disapproving  any  bond 
or  securities  offered  by  a  bank  seeking  to  become  a 
depository.  Board,  etc.  v.  State  ex  rel.,  supra.  By 
§13,  supra,  if  the  board  of  finance  fails  or  refuses  to 
approve  the  bond  or  securities,  then  the  judge  of  the 
circuit  court  may  be  called  upon  to  do  two  things, 
viz.:  (1)  To  approve  or  disapprove  the  bond  or  se- 
curities; and  (2)  if  he  approves  the  bond  or  securi- 
ties and  finds  the  bank  to  be  a  proper  institution  to 
be  entrusted  with  public  funds,  then  he  shall  declare 
(designate  or  appoint)  the  bank  a  public  depository. 
We  are  of  the  opinion  that  in  approving  the  bond  the 
judge  acted  in  a  purely  ministerial  capacity.    State, 
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ex  rel.  v.  Lafayette  County  Court  (1867),  41  Mo.  221; 
Bosely  v.  Woodruff  County  Court  (1873),  28  Ark. 
306;  Orchard  v.  Alexander  (1895),  157  U.  S.  372,  15 
Sup.  Ct.  635,  39  L.  Ed.  737;  Stephens  v.  Crawford 
(1846),  1  Ga.  574,  44  Am.  Dec.  680;  In  re  Saline 
County,  etc.  (1869),  45  Mo.  52,  100  Am.  Dec.  337; 
State  V.  McGonigle  (1890),  101  Mo.  353, 13  S.  W.  758, 
8  L.  R.  A.  735,  20  Am.  St.  609.  We  are  also  of  the 
opinion  that  in  designating  the  bank  a  public  deposi- 
tory the  judge  acted  purely  in  a  ministerial  capacity. 
See  City  of  Terre  Haute  v.  Evansville,  etc.,  B.  Co. 
(1897),  149  Ind.  174,  46  N.  E.  77, 37  L.  R.  A.  189.  The 
utmost  that  can  be  said  is  that  in  the  performance  of 
either  act  the  judge  was  merely  substituting  his  dis- 
cretion for  the  discretion  of  the  board  of  finance.  In 
other  words,  by  §13,  supra,  the  bank  was  given  two 
Opportunities  to  get  its  bond  approved  and  itself 
designated  a  public  depository. 

But  it  may  be  said  that  there  is  a  third  element  to 
be  determined,  viz.,  the  bank's  fitness  to  be  desig- 
nated a  depository  of  public  funds.  It  is  true  that  by 
said  §13  the  judge  of  the  circuit  court  is  asked  to 
transform  himself  into  a  sort  of  bank  examiner  for 
the  purpose  of  investigating  the  financial  responsibil- 
ity of  the  bank;  and  he  is  directed  also  to  determine 
the  fitness  of  the  bank  as  aforesaid.  By  what  legal 
standard  is  that  fitness  to  be  determined?  The  act 
provides  that  no  public  funds  shall  be  deposited  in 
any  bank  or  trust  company  (1)  unless  the  institution 
is  subject  to  visitation  and  examination  by  national 
or  state  bank  examiners,  and  (2)  until  the  institution 
has  furnished  a  bond  or  securities,  as  therein  speci- 
fied, to  the  approval  of  the  board  of  finance  or  the 
judge  of  the  circuit  court.    But  evidently  the  legisla- 
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ture  intended  that  these  two  elements  should  not  be 
exclusive,  and  that  other  elements  might  properly  be 
considered.  Otherwise,  why  direct  an  investigation 
of  the  financial  responsibility  of  the  bank!  Other- 
wise, why  should  any  one  go  to  the  trouble  of  deter- 
mining the  bank's  fitness  to  be  designated  a  deposi- 
tory of  public  funds!  Moreover,  §21,  supra,  spe- 
cifically provides  that  where,  as  in  this  case,  there  is 
no  bank  or  trust  company  within  the  school  corpora- 
tion, the  board  of  finance  may  consider  the  element 
of  convenience.  Acts  1919  p.  698.  We  are  unable  to 
comprehend  how  the  fitness  of  an  institution  to  be 
designated  a  public  depository  can  be  judicially  de- 
termined and  established  by  a  judgment  where  all  the 
tests  of  fitness  are  not  prescribed  by  law;  and  we  are 
of  thQ  opinion  that  the  legislature  did  not  intend  that 
such  an  absurdity  should  be  attempted.  The  mani- 
fest legislative  intent  is  that  the  judge  shall  satisfy 
himself  aS  to  the  fitness  of  the  bank  before  designat- 
ing it  a  depository.  Whether  the  bank  is  fit  or  unfit 
is  purely  a  question  of  fact  to  be  ascertained  as  a 
preliminary  to  final  action.  The  ultimate  action  of 
the  judge  is  the  designation.  The  question  of  fitness 
is  incidental. 

The  importance  of  the  subject  justifies  us  in  stat- 
ing more  specifically  the  reasons  for  the  conclusions 
we  have  reached. 

If  we  were  to  regard  the  proceeding  as  a  civil  action 
within  the  meaning  of  the  Code,  to  be  tried  on  issues 
joined,  and  the  result  to  be  established  by  a  formal 
judgment;  or,  if  we  were  to  regard  it  as  a  special 
statutory  proceeding  and  then  attempt  to  apply  the 
Code,  note  the  diflSculties  to  be  encountered. 

It  will  be  observed  that  the  bank  is  not  required 
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to  file  in  the  circuit  court  a  transcript  of  the  pro- 
ceedings had  before  the  board  of  finance.  No  com- 
plaint is  necessary.  By  the  express  terms  of  the 
statute,  all  that  is  required  of  the  bank  is  that  the 
bond  be  presented.  By  implication,  however,  it  re- 
quires that  the  judge  should  be  informed  that  the 
board  of  finance  had  failed  or  refused  to  approve  the 
bond.  But  the  matter  may  be  presented  in  the  form 
of  a  simple  petition.  The  statute  does  not  contem- 
plate that  issues  shall  be  joined  by  complaint  and 
answers.  It  is  apparent  that  the  legislature  intended 
that  the  proceeding  should  be  informal  and  charac- 
terized  by  simplicity  and  directness. 

No  summons  is  to  be  issued.  The  statute  provides 
that,  after  three  days^  notice  to  the  secretary  of  the 
board  of  finance,  the  judge  shall  proceed  to  deter- 
mine the  suflBciency  of  the  bond  or  securities.  But 
what  is  the  purpose  of  the  notice!  If  the  members 
of  the  board  should  fail  to  appear,  would  a  default 
be  authorized  f  If  a  default  were  entered,  could  it  be 
taken  as  a  confession  that  the  bond  or  securities  ought 
to  be  approved  and  the  bank  designated  a  public  de- 
pository without  an  investigation!  The  language  of 
the  statute  negatives  that  proposition.  We  are  of 
the  opinion  that  the  purpose  of  the  notice  is  analo- 
gous to  that  of  the  notice  served  on  the  clerk  of  the 
circuit  court  in  a  vacation  appeal — ^to  inform  h\m 
of  what  is  taking  place  in  order  that  he  may  know 
its  effect  on  his  official  duties.  It  is  unreasonable  to 
say  that  the  legislature  intended  that  there  should  be 
an  adversary  proceeding  by  the  bank  against  the 
board  of  finance  or  any  member  thereof.  It  cannot  be 
that  the  legislature  intended  that  the  board  of  finance, 
or  any  of  its  members,  should  assume  an  attitude  of 
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hostility  and  make  a  defense,  or,  failing  therein,  suf- 
fer a  default. 

If,  however,  the  proceeding  be  regarded  as  adver- 
sary, then  what  facts,  logically  and  legitimately, 
ought  to  be  shown  to  make  out  a  defense!  As  against 
the  bond,  it  would  be  germane  to  show  that  the  surety 
company  is  financially  weak  or  insolvent ;  that  it  is  in 
bad  repute  for  fair  dealing;  and  any  other  element 
which  a  prudent  and  competent  man  would  be  likely 
to  consider  in  determining  whether  it  would  be  safe 
to  accept  the  bond  as  indemnity  against  the  loss  of 
public  funds.  For  indemnity,  and  indemnity  without 
litigation  or  delay,  is  the  thing  desired.  As  against 
the  bank,  it  would  be  germane  to  show  that  it  is  finan- 
cially weak  or  insolvent ;  that  it  is  not  eflSciently  and 
conservatively  managed;  that  its  officers  and  em- 
ployes are  incompetent  or  discourteous;  and  any 
other  element  which  a  reasonable  man  would  be  likely 
to  consider  in  determining  its  fitness  to  be  designated 
a  depository  of  public  funds. 

To  make  these  defenses,  thoroughly  and  in  good 
faith,  would  require  considerable  time  and  the  ex- 
penditure of  considerable  money.  Is  it  permissible 
for  a  board  of  finance  to  spend  public  funds  for  that 
purpose?  Is  it  to  be  said  that  the  members  of  the 
board  of  finance  must  provide  money  from  their  pri- 
vate funds  with  which  to  make  these  defenses!  If 
the  financial  condition  of  the  bank  or  surety  company 
is  an  issue  to  be  tried,  would  it  not  be  required  to 
bring  its  assets  into  court  in  order  that  they  may  be 
scrutinized  item  by  item!  In  every  case,  would  not 
the  burden  be  on  the  bank  to  prove  its  fitness  to  be 
designated  a  public  depository!  Could  trial  by  jury 
be  denied! 
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At  the  close  of  the  trial,  assuming  that  the  court 
found  in  favor  of  the  bank,  what  judgment  could  be 
rendered?  At  the  utmost,  merely  **that  the  bond  be, 
and  is  hereby,  approved;  and  that  the  bank  be}  and 
is  hereby,  designated  a  public  depository."  The 
court  would  have  no  authority  to  do  more.  But  two 
things,  then,  would  have  been  done  by  the  court.  It 
would  have  approved  a  bond  and  made  an  appoint- 
ment.   Either  act  is  purely  ministeriaL 

The  foregoing  considerations  should  suflSce  to  in- 
dicate the  folly  of  regarding  the  proceeding  as  a  civil 
action  within  the  Code.  We  are  of  the  opinion  that 
the  legislature  did  not  intend  that  there  should  be 
an  adversary  proceeding  under  the  Code,  requiring 
issues,  trial,  finding,  and  judgment,  and  did  not  intend 
that  this  function  should  be  performed  by  the  judge 
in  his  judicial  capacity.  What  is  presented  to  the 
judge  is  more  in  the  nature  of  a  business  proposition 
than  a  civil  action.  However,  in  determining  the 
matter  the  judge  should  exercise  a  sound  discretion. 
The  discretion  must  be  exercised  in  a  reasonable  man- 
ner, and  not  maliciously,  wantonly,  or  arbitrarily,  to 
the  wrong  and  injury  of  any  one.  This  is  held  to  be 
the  rule  applicable  to  all  administrative  officers  when 
exercising  the  discretion  conferred  upon  them  by 
law  in  the  performance  of  their  official  duties.  Tay- 
lor V.  Robertson  (1898),  16  Utah  330,  52  Pac.  1. 

Section  16  of  said  act  provides :  *  *  That  the  commis- 
sion of  any  depository  may  be  revoked  at  any  time, 
and  an  immediate  accounting  and  settlement  required 
by  the  board  of  finance  under  which  it  operates,  for 
any  cause  deemed  sufficient  by  such  board  of  finance. 
Such  depository,  however,  shall  have  the  same  right 
of  appeal,  and  the  circuit  or  superior  court,  or  the 


MAT  TERM,  1919.  303 


Bdard,  etc.  v.  First  National  Bank,  etc. — ^71  Ind.  App.  290. 

judge  thereof  in  vacation,  the  same  jurisdiction  to 
try  and  determine  the  case,  as  provided  for  appeals 
in  section  13  thereof. '  * 

Why,  then,  should  the  board  of  finance  have  the 
right  of  appeal  to  this  court  t  When  the  judge  of  the 
circuit  court  approved  the  bond  and  designated  the. 
bank  a  depository,  the  board  of  finance  was  not  there- 
by aggrieved,  but  relieved.  Henceforth  the  board  of 
finance  may  deposit  funds  belonging  to  the  school 
town  of  Port  Fulton  in  said  bank,  free  from  either 
legal  or  moral  responsibiUty,  excepting  only  as  pro- 
vided  in  said  §16. 

We  realize  that  the  words  **  jurisdiction  to  try  and 
determine  the  case,"  appearing  in  the  section  last 
quoted,  when  considered  alone,  tend  strongly  to  sup- 
port appellant  *s  theory  that  the  legislature  intended 
that  the  proceeding  should  be  a  civil  action  within  the 
meaning  of  the  Code.  But  when  said  words  are  con- 
sidered in  their  relation  to  all  other  parts  of  the 
statute,  it  becomes  apparent  that  the  legislature  could 
not  have  so  intended.  The  legislature  intended  only 
that  the  judge  should  hear  such  evidence  as  would 
enable  him  to  determine  (1)  whether  he  ought  to 
approve  the  bond,  and  (2)  whether  he  ought  to  desig- 
nate the  bank  a  public  depository.  There  was  noth- 
ing else  involved,  and  consequently  nothing  else  to 
**try*'  in  the  **case''  before  him.  Without  further 
elaboration  of  this  point,  we  are  constrained  to  say 
that  the  last  sentence  of  said  ^13  is  but  an  instance 
of  the  careless  and  unskilled  use  of  language  so  often 
found  in  hasty  legislation. 

The  appeal  is  dismissed. 

McMahan,  J.,  dissents. 
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Bansbubo  V.  United  States  FroBLiTY  and  Guabanty 

Company  et  al. 

[No.  10,029.    Filed  November  6,  1919.] 

1.  Appeal. — Review. — Ruling  on  Demurrer. — Failure  to  Set  Out 
Memorandum  to  Demurrer. — ^The  court  on  appeal  cannot  review 
the  action  of  the  trial  court  In  overruling  a  demurrer  to  a  plea 
in  abatement  where  no  memorandum  to  the  demurrer  la  set  out. 
p.  305. 

2.  Principal  and  Subxtt. — Action  on  Fidelity  Bond, — Necessary 
Parties. — Defrauding  Employer. — Jurisdiction. — Statute. — ^Where 
a  bonding  company,  maintaining  an  office  and  agency  In  the 
State  of  Indiana,  executed  a  fidelity  bond  in  the  State  of  Ohio 
wherein  it  agreed  to  reimburse  assured  for  any  loss  sustained 
by  fraud  or  dishonesty  of  named  employes  in  that  state,  and 
such  employes  embezzled  funds  of  assured,  the  bonding  company, 
a  nonresident,  could  not,  in  view  of  §4798  Burns  1914,  Acts  1901 
p.  376,  providing  for  service  on  such  companies,  defeat  an  action 
on  the  bond,  brought  in  the  State  of  Indiana,  on  the  ground 
that,  as  the  defrauding  employes,  principals  in  the  bond,  were 
primarily  and  essentially  liable,  and  defendant  bonding  company 
had  an  office  in  Ohio,  and  as  such  employes  had  never  been  resi- 
dents of  Indiana,  territorial  Jurisdiction  was  dependent  on  the 
residence  of  the  principals  immediately  liable,  so  that  the  Indiana 
court,  in  the  absence  of  such  principals,  who  had  been  notified 
of  the  action  by  publication  and  failed  to  appear,  would  not 
have  Jurisdiction  In  a  suit  against  the  surety  alone,    p.  308. 

3.  Pleading. — Admissions. — Failure  to  Deny  Allegations  of  Com- 
plaint.— In  an  action  agaiiist  a  foreign  company  on  a  fidelity 
bond,  where  the  complaint  alleged  that  defendant  was  maintain- 
ing an  office  and  agency  In  the  State  of  Indiana,  it  is  admitted 
by  failure  to  deny  that  defendant  was  authorized  to  transact 
business  in  the  state,  and  that  process  might  be  served  upon 
its  authorized  agent,  as  provided  in  |4798  Burns  1914,  Acts  1901 
p.  375.    p.  309. 

4.  Insusance. — Foreign  Ouaranty  Company. — Actions  Against. — 
Jurisdiction  of  Court. — Where  a  foreign  bonding  company  main- 
tains an  office  and  agency  in  the  State  of  Indiana,  it  Is,  under 
§4798  Burns  1914,  Acts  1901  p.  375,  subject  to  process  served 
in  actions  begun  In  Indiana,  relating  not  only  to  business  within 
the  state,  but  also  growing  out  of  other  matters  as  well.    p.  309. 

5.  Reformation     of    Instruments. — Fidelity    Bond. — Action  for 
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Reformation. — Necesstiry  Parties. — In  an  action  to  reform  a 
fidelity  bond,  employes  who  signed  the  bond  as  principals  are 
necessary  parties,  p.  310. 
6^  Judgment. — Validity. — Reformation  of  Bond. — Service  hy  Pulh 
lication. — ^Where  two  of  platntifTs  employes,  who  signed  a  fidelity 
bond  as  principals,  embezzled  funds  belonging  to  plaintiff,  and 
he  brought  action  on  the  bond  against  the  surety  company  where- 
in he  also  sought  reformation  of  the  bond,  where  the  employes 
were  made  parties  and  duly  notified  of  the  action  by  publication, 
such  serTice  will  authorize  a  judgment  against  them  reforming 
the  instrument,  though  it  will  not  support  a  personal  Judgment, 
p.  310. 

From  Marion  Superior  Court  (100,527) ;  V,  G. 
Clifford,  Judge. 

Action  by  Harper  J.  Ransburg  against  the  United 
States  Fidelity  and  Guaranty  Company,  and  others. 
From  a  judgment  for  the  defendant  named,  the  plain- 
tiff appeals.    Reversed. 

Frank  S.  Rohy,  Charles  Mendanhall  and  J.  Bur- 
dette  Little,  for  appellant. 

Pickens,  Moores,  Davidson  &  Pickens,  for  appel- 
lees. 

Nichols,  P.  J. — This  was  an  action  in  the  Marion 
Superior  Court  by  the  appellant  against  the  appel- 
lee upon  a  guaranty  insurance  bond  issued  to 

1.  him  by  appellee,  agreeing  to  reimburse  him 
for  aiiy  loss  sustained  by  fraud  or  dishonesty 
of  his  employes,  Mob^rly  and  Windle,  both  of  whom 
Were  made  defendants^  but  not  served  by  process  un- 
lei3S  by  publication,  and  neither  of  whom  appeared. 
There  is  a  plea  in  abatement  challenging  territorial 
jurisdiction,  to  which  demurrer  was  filed  and  over- 
ruled; but  as  no  memorandum  to  the  demurrer  is  set 
out,  we  cannot  consider  the  court's  ruling  thereon. 
Wainwright  Trust  Co.  v.  Dulin  (1916),  61  Ind.  App. 

VOL.  71—20. 
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200,  111  N.  E.  808;  Keeley  v.  Bradford  (1916),  62  Ind. 
App.  683,  113  N.  E.  748. 

The  only  other  error  presented  is  that  the  court 
erred  in  its  conclusions  of  law. 

It  appears  by  the  findings  of  fact  that  appellee 
was  a  corporation  organized  under  the  laws  of  the 
State  of  Maryland,  and  was  on  January  9,  1915,  and 
continuously  since  has  been,  qualified  to  do  business 
in  the  State  of  Ohio,  and  on  said  date  had,  and  con- 
tinuously since  has  been  maintaining,  an  office  and 
agency  in  the  city  of  Toledo,  Ohio,  and  also  in  the 
city  of  Indianapolis,  Indiana,  which  offices  were  being 
maintained  at  the  time  of  the  commencement  of  this 
action.  Moberly  and  Windle  at  said  time  were  resi- 
dents of  the  State  of  Ohio,  and  at  the  time  of  the  com- 
mencement of  this  action  were  nonresidents  of  Indi- 
ana. On  January  9,  1915,  appellant  was,  and  ever 
since  has  been,  a  resident  of  the  city  of  Indianapolis, 
Indiana. 

Appellant's  action  was  based  on  the  execution  of  a 
certain  bond,  which  was  made  a  part  of  the  complaint, 
and  which  was  executed  by  Moberly  and  Windle  as 
principals,  and  appellant  as  surety  on  January  9, 
1915,  at  the  city  of  Toledo,  Ohio,  and  was  to  cover 
certain  liability  of  principals  therein  to  appellant 
arising  out  of  a  certain  agreement  as  of  that  date, 
which  was  executed  in  the  city  of  Toledo,  and  which 
was  made  a  part  of  the  complaint.  On  October  28. 
1915,  appellant  filed  an  affidavit  that  he  did  not  know 
the  present  residence  of  said  defendants  Moberly 
and  Windle,  and  thereby  procured  an  order  of  pub- 
lication of  notice  to  be  had  to  said  defendants  as  non- 
residents of  the  state,  returnable  January  3, 1916,  and 
requiring  said  defendants  to  appear  and  answer  on 
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that  date.  Neither  of  them  did  appear  on  that  date, 
nor  thereafter,  nor  has  any  process  been  served  upon 
them  other  than  said  publication.  Summons  was 
duly  served  on  appellee,  who  entered  its  appearance 
by  its  attorneys  and  thereafter  filed  said  plea  in  abate- 
ment. Appellant's  claim  is  unliquidated,  undeter- 
mined and  disputed  by  defendants.  No  adjudication 
has  ever  been  had  as  to  appellant's  claim,  either  in 
Ohio  or  Indiana,  nor  has  any  action  been  filed  against 
defendants  in  any  jurisdiction,  other  than  this  action. 

The  first  paragraph  of  complaint  charges,  among 
other  things,  that  defendants  Moberly  and  Windle 
appropriated  and  converted  to  their  own  use  and 
embezzled  property  and  funds  of  the  appellant,  and 
asks  damages  against  each  of  the  defendants  by  rea- 
son  thereof.  The  second  paragraph  charges  the  same 
thing,  and  in  addition  thereto  charges  the  mistake  of 
the  scrivener  who  drew  the  bond,  both  in  omissions 
and  erroneous  expressions,  and  prays,  in  addition  to 
the  judgment,  that  the  bond  be  reformed  as  against 
each  and  all  of  the  defendants  to  express  the  true  and 
correct  intention  of  the  parties.  The  court  states  as 
its  conclusions  of  law :  **  (1)  That  none  of  the  defend- 
ants were  residents  of  Marion  county,  Indiana,  or  of 
the  State  of  Indiana  at  the  time  the  action  was  com- 
menced. (2)  That  the  venue  or  territorial  jurisdic- 
tion in  this  case  is  dependent  upon  the  residence  of 
the  defendants  immediately  and  primarily  liable.^  (3) 
That  the  law  on  the  issues  in  abatement  is  with  the 
defendant.  Judgment  accordingly  that  the  action 
abate  against  the  plaintiffs,  and  for  costs. ' ' 

Appellant  properly  excepted  to  each  conclusion  of 
law  and  now,  after  motion  for  a  new  trial  was  over- 
ruled, prosecutes  this  appeal. 


-v 


308  APPELLATE  COURT  OF  INDIANA, 

-T- 

Jlansburg  v.  U.  S.  Fidelity,  etc^  Co.— 71  Ind.  App.  304. 

Appellee  contends  that  the  territorial  jurisdiction 
in  this  case  is  dependent  upon  the  residence  of  de- 
fendants immediately  liable,  and  that  as  Mo- 

2.  berly  and  Windle  were  the  principals  on  the 
bond  and  primarily  and  immediately  liable  to 
appellant,  and  as  appellee  had, a  branch  office  in  To- 
ledo, Ohio,  the  suit  cannot  be  maintained  in  Indiana. 
Appellee  contends  that  the  Marion  Superior  Court, 
in  the  absence  of  the  principals,  has  no  jurisdiction 
in  the  suit  against  the  surety  or  guarantor  alone.  It 
will  be  observed  from  the  findings  of  fact  that,  while 
on  January  9,  1915,  defendants  Moberly  and.  Windle 
were  residents  of  the  city  of  Toledo,  Ohio,  at  the  time 
of  the  commencement  of  this  action,  the  court  only 
finds  that  they  are  nonresidents  of  the  State  of  Indi- 
ana, and  that  appellant  by  his  affidavit  for  publication 
stated  that  their  residence  was  unknown  to  him.  If 
we  agree  with  appellee's  contention,  we  must  cast 
upon  the  appellant,  before  he  can  maintain  his  action 
against  the  appellee,  the  burden  of  locating  the  de- 
fendants Moberly  and  Windle  so  that  he  may  bring 
this  action  in  the  jurisdiction  in  which  he  is  able  to 
find  them.  So  far  as  appears  by  the  record^  they  may 
have  been,  at  the  time  of  the  commencement  of  the 
suit,  residents  of  some  foreign  country,  and  one  of 
them  may  have  been  in  one  jurisdiction  and  the  other 
in  another.  It  appears  from  the  complaint  that  Mo- 
berly and  Windle  had  appropriated  and  converted 
to  their  own  use  and  embezzled  property  belonging 
to  the  appellant  to  the  value  of  $1,401.11.  It  is  not 
uncommon  that  acts  such  as  charged  in  the  complaint 
are  followed  by  the  absconding  of  the  parties  guilty 
thereof,  and  that  under  such  circumstances  the  guilty 
party  purposely  conceals  his  whereabouts.     It  ap- 
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pears  that  the  bond  in  suit  must  have  been  executed 
to  meet  just  such  exigencies,  as  it  was  to  reimburse 
the  appellant  for  any  pecuniary  loss  sustained  be- 
cause of  the  fraud  or  dishonesty  of  Moberly  and 
Windle,  To  say  that  under  such  circumstances  the 
appellant  must  be  compelled  to  sue  the  principals  of 
the  bond  at  such  place  as  he  may  be  able  to  locate 
them  before  he  can  have  any  right  of  action  against 
the  surety  is  practically  to  nullify  the  purpose  of  the 
bond.  With  this  view  of  the  law  we  cannot  agree.. 
It  is  provided  by  ^4798  Burns  1914,  Acts  1901  p.  375 : 
**That  every  insurance  company  chartered,  organ- 
ized or  incorporated  in  any  other  state  or  nation 
and  now  or  hereafter  doing  business  in  the  State  of 
Indiana,  shall  be  subject  to  the  process  of  the  courts 
of  this  state  in  any  action,  suit  or  other  legal  pro- 
ceeding, relating  to  or  founded  upon,  any  claim  or 
demand  of  any  character  whatsoever,  held  or  asserted 
against  said  company  by  any  citizen  of  the  State  of 
Indiana;  and  process  against  said  company  shall  be 
served  in  the  manner  provided  by  existing  laws.'* 

It  is  a  part  of  the  findings  of  fact  that  appellee  was 
maintaining  an  office  and  agency  in  the. city  of  Indian- 
apolis, and  it  is  admitted,  by  failing  to  deny, 

3.  that  it  had  been  authorized  to  transact  busi- 
ness in  Indiana  and  that  process  could  be 
served  upon  its  authorized  agent.     Rush  v. 

4,  Foos  Mfg.  Co.  (1898),  20  Ind.  App.  515,  51 
N.  E.  143.    Under  the  statute  appellant  is  liable 

to  be  sued  and  served  in  the  courts  of  Marion  county, 
where  it  is  maintaining  an  office  and  agency,  and  not 
merely  in  actions  which  relate  to  business  done  with- 
in the  state,  but  in  actions  growing  out  of  other  mat- 
ters as  well.    Ri^h  v.  Foos  Mfg.  Co.,  supra;  Globe, 
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etc.,  Ins.  Co.  v.  Reid  (1898),  19  Ind.  App.  203,  47  N.  E. 
947,  49  N.  E.  291.  In  the  case  of  Hall  v.  Suitt  (1872), 
39  Ind.  316,  it  was  held  that  the  indorser,  as  well  as 
the  maker,  of  a  promissory  note  was  inunediately 
liable  to  the  holder,  and  we  can  see  no  reason  why 
this  principle  should  not  apply  to  the  bond  in  suit. 
To  the  same  effect  see  Reiser  v.  Yandes  (1873),  45 
Ind.  174. 

By  the  second  paragraph  of  complaint  appellant 

seeks  to  reform  the  bond,  and  appellee  contends  that 

such  action  cannot  be  maintained  without  mak- 

5.  ing  Moberly  and  Windle  parties  thereto.  In 
this  contention  we  hold  that  appellee  is  cor- 
rect.   Durham  v.  Bischof  (1874),  47  Ind.  211; 

6.  Keister  v.  Myers  (1888),  115  Ind.  312, 17  N.  E. 
161.    In  this  action  Moberly  and  Windle  seem 

to  have  been  made  parties,  and  from  the  findings  of 
fact  we  learn  that  an  effort  was  made  to  bring  them 
into  court  by  publication  of  notice.  So  far  as  the 
record  shows,  however,  there  was  no  order-book  entry 
made  of  such  order  of  the  publication,  or  of  the  proof 
of  such  notice ;  nor  does  it  appear  by  the  record  that 
said  Moberly  and  Windle  were  ever  defaulted ;  if  duly 
notified  by  publication,  they  should  be  defaulted  and 
a  proper  record  made  thereof,  in  order  that  they  may 
be  bound  by  the  proceedings  to  reform  the  instru- 
ment. This  will  authorize  a  judgment  against  such 
defaulted  defendants,  reforming  the  instrument,  but 
will  not  authorize  a  personal  judgment  against  them. 
We  hold  that  the  Marion  County  Superior  Court  had 
jurisdiction  of  the  action. 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  restate  its  conclusions  of  law  in  har- 
mony with  this  opinion,  and  to  enter  judgment  on  the 
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plea  in  abatement  accordingly  in  favor  of  appellant, 
and  for  further  proceedings  not  inconsistent  with  this 
opinion. 


Opel  v.  Weisheit. 

[No.  10,621.     Filed  November  6,  1919.] 

1.  Wateb  and  Watebcoubses. — What  Constitutes. — Action  for 
Obstruction. — In  an  action  for. damages  and  to  enjoin  the  far- 
ther obstruction  of  a  watercourse,  evidence  that  twenty-eight 
years  ago  the  alleged  watercourse  was  a  creek  eighteen  inches  to 
three  feet  wide  and  too  deep  to  cross  with  a  team,  and  had  a 
regular  channel,  and,  while  it  had  been  straightened  and  the  banks 
worn  down  until  a  team  could  cross  in  places,  there  were  still 
banks  four  feet  deep  where  the  stream  was  two  or  three  feet 
wide,  constitutes  some  evidence  of  a  watercourse,    p.    318. 

2.  Appeal. — Review. — Evidence. — Conflict. — A  finding  based  on 
contradictory  evidence  will  not  be  disturbed  on  appeaL    p.  313. 

From  Dubois  Circuit  Court ;  John  L.  Bretz,  Judge. 

Action  by  Charles  Weisheit  against  Mary  Opel. 
From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Affirmed. 

Bomar  Traylor,  for  appellant. 
C.  H.  Hartke,  for  appellee. 

Nichols,  P.  J. — This  was  an  action  by  appellee 
against  appellant  for  damages  for  the  obstruction  of 
a  watercourse,  and  for  injunction.  The  complaint,  in 
two  paragraphs,  was  answered  by  a  general  denial. 
There  was  a  trial  by  the  court,  which  resulted  in  a 
finding  and  judgment  for  the  appellee.  After  motion 
for  a  new  trial,  which  was  overruled,  this  appeal. 
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It  is  averred  in  the  complaint,  in  substance,  that 
the  appellee  is  the  owner  of  certain  real  estate  in 
Dubois  county,  Indiana,  and  that  the  appellant  is  the 
owner  of  certain  other  real  estate  adjoining  thereto. 
For  many  years,  and  time  inamemorial,  there  had 
been  a  well-defined  natural  course  and  stream  of 
water  in  a  well-defined  channel  running  through  the 
southern  part  of  said  appellee  *s  real  estate,  from 
north  to  south,  and  crossing  the  dividing  line  between 
appellee's  said  land  and  appellant's  said  land.  On 
or  about  May  10,  1916,  appellant,  without  right,  un- 
lawfully built,  and  ever  since  has  maintained,  a  solid 
plank  fence  about  two  and  one-half  feet  high,  to- 
gether with  a  dam  or  embankment  of  logs,  brush,  soil 
and  earth,  and  other  material  of  the  same  height,  on 
her  land  and  on  the  dividing  line  between  said  tracts, 
and  over  and  upon  said  watercourse,  and  in  the  chan- 
nel thereof,  thereby  diverting  it  and  throwing  it  back 
on  appellant's  lands,  overflowing  about  ten  acres 
thereof,  thereby  rendering  it  worthless  for  farming 
purposes.  Appellee's  private  driveway,  from  his 
house  to  the  public  highway  ran  along  said  dividing 
line,  and  he  had  several  years  before  constructed  a 
bridge  over  the  channel  of  said  stream,  which  he  kept 
in  repair  until  the  time  of  the  obstruction  aforesaid, 
and  by  reason  of  such  obstruction  the  bridge  was 
rendered  worthless,  and  the  roadway  wet,  soft,  muddy 
and  most  of  the  time  impassable  and  impossible  to 
use  by  appellee.  If  such  obstruction  is  allowed  to 
remain,  the  usefulness  of  said  roadway  will  be  com- 
pletely destroyed  and  his  damages  irreparable.  There 
is  a  prayer  for  $500  damages,  and  for  the  removal  of 
said  obstruction  and  an  injunction  against  further 
continuing  the  same. 
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The  construction  of  the  dam  by  appellant^  and  the 

fact  of  injury  resulting  thferef rom,  is  not  denied,  but 

whether  the  waterway  obstructed  by  the  dam 

1.  constituted  a  watercourse  is  controverted,  and 
the  evidence  as  to  the  character  of  the  water- 
way is  very  contradictory;  but  there  is  evidence  that 
twenty-eight  years  before  this  suit  the  creek  was 
eighteen  inches  to  three  feet  wide,  and  too  deep  to 
cross  with  a  team,  and  that  the  banks  were  gradually 
worked  down  till  a  team  could  cross.  While  the 
stream  is  mentioned  as  a  ditch,  the  same  witness  also 
calls  it  a  creek,  and  says  it  had  a  regular  channel,  and 
that  there  always  was  a  channel  there.  The  old  ditch 
or  creek,  which  was  angling,  had  been  straightened. 
On  the  Weisheit  land  it  was  two  or  three  feet  wide, 
with  banks  about  four  feet  deep.  This  evidence  con- 
stitutes some  evidence  of  a  watercourse,  and  this 
court  will  ilot  weigh  the  evidence. 

After  hearing  all  the  evidence,  including  the  above, 

in  effect,  the  court  has  found  for  the  appellee,  and 

rendered  judgment  for  damages  and  enjoining 

2.  the  appellant.   We  are  not  at  liberty  to  disturb 
the  court  ^s  decision.    The  legal  principles  in- 
volved, as  to  what  constitutes  a  watercourse  and  as  to 
weighing  the  evidence,  are  so  well  established  that 
we  do  not  need  to  cite  authorities. 

The  judgment  is  affirmed. 


Ohio  Oil  Company  v.  Burgh  et  al. 

[No.  9,962.     mied  November  6,  1919.] 

1.    MiNVS  AND  Minerals. — Oil  Leases. — Oa9  Well  Clauses, — Free 
Uie  by  Lessee. — Construction, — Any  construction  of  a  lease  that 
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would  pennit  the  lessee  to  use  gas  from  a  well  involved  in  excess 
of  the  amount  required  to  operate  the  lease,  free  of  charge,  is 
to  be  avoided  as  inequitable  and  as  not  expressing  the  intention 
of  the  parties,    p.  316. 

2.  Mines  ane  Minerals. — OU  Leases, — Oas  Well  Clauses. — Two 
Constructions  Possible. — Rules  of  Construction. — ^If  an  oil  and 
gas  lease  is  susceptible  to  two  constructions  the  courts  lean  to 
that  one  which  will  effect  a  reasonable  result  upon  the  lease  as 
a  whole,  adopting  generally  the  construction  against  the  lessee 
and  favorable  to  the  lessor,  and  resolving  all  doubts  in  favor  of 
the  latter,  except  where  the  parties  have  adopted  a  construc- 
tion, when  such  construction  will  be  applied,    p.  316. 

3.  Mines  and  Minerals. — Oil  Leases. — Ous  Well  Clauses. — **Oiis 
Only.** — What  Constitutes  Gas  Well. — Evidence. — In  an  action  by 
lessor  against  lessee  upon  a  lease  for  oil  and  gas  for  the  money 
rental  fixed  for  a  gas  well  in  addition  to  the  free  use  by  lessor 
of  gas  therefrom,  "if  gas  only  is  found,  in  sufficient  quantities  to 
transport,''  a  finding  that  the  well  was  a  gas  well  only,  was 
sustained  by  evidence  that,  when  the  well  was  drilled  in,  the 
escaping  gas  could  be  heard  a  mile  away,  that  gas  was  furnished 
to  lessor  by  lessee  free  of  charge  and  was  also  transported  and 
used  to  operate  other  leases  by  lessee  through  lines  from  which 
third  parties  used  gas  for  domestic  purposes,  and  that  it  was 
called  a  gas  well  by  lessee's  pumper,  although  when  first  drilled  in 
it  produced  three  barrels  of  oil  a  day  which  had  diminished  to 
one-fourth  of  a  barrel  per  day.    p.  317. 

From  Pike  Circuit  Court;  John  L.  Bretz,  Judge. 

Action  by  Seth  Burch  and  Laura  Burch  against  the 
Ohio  Oil  Company.  From  a  judgment  for  plaintiffs, 
the  defendant  appeals.    Affirmed. 

S.  J.  Gee  and  Richardson  £  Taylor,  for  appellant. 
8.  E.  Dillon  and  Frank  Ely,  for  appellee. 

Nichols,  P.  J. — This  was  an  action  in  the  Pike  Cir- 
cuit Court  by  appellees  against  appellant  to  recover 
rentals  based  upon  a  certain  lease  which  was  made  a 
part  of  the  complaint,  made  by  the  parties  therein 
named,  and  held  by  the  appellant  by  assignment. 
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The  complaint  alleges  in  substance  that  appellant 
is  indebted  to  appellees  in  the  sum  of  $150  per  year 
for  a  well  drilled  upon  appellee  *s  premises  producing 
gas  in  sufficient  quantities  to  transport  from  said 
premises;  that  said  weU  was  known  as  No.  3  on  said 
lease,  and  has  produced  gas,  and  gas  only,  in  large 
quantities  and  in  sufficient  quantities  to  transport 
since  January  25,  1911,  and  that  ever  since  that  time 
it  has  been  transported  by  appellant  off  the  premises. 
No  rent  whatever  has  been  paid  for  such  gas  so  trans- 
ported, though  frequent  demands  have  been  made  by 
appellees.  The  complaint  avers  $800  due,  which  is 
wholly  unpaid.  The  provisions  of  the  lease,  as  far 
as  involved  in  this  action,  are  substantially  that  the 
lessor  shall  have  one-eighth  of  all  the  oil  produced 
and  saved  from  said  premises.  If  gas  only  is  found 
in  sufficient  quantities  to  transport,  the  lessee  agrees 
to  pay  the  lessor  $150  annually  for  the  product  of 
each  well  so  transported,  and  the  first  party  to  have 
gas  free  of  cost  for  heating  and  lighting  purposes  in 
dwelling  house.  The  lessee  shall  have  the  right  to  use 
sufficient  gas,  oil  and  water  to  run  all  machinery  for 
operating  said  wells,  and  also  the  right  to  remove 
any  of  its  property  at  any  time  on  payment  of  one 
dollar  to  the  lessor  and  to  surrender  the  lease  for 
cancellation. 

There  was  an  answer  in  general  denial  to  the  com- 
plaint. The  cause  was  submitted  to  the  court  for 
trial  without  the  intervention  of  a  jury,  and  there 
was  a  finding  of  the  court  for  the  appellees  .and  that 
there  was  due  them  $875. 

There  was  a  motion  for  a  new  trial,  which  was 
overruled,  after  which  this  appeal.  The  only  error 
assigned  is  that  the  court  erred  in  overruling  appel- 
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lant's  motion  for  a  new  trial,  and  the  errors  in  the 
motion  for  a  new  trial  which  are  relied  upon  for  re- 
versal are:  That  the  assessment  of  the  amount  of 
recovery  is  erroneous,  being  too  large ;  that  the  dam- 
ages assessed  by  the  decision  of  the  court  are  ex- 
cessive ;  that  the  decision  of  the  court  is  not  sustained 
by  sufficient  evidence;  and  that  the  decision  of  the 
court  is  contrary  to  law. 

Any  construction  of  the  lease  that  would  permit 
the  appellant  to  use  gas  from  the  well  involved  in 
excess  of  the  amount  required  to  operate  the 
1-2.  lease,  free  of  charge,  is  to  be  avoided  as  in- 
equitable and  as  not  expressing  the  intention 
of  the  parties.  Bryan,  Petrolemri  146.  Huggins  v. 
Daley  (1900),  99  Fed.  606,  40  C.  C.  A.  12,  48  L.  E.  A. 
320.  And  in  view  of  the  fact  that  such  companies 
usually  prepare  their  own  forms  of  leases,  with  the 
assistance  of  skilled  attorneys,  while  the  lessor,  with- 
out experience  in  such  matters,  acts  without  such 
legal  advice,  such  leases  are  to  be  construed  favorably 
to  the  lessor,  with  all  doubts  resolved  in  his  favor. 
Thornton,  Oil  and  Gas  249;  Steelsmith  v.  Oartlan 
(1898),  45  W.  Va.  27,  29  S.  E.  978,-  44  L.  B.  A.  107. 
In  cases  where  the  parties  have  put  a  construction 
on  the  lease,  especially  in  cases  of  doubt,  that  con- 
struction will  be  applied  to  the  instrument  by  the 
courts.  Diamond  Plate  Glass  Co.  v.  Tennell  (1899), 
22  Ind.  App.  132,  138,  52  N.  E.  168.  Thornton,  Oil 
and  Gas  99.  If  the  lease  is  susceptible  of  two  con- 
structions, the  courts  lean  to  that  construction  of  the 
lease  as  a  whole  that  will  effect  reasonable  results 
{Columbian  Co.  v.  Blake  [1895],  13  Ind.  App.  680, 
686,  42  N.  E.  234) ;  and  generally,  with  this  rule  in 
view,  the  construction  is  adopted  that  is  most  strongly 
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against  the  covenantor.  Indiana  Nat.  Oas,  etc.,  Co. 
V.  Hinton  (1902),  159  Ind.  398, 403, 64  N.  E.  224.  With 
these  general  principles  before  us,  we  shall  under- 
take to  determine  the  rights  of  the  parties  to  this 
appeal. 

The  trial  court,  by  its  general  finding,  in  construing 
the  clause,  *  *  If  gas  only  is  found,  in  sufficient  quanti- 
ties to  transport,**  as  applied  to  the  facts, 
3.  found  that  it  means  that  an  inconsiderable 
quantity  of  oil,  though  some  is  prbduced,  will 
not  prevent  a  construction  that  the  well  is  a  gas  well 
only,  if  the  quantity  of  gas  is  such  as  to  justify  trans- 
porting it;  and  the  court  further  found  that  appel- 
lant, with  full  knowledge  of  the  facts,  including  the 
quantity  both  of  gas  and  oil  that  was  being  produced, 
determined  that  well  No.  3  was  a  well  producing  gas 
only,  within  the  terms  of  the  lease,  by  furnishing 
to  appellees  gas  free  of  cost  for  heating  and  lighting 
purposes,  wljich  was  a  part  of  the  consideration  for 
a  well  in  which  gas  only  should  be  found  in  quantities 
sufficient  to  be  transported.  With  this  construction 
of  the  lease  by  the  court,  together  with  its  interpre- 
tation of  appellant's  construction  thereof,  we  are  in 
accord.  The  evidence  as  to  the  quantity  of  gas  is  in 
conflict,  but  there  was  evidence  that  when  the  well  was 
drilled  in,  the  escaping  gas  could  be  heard  a  mile 
away,  and  that,  while  it  diminished  in  quantity,  as 
late  as  the  year  1916,  escaping  gas  could  be  heard 
fifty  feet  away;  that  the  gas  was  transported  from 
the  farm  to  a  power  plant  on  another  lease,  which 
power  plant  was  used  to  operate  wells  on  divers  other 
leases,  and  that  other  parties  used  gas  for  domestic 
purposes  from  the  power  plant  lines ;  that  one  of  the 
pumpers  had  said  that  it  was  a  gas  well,  and  that 
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they  could  not  operate  the  power  plant  without  it. 
When  first  drilled,  the  well  produced  about  three 
barrels  of  oil,- and  in  October,  1916,  it  was  producing 
from  a  half  to  three-quarters  of  a  barrel  a  day,  and 
at  the  time  of  the  trial  it  was  producing  not  more 
than  one-fourth  of  a  barrel  a  day.  This  evidence 
further  sustains  the  court's  finding  that  the  well  was 
a  gas  well  only,  within  the  terms  of  the  lease,  and  for 
which  the  appellant  should  pay  the  rental  of  $150  per 
year ;  that  the  damages  therefore  were  not  excessive. 
The  judgment  is  affirmed. 


Leeka  v.  Munoie  Savings  and  Loan  Company  et  al. 

[No.  10,052.    FUed  November  6,  1919.] 

1.  Equity. — Principles, — Disregarding  Farm  ^r  Substance. — 
Equity  will  disregard  mere  forms,  and  will  not  permit  a  sub- 
stantial right  to  be  defeated  by  the  interposition  of  merely  nom- 
inal or  technical  distinctions,    p.  324. 

2.  Husband  and  Wife. — Entirety,  Estate  By, — Purchase-Money 
Mortgage  During  Coverture. — Divorce. — Suretyship. — ^A  divorced 
wife  cannot  successfully  plead  suretyship  under  §7855  Bums  1914, 
S5119  R.  S.  1881,  in  an  action  on  a  bond  and  mortgage  executed 
by  herself  and  husband  during  coverture  to  obtain  money  to 
pay  and  used  to  pay  a  note  given  by  the  husband  alone  for 
mohey  used  to  pay  in  part  for  the  land  involved,  the  title  to 
which  had  been  taken  in  the  husband  and  wife,  although  the 
wife  had  contributed  nothing  to  the  payment  of  the  price  thereof, 
p.  325. 

From  Delaware  Superior  Court;  Robert  M.  Van 
Atta,  Judge. 

Action  by  the  Muncie  Savings  and  Loan  Company 
against  Irene  Leeka  and  Curtis  Leeka.   From  a  judg- 
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ment  for  plaintiff,  the  defendant  Irene  Leeka  appeals. 
Affirmed. 

Orr  <&  Clark,  for  appellant. 

Leffler,  Ball  d  Needham  and  SUverhurg,  Bracken 
(&  Gray,  for  appellee. 

Nichols,  P.  J. — This  was  an  action  in  the  Delaware 
Superior  Court  by  appellee  the  Muncie  Savings  and 
Loan  Company  against  appellant,  Irene  Leeka,  and 
appellee  Curtis  Leeka. 

The  appellee  loan  company,  by  its  complaint,  seeks 
to  recover  a  judgment  upon  a  bond  executed  by  appel- 
lant and  appellee  Leeka  to  appellee  loan  company, 
and  for  the  foreclosure  of  a  mortgage  to  secure  said 
bond,  the  said  mortgage  being  executed  by  appellant 
and  appellee  Leeka  upon  certain  real  estate  owned  by 
them  as  tenants  by  entireties.  The  complaint  is  in 
one  paragraph.  Appellant  filed  an  answer  in  two 
paragraphs,  the  first  being  a  general  denial  and  the 
second  tendering  the  issue  of  suretyship  by  her.  She 
also  filed  a  cross-complaint  tendering  the  issue  of 
suretyship  and  alleging  the  divorce  of  herself  and 
appellee  Leeka  subsequent  to  the  execution  of  the 
bond  and  mortgage,  and  asking  that  the  interest  of 
appellee  Leeka  in  the  mortgaged  property  be  first 
exhausted  before  subjecting  her  interest  to  sale.  Ap- 
pellee Leeka,  after  demurrer  was  overruled,  answered 
the  cross-complaint  by  general  denial.  Appellee  loan 
company  filed  its  reply  in  three  paragraphs  to  appel- 
lant's affirmative  paragraph  of  answer,  the  first  para- 
graph of  the  reply  being  a  denial,  the  second,  a  plea 
of  estoppel,  and  the  third  averring  appellant's  lia- 
bility by  virtue  of  an  affidavit  made  by  her  that  the 
consideration  for  the  bond  or  note  was  to  be  used  for 
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the  betterment  of  the  joint  estate  of  herself  and  her 
husband,  said  appellee  Leeka. 

Appellant  filed  her  demurrer  to  appellee  loan  com- 
pany's second  paragraph  of  reply,  also  her  demurrer 
to  the  third  paragraph  of  appellee  loan  company's 
reply,  her  demurrer  to  the  second  paragraph  of  ap- 
pellee loan  company's  answer  to  her  cross-complaint, 
and  her  demurrer  to  the  third  paragraph  of  appellee 
loan  company's  answer  to  the  cross-complaint,  each 
of  which  demurrers  was  overruled,  and  each  of  these 
rulings  is  assigned  as  error.  Appellant  requested 
special  findings  of  fact,  which  were  duly  rendered  by 
the  court  with  conclusions  of  law  in  favor  of  appel- 
lees, to  which  conclusions  appellant  duly  excepted  at 
the  time,  and  has  assigned  as  error  each  of  the  con- 
clusions of  law. 

The  questions  presented  on  the  demurrers  afore- 
said are  presented  by  the  court's  special  findings  of 
fact  and  the  conclusions  of  law  thereon,  which  spe- 
cial findings,  in  substance,  are  as  follows :  On  Octo- 
ber 26,  1905,  and  for  many  years  prior  thereto,  ap- 
pellee Leeka  and  appellant  were  husband  and  wife, 
and  so  continued  until  they  were  divorced  on  Decem- 
ber 7, 1914.  On  October  4, 1905,  the  real  estate  men- 
tioned and  described  in  the  complaint  was  purchased, 
and  on  October  11,  1905,  was  conveyed  by  warranty 
deed  to  the  said  Leekas  as  tenants  by  entireties.  The 
purchase  price  therefor  was  $2,300,  all  of  which  was 
paid  in  full  to  the  grantors  on  said  October  11,  1905, 
and  all  of  which  was  paid  and  furnished  by  appellee 
Leeka,  and  appellant  paid  no  part  thereof  out  of  her 
own  separate  fund  or  property.  On  October  4,  1905, 
appellee  Leeka  borrowed  $1,000  from  his  brother, 
Christian  Leeka,  and  gave  and  executed  therefor  his 
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note  for  said  sum  to  his  said  brother,  which  note  was 
signed  by  himself  only.  The  money  so  obtained  by 
said  appellee  Leeka  from  his  brother  was  used  in 
part  payment  of  the  purchase  price  for  said  real  es- 
tate, and  the  same  was  borrowed  from  the  brother 
by  appellee  Leeka  for  that  purpose,  which  was  for 
the  joint  benefit  of  both  appellee  Leeka  and  appel- 
lant. On  October  26, 1905,  appellee  Leeka  and  appel- 
lant executed  to  appellee  loan  company  their  certain 
bond  and  obligation  in  the  sum  of  $1,000,  which  bond 
and  obligation  was  signed  and  executed  by  said  ap- 
pellee Leeka  and  appellant  and,  to  secure  the  pay- 
ment of  the  same,  appellee  Leeka  and  appellant  exe- 
cuted their  certain  mortgage  on  the  real  estate,  which 
bond  and  mortgage  are  the  basis  of  this  action.  Prior 
to  the  execution  by  appellee  Leeka  and  appellant  of 
said  bond  and  mortgage,  appellee  loan  company  in- 
quired of  appellee  Leeka  the  purpose  for  which  the 
money  to  be  obtained  by  means  of  said  mortgage  was 
to  be  used,  and  was  informed  by  said  appellee  Leeka 
that  said  money  was  being  borrowed,  and  would  be 
usedj  for  the  purpose  of  paying  part  of  the  purchase 
price  for  the  real  estate  so  purchased  as  aforesaid. 
On  October  26, 1905,  and  prior  to  the  payment  to  them 
of  the  money  by  appellee  loan  company,  appellee 
Leeka  and  appellant  made  under  oath  and  delivered 
to  appellee  loan  company  their  certain  affidavit  in 
relation  to  said  loan  in  which,  so  far  as  concerns  this 
litigation,  it  is  stated  that '  *  the  proceeds  of  said  loan 
are  to  be  used  for  the  betterment  of  our  joint  estate 
and  for  no  other  purpose  whatever.^'  Appellee  loan 
company  made  no  inquiry  of  appellant,  or  any  other 
person,  regarding  the  purpose  for  which  the  money 
obtained  by  means  of  said  bond  and  mortgage  was 
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to  be  used,  and  appellant  made  no  statements  regard- 
ing the  same  other  than  the  aforesaid  statement  con- 
tained in  said  affidavit.  Appellee  loan  company  had 
no  information  in  reference  thereto  other  than  the 
statement  of  appellee  Leeka  and  the  statement  con- 
tained in  said  affidavit.  Appellee  loan  company  be- 
lieved the  statement  made  to  it  by  appellee  Leeka 
regarding  the  purpose  for  which  said  money  was  to 
be  nsed  to  be  true,  and  relied  upon  said  statement 
and  said  affidavit,  and  would  not  have  made  such  loan 
had  it  believed  or  been  informed  that  it  was  not  to  be 
used  to  pay  part  of  the  purchase  price  of  said  real 
estate.  After  the  execution  and  delivery  of  said  affi- 
davit and  of  the  bond  and  mortgage,  appellee  loan 
company  delivered  to  appellee  Leeka  and  appellant 
the  said  sum  of  $1,000  in  the  form  of  a  check  payable 
to  the  order  of  both  appellee  Leeka  and  appellant. 
Said  check  was  afterward  indorsed  by  said  appeUee 
Leeka  and  said  appellant,  and  on  November  4,  1905, 
appellee  Leeka,  with  the  knowledge  of  appellant,  de- 
livered said  check  of  $1,000,  so  obtained  from  the  ap- 
pellee loan  company,  to  his  said  brother  in  payment 
of  the  note  of  said  appellee  Leeka  so  executed  by  him 
to  his  said  brother  on  October  4, 1905. 

There  was  a  default  in  payment  upon  said  bond 
and  mortgage,  by  reason  of  which  this  suit  was 
brought,  and  at  the  date  of  judgment  there  was  due 
$824.76. 

Upon  these  facts  the  court  stated  its  conclusions  of 
law  as  follows:  (1)  That  the  cross-complainant, 
Irene  Leeka,  and  Curtis  L.  Leeka  are  principals  upon 
said  bond  and  mortgage.  (2)  That  the  plaintiff  is  en- 
titled to  judgment  against  the  defendants  herein  upon 
the  bond  sued  upon  in  the  sum  of  $824.76  and  for 
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costs  and  a  decree  for  the  foreclosure  of  said  mort- 
gage and  the  sale  of  the  property  described  therein. 
(3)  That  the  cross-defendant,  Curtis  L.  Leeka,  is 
entitled  to  a  judgment  against  cross-complainant  on 
her  cross-complaint  for  costs  herein. 

We  do  not  deem  it  necessary  to  discuss  the  ques- 
tions involved  by  appellant's  affidavit  furnished  for 
the  purpose  of  inducing  the  loan  which  was  the  con- 
sideration for  the  bond  and  mortgage  in  suit,  as  these 
questions  have  been  fully  discussed  and  determined 
against  appellant's  contention  in  the  case  of  Ludlow 
v.  Colt  (1908),  41  Ind.  App.  138, 83  N.  E.  643.  Nor  do 
we  deem  it  necessary,  under  the  foregoing  facts,  to 
write  an  extended  opinion. 

Appellant's  able  counsel  have  marshalled  these 
facts  from  their  viewpoint  substantially  as  follows: 
Appellant's  husband  purchased  the  real  estate  upon 
which  the  mortgage  is  sought  to  be  foreclosed,  and 
the  deed  conveying  the  same  was  made  to  the  hus- 
band and  wife  as  tenants  by  entireties.  A  week  be- 
fore the  deed  was  delivered,  the  husband  borrowed 
from  his  brother  $1,000,  giving  his  individual  note 
therefor.  There  was  no  further  contract  or  agree- 
ment between  the  husband  and  his  brother  in  relation 
to  the  loan.  Appellant  did  not  sign  the  note  evidenc- 
ing the  indebtedness.  Appellant  says  it  was  a  clear, 
clean,  separate  transaction  between  the  husband  and 
his  brother  with  no  claim  whatever  against  the  appel- 
lant for  the  payment  of  the  loan.  A  week  after  the 
transaction,  the  husband  paid  the  purchase  price  for 
the  property  to  which  title  was  taken  by  entireties, 
using  the  money  borrowed  from  his  brother,  with 
other  money,  for  that  purpose.  Two  weeks  later, 
appellant  says  the  property  was  owned  by  herself  and 
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her  husband  by  entireties,  free  from  any  lien  or  in- 
cumbrance and  with  no  liability  upon  her  for  the  pay- 
ment of  the  note  executed  by  her  husband  to  his 
brother.  At  that  time  the  bond  and  mortgage  were 
executed  to  appellee  loan  company,  and  the  money  ob- 
tained was  used  by  the  husband  to  pay  his  note  to 
his  brother. 

On  these  facts  appellant  contends  that  she  was 
only  a  surety  upon  the  bond  and  mortgage  executed 
to  appellee  loan  company.  As  appellant  says,  the 
first  and  main  question  to  be  determined  in  consider- 
ing the  conclusions  of  law  upon  the  findings  of  fact 
is  whether  or  not  the  appellant  was  a  surety  upon 
the  bond  and  mortgage  sued  on. 

Appellant's  statement  of  facts  may  be  substan- 
tially correct,  as  far  as  it  goes,  but  we  cannot  agree 
with  her  conclusion.  From  the  findings  of  fact,  as 
rendered  by  the  court,  it  appears  that  appellee  Leeka 
paid  the  purchase  price  for  the  real  estate,  and  that 
appellant  did  not  pay  any  part  thereof ;  that  the  title 
was  taken  to  husband  and  wife  by  entireties  without 
any  consideration  whatever  being  paid  by  appellant. 
For  the  purpose  of  paying  the  purchase  price  which 
appellee  Leeka  paid,  it  was  necessary  for  him  to  bor- 
row $1,000,  which  he  did  borrow  from  his  brother, 
and  which  money  so  borrowed  was  used  in  the  pur- 
chase of  the  real  estate  so  conveyed  to  the  husband 
and  wife  by  entireties. 

It  has  been  repeatedly  held  that  where  a  husband 

purchases  land  and  executes  his  own  note  for  the 

purchase  price,  which  note  remains  unpaid, 

1.     and  causes  the  land  to  be  conveyed  to  his  wife, 

who  pays  no  consideration  therefor,  the  vendor 

may  establish  a  lien  against  the  land,  the  wife  being 
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a  mere  volunteer.  Simmons  v.  Parker  (1916),  61  Ind. 
App.  403,  112  N.  E.  31 ;  and,  further,  that  the  tech- 
nical relation  of  vendor  and  vendee  is  not  necessary 
to  the  creation  of  a  lien  in  favor  of  one  party  against 
the  land  of  another  {Barrett  v.  Lewis  [1886],  106 
Ind.  120,  5  N.  E.  910) ;  but  it  is  not  necessary  that  we 
determine  in  this  case  whether  a  lien  was  created  in 
favor  of  appellee  Leeka 's  brother,  or  whether  such 
appellee  Leeka  was  subrogated  thereto,  or  whether 
the  money  borrowed  of  appellee  loan  company  was 
for  the  purpose  of  discharging  such  lien,. if  any, 
against  the  real  estate.  We  cite. the  authorities  above 
for  the  purpose  of  illustrating  the  general  principle 
that  equity  will  disregard  mere  forms,  and  will  not 
permit  a  substantial  right  to  be  defeated  by  the  inter- 
position of  merely  nominal  or  technical  distinctions. 
McCoy  V.  Barns  (1894),  136  Ind.  378,  36  N.  E.  134. 
Long  before  Blackstone  it  was  written,  ''Not  the 
letter,  but  the  spirit,  for  the  letter  killeth,  but  the 
spirit  giveth  life,*'  and  this  principle  has  from  time 
to  time  appeared  in  our  equity  jurisprudence,  in  vari- 
ous forms,  one  of  which  is  as  above  written. 

By  her  defense,  and  this  appeal,  appellant  seeks 
to  hold  an  interest  in  land  in  which  she  has  nothing 

invested,  at  the  expense  of  and  against  appel- 
2.     lee  Leeka,  who  paid  the  purchase  price,  and 

against  the  rights  of  appellee  loan  company, 
who  furnished  a  part  of  the  money  with  which  the 
purchase  price  was  paid.  In  this  the  conscience  of 
a  court  of  equity  will  not  permit  it  to  assist  her,  un- 
less driven  by  some  inexorable  rule  of  law.  Section 
7855  Bums  1914,  §5119  R.  S.  1881,  relied  upon  by 
appellant,  was  intended  to  protect  wives  against 
surety  debts,  but  not  to  enable  them  to*  acquire  prop- 
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erty  at  the  expense  of  others.  McCoy  v.  Barns,  supra. 
The  rulings  of  the  court  upon  the  demurrers  to  the 
pleadings  were  not  erroneous,  and,  even  if  they  were 
so,  they  were  rendered  harmless  by  the  court's  cor- 
rect conclusions  of  law. 
The  judgment  is  affirmed. 


LlEBBBMAN  V.  E.  C.  DeWiTT  AND  CoMPANY. 

[No.  10,060.    Filed  November  6,  1919.] 

Appeal. — Briefs. — Insufficiency. — Review. — Where  appellant's  brief 
makes  no  showing  that  time  was  fixed  for  filing  his  bill  of  excep- 
tions containing  the  evidence,  nor  that  the  bill  was  ever  filed, 
and  where  his  points  and  authorities  are  mere  abstract  propo- 
sitions of  law  not  referring  to  any  error  to  which  they  should 
be  applied  nor  to  any  page  and  line  of  the  brief  where  errors 
may  be  found,  and  where  substantial  omissions  are  made  in  the 
statement  of  the  evidence,  such  brief  is  not  sufiicient  to  require 
an  examination  of  the  evidence. 

From  Lake  Superior  Court ;  Charles  E.  Oreenwald, 
Judge. 

Action  by  E.  C.  DeWitt  and  Company  against 
Morris  D.  Lieberman.  From  a  judgment  for  plain- 
tiflf,  the  defendant  appeals.    Affirmed. 

Harris  <&  Ressler,  for  appellant. 
Clarence  Bretsch  and  Pattee  <&  Johnson,  for  appel- 
lee. 

Nichols,  P.  J. — ^Appellee  sued  appellant  before  a 
justice  of  the  peace  of  Lake  county,  filing  three  para- 
graphs of  complaint,  the  first  of  which  was  for  goods, 
wares  and  merchandise  sold  and  delivered  to  appel- 
lant, and  the  second  was  upon  an  account  stated.    The 
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third  paragraph  is  not  complete  and  does  not  need  to 
be  considered.  After  judgment  in  favor  of  the  ap- 
pellee in  the  court  of  the  justice  aforesaid,  the  cause 
was  appealed  to  the  Lake  Superior  Court  sitting  at 
Crown  Point,  Indiana,  and  was  there  tried  upon  the 
same  issues  as  in  the  justice  court.  There  was  a 
judgment  in  favor  of  appellee,  from  which,  after  mo- 
tion for  a  new  trial  was  overruled,  this  appeal  is  pros- 
ecuted. The  only  error  not  waived  which  is  properly 
assigned  is  that  the  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial.  It  does  not  appear  by 
appellant's  brief  that  any  time  was  fixed  within  which 
appellant  should  file  his  bill  of  exceptions  containing 
the  evidence,  nor  does  it  appear  that  such  bill  of 
exceptions  was  ever  filed.  Under  appellant's  points 
and  authorities  there  is  no  reference  to  the  page  and 
line  of  the  brief  on  which  errors  committed  may  be 
found.  The  points  and  authorities  contain  only  a 
series  of  abstract  propositions  of  law  without  any 
reference  to  the  error  of  the  court  to  which  they 
should  be  applied.  ^  This  is  not  suflScient.  Cole  Motor 
Car  Co.  V.  Ludorff\l916) ,  61  Ind.  App.  119,  111  N.  E. 
447;  Warner  v.  Reed  (1916),  62  Ind.  App.  544,  113 
N.  E.  386.  What  purports  to  be  an  abstract  of  the 
evidence  appears  in  the  brief,  but  it  is  evident  from 
the  brief  itself  that  substantial  omissions  are  made 
therefrom.  The  thirteenth  and  fourteenth  reasons 
for  a  new  trial  as  they  appear  in  the  motion  make  ref- 
erence to  certain  written  instruments  which  were 
admitted  in  evidence  over  the  objection  of  the  appel- 
lant. These  instruments  or  an  abstract  thereof  do 
not  appear  in  appellant's  statement  of  the  evidence. 
Notwithstanding  the  irregularities  in  appellant's 
brief,  we  have  examined  his  statement  of  the  evidence 
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as  found  therein,  together  with  the  two  instruments 
which  appellant  has  failed  to  set  out,  and  we  are  fully 
satisfied  that  the  evidence  fully  sustained  the  finding 
and  judgment  of  the  trial  court,  and  that  there  was 
no  error  that  justified  an  appeal. 
The  judgment  is  affirmed. 


Hammond,  Whiting  and  East  Chicago  Railway 

Company  v.  Kasper. 

[Nu.  9,787.     Filed   May   28,   1919.     Rebearing  Denied   November 

7,  1919.] 

1.  Appeal. — Briefs. — Omissions. — Reply  Brief. — A  reply  brief  filed 
more  tban  sixty  days  after  submission  cannot  peirform  the  ofilce 
of  a  supplemental  brief  nor  supply  omissions  in  the  original 
brief,     p.  329. 

2.  Appeal. — Instructions. — Presumptions. — Briefs. — Where  it  does 
not  appear  from  appellant's  brief  to  the  contrary,  it  will  be  pre- 
sumed that  the  court  withdrew  or  corrected  any  erroneous 
Instructions  therein  shown  to  have  been  given,  and  that  the 
court  covered  such  instructions  as  are  therein  shown  to  have 
been  refused  and  upon  which  appellant  predicates  error,    p.  330. 

From  Lake  Circuit  Court ;  W.  C.  McMahan,  Judge. 

Action  by  Fred  Kasper  against  the  Hammond, 
Whiting  and  East  Chicago  Railway  Company.  From 
a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

Peter  Crumpacker,  F.  C.  Crumpacker  and  Edwin 
H.  Friedrich,  for  appellant. 
W.  J.  Whinery,  for  appellee. 

Nichols,  P.  J. — This  action  was  by  the  appellee 
against  the  appellant,  in  the  Lake  Circuit  Court,  to 
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recover  damages  for  personal  injuries  alleged  to  have 
been  s^ptained  by  appellee  as  a  result  of  a  collision 
between  an  automobile  truck,  which  he  was  driving 
on  a  public  street  in  the  city  of  Hammond,  Lake 
county,  Indiana,  and  one  of  appellant's  street  cars 
running  upon  said  street.  The  case  was  tried  by  a 
jury  in  said  court,  and  resulted  in  a  verdict  for  appel- 
lee in  the  sum  of  $500.  The  only  error  assigned  for 
reversal  which  i«  discussed  is  the  overruling  of  appel- 
lant's motion  for  a  new  trial.  Under  this  assign- 
ment, appellant  complains  of  certain  instructions 
given  by  the  court  on  his  own  motion,  and  his  refusal 
to  give  certain  instructions  tendered  by  the  appellant. 
It  appears  by  appellant's  brief,  which  we  assume 
to  be  a  correct  statement  of  the  record,  which  we  do 

not  search,  that  appellant  tendered  its  written 
1.     instructions  numbered  1  to  15,  and  requested 

the  court  to  give  the  same  to  the  jury,  and  that 
each  and  all  of  said  instructions  were  refused,  to 
which  refusal  as  to  each  appellant  excepted,  and  that 
the  court  of  its  own  motion  gave  certain  instructions 
to  the  jury,  numbered  1  to  23,  inclusive,  to  the  giving 
of  which  the  appellant  at  the  time  separately  except- 
ed. It  does  not  appear  by  the  appellant's  brief 
whether  other  instructions  were  tendered,  or  whether 
other  instructions  were  given.  We  are  informed  by 
appellee's  brief  that  certain  instructions  were  ten- 
dered by  appellee,  but  whether  th«y  were  given  or  re- 
fused appellee  does  not  inform  us.  Appellant,  after 
having  its  attention  called  to  this  omission,  by  the 
appellee,  does  not  amend  its  original  brief,  but  under- 
takes to  make  the  correction  in  its  reply  brief.  The 
reply  brief  was  filed  more  than  sixty  days  after  the 
submission  of  the  case  and  cannot,  therefore,  perform 
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the  office  of  a  supplemental  brief,  nor  supply  omis- 
sions in  the  original  brief.  Albaugh  Bros.,  e^c,  Co. 
V.  Lynas  (1911),  47  Ind.  App.  30,  93  N.  E.  678;  Gates 
V.  Baltimore,  etc.,  R.  Co.  (1900),  154  Ind.  338,  341, 
56  N.  E.  722. 

It  is  the  duty  of  this  court  to  indulge  all  reasonable 

presumptions  in  favor  of  the  trial  court,  and,  it  not 

appearing  that  the  above-mentioned  instruc- 

2.  tions  were  all  of  the  instructions  tendered  or 
given,  we  must  presume  that  there  were  others. 
So  presuming,  we  must  further  presume  that  such 
instructions  corrected  any  deficiencies  or  inaccura- 
cies in  the  instructions  given,  or  that  the  court 
thereby  withdrew  such  erroneous  instructions  as 
could  not  be  corrected;  and  that  they  covered  such 
instructions  as  were  refused,  and  upon  which  ap- 
pellant predicates  error.  State  v.  Winstandley  (1898), 
151  Ind.  495,  51  N.  E.  1054;  Board,  etc.  v.  Gibson 
(1902),  158  Ind.  471,  63  N.  E.  982;  Frankel  v.  Michi- 
gan Mut.  Life  Ins.  Co.  (1902),  158  Ind.  304,  72 
N.  E.  703;  Board,  etc.  v.  Nichols  (1894),  139  Ind.  611, 
619,  38  N.  E.  526 ;  Lake  Erie,  etc.,  R.  Co.  v.  Holland 
(1904),  162  Ind.  406,  69  N.  E.  138,  63  L.  R.  A.  948; 
Chicago,  etc.,  R.  Co.  v.  Wysor  Land  Co.  (1904),  163 
Ind.  288, 69  N.  E.  546 ;  Indianapolis  Traction,  etc.,  Co. 
V.  GUlaspy  (1914),  56  Ind.  App.  332,  105  N.  E.  242; 
Pence  v.  Waugh  (1893),  135  Ind.  143,  34  N.  E.  860; 
Barton  v.  State  (1900) ,  154  Ind.  670,  57  N.  E.  515. 

There  is  no  available  error.  The  judgment  is  af- 
firmed. 

McMahan,  J.,  not  participating. 
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Shane  Bbothebs  and  Wilson  Company  v.  Babebtt. 

[No.  9,999.    Filed  November  7.  1919.] 

1.  Tbial. — Direction  of  Verdict, — Bales, — Contract, — Action  .for 
Breach. — Failure  to  EstahUah  Contract. — ^In  an  action  for  the 
breach  of  an  alleged  contract  of  sale,  where,  under  the  evidence 
no  contract  of  sale  had  been  entered  into  between  the  parties,  a 
verdict  for  the  defendant  was  properly  directed,    p.  332. 

2.  Appeal. — Evidence. — Exclusion. — Harmleas  Error, — Contracts. — 
Where  a  verdict  was  properly  directed  in  an  action  for  breach 
of  contract,  on  the  ground  that  the  evidence  showed  that  no 
such  contract  had  been  entered  into,  errors,  if  any,  against 
the  plaintiff,  in  excluding  offered  testimony,  became  harmless, 
p.  332. 

3.  Sales. — Contract. — Correspondence. — Meeting  of  Minds. — Ac- 
ceptance Deviating  from  Offer. — No  contract  was  formed  by  an 
order  of  goods  to  be  delivered  prior  to  June  1  ''as  ordered  out 
by  me,"  accepted  ''for  scattered  shipment  February  to  May,  in- 
clusive," for  want  of  meeting  of  the  minds  of  the  parties,  since 
the  order  called  for  delivery  when  ordered  out  and  in  quan- 
tities ordered  out  by  Its  maker  prior  to  June  1,  while  the  accept- 
ance intended  that  a  certain  amount  should  be  shipped  out  each 
month,    p  332. 

From  St.  Joseph  Superior  Court;  George  Ford, 
Judge. 

Action  by  Shane  Brothers  and  Wilson  Company 
against  John  C.  Barrett.  From  a  judgment  for  de- 
fendant, the  plaintiff  appeals.    Affirmed. 

Slick  (0  Slick,  for  appellant. 

Anderson,  Parker,  Crdbill  <&  Crtunpacker,  for  ap- 
pellee. 

Enloe,  J. — This  was  an  action  by  appellant  where- 
in it  sought  to  recover  damages  against  appellee  for 
the  breach  of  an  alleged  contract  for  the  purchase  of 
certain  flour  and  mill  feed  by  the  appellee  from,  the 
appellant. 

The  complaint  was  in  three  paragraphs,  to  which 
the  defendant  answered,  first,  in  general  denial;  and 
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in  two  paragraphs  of  counterclaim.  Eeply  in  gen- 
eral denial  closed  the  issues,  which  were  submitted 
to  a  jury  for  determination.  At  the  conclusion  of 
appellant's  evidence,  the  court  instructed  the  jury 
to  return  a  verdict  for  the  appellee,  which  was  done, 
and  judgment  duly  rendered  thereon.  To  the  action 
of  the  court  in  thus  instructing  the  jury  the  appellant 
excepted.  It  then  filed  its  motion  for  a  new  trial, 
which  being  overruled,  it  prosecutes  this  appeal.  The 
error  relied  upon  is  the  action  of  the  court  in  overrul- 
ing its  motion  for  a  new  trial. 

The  first  and  second  assigned  causes  for  a  new 
trial  challenge  the  action  of  the  court  in  giving  to 
the  jury  the  said  peremptory  instruction;  the  third 
and  fourth  reasons  relate  to  the  exclusion  of  evidence. 

Upon  the  record  as  it  comes  to  us,  the  first  question 
for  our  determination  is:  Was  there  any  such  con- 
tract of  sale  entered  into  by  and  between  the 
1-3.  parties  as  that  herein  sued  upon  and  contended 
for  by  appellant?  If  there  was  no  such  con- 
tract, then  the  court  did  right  in  directing  a  verdict 
for  appellee,  and  errors,  if  any,  in  excluding  the  of- 
fered testimony,  become  harmless. 

The  alleged  contract  sued  upon  consisted  of  the 
following  correspondence,  viz. : 

* '  Telegram. 

*'9th  EN.  75  Collect  Blue.     South  Bend,  Ind., 

3 :35  P.  M.,  Jan.  17th. 
**F.  A.  Lonergan,  Statler  Hotel,  Cleveland,  0. 

**I  hereby  confirm  order  given  you  Twenty- 
five  Hundred  Barrels  King  Midas  Family  Flour 
Six  Thirty  Five  Eights  cotton  quarters  cotton 
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or  Halves  Cotton  my  option  delivered  here  prior 
June  first  as  ordered  out  by  me  also  one  Hundred 
Seventy-five  Tons  Feed,  with  privilege  of  taking 
Bran  at  Twenty  Two  Standard  Middlings  Twen- 
ty TVo  Red  Dog  Flour  Twenty  Nine  and  Flour 
Middlings  Twenty  Six  all  prices  delivered  here 
same  delivery  feed  as  flour. 
6:12  P.M.  J.  C.  Barretf 

To  which  the-  appellant,  by  letter,  answered  as  fol- 
lows, viz. : 

**  Shane  Bros.  &  Wilson  Co.,  Millers, 

Minneapolis,  Minn.,  January  22nd,  1919. 
*'Mr.  J.  C.  Barrett,  South  Bend,  Ind. 
**Dear  Sir: 

**  Confirming  your  order  given  our  Mr.  F.  A. 
Lonergan,  we  have  booked  you  2,500  barrels  of 
King  Midas  flour  at  $6.35  bbl.  in  either  halves, 
quarters  or  eights  cotton.  175  tons  of  Mill  Feed 
which  is  to  be  taken  out  in  assortment  to  be  fur- 
nished by  you  when  cars  are  ordered  forward  at 
following  prices : 

*  *  Clover  Leaf  Bran  at  $22.00  per  ton. 

**  Standard  Middlings  at  $22.00  per  ton. 

"Snow  Ball  Fir.  Midds  at  $26.00  per  ton. 

'*Red  Dog  Flour  at  $29.00  per  ton. 

"All  in  100  lb.  sacks ;  both  flour  and  feed  f .  o.  b. 
South  Bend,  for  scattered  shipment,  February 
to  May  inclusive. 

"All  shipments  will  be  routed  to  arrive  at 
South  Bend  over  the  Michigan  Central,  and  Ar- 
rival Draft  terms  applied.  Our  draft  will  be 
drawn  payable  thru  the  American  Trust  Co.  of 
South  Bend. 
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"ThanMng  you  for  this  order  and  assuring 
you  that  it  will  have  our  very  best  attention  in 
every  detail,  we  remain. 

*  *  Yours  very  truly, 
**  Shane  Bros.  &  Wilson  Co. 
' '  PMM  :ES  P.  M.  MarshaU. ' ' 

It  will  be  noted  that,  in  the  telegram  sent  by  the 
appellee  ordering  the  flour,  the  language  concerning 
delivery  of  same  was,  '^ds  ordered  out  hy  me//  while 
in  the  letter,  which  it  is  contended  by  appellant  was 
an  acceptance  of  this  order,  the  expression,  relating 
to  delivery  was,  ^^for  scattered  shipment,  February 
to  May  inclusive/^ 

The  expression,  **as  ordered  out  by  me,**  is  not  a 
technical  one ;  it  is  plain,  simple  English.  The  word 
''(w/'  as  used  in  the  above  expression,  is  a  relative 
adverb  and  carries  with  it  the  ideas  or  elements  of 
both  time  and  quantity  (Century  Dictionary),  so  that 
the  full  force  of  the  expression  above  used  may  be 
had,  if  written  at  length  as  follows,  **When  ordered 
out  by  me  and  in  quantities  ordered  out  by  me  prior 
.to  June  1st.**  Plainly,  the  appellee  reserved  to  him- 
self the  right  to  give  the  order,  both  as  to  time  of 
shipment,  and  as  to  quantity  of  shipment,  the  only 
restriction  being  the  time  limit— June  1. 

The  language  of  the  alleged  acceptance  was  **for 
scattered  shipment,  February  to  May  inclusive.** 
The  expression  ** scattered  shipment,**  does  not  seem 
to  have  any  recognized  legal  meaning.  A  search  of 
legal  authorities  and  of  dictionaries  fails  to  disclose 
any  i^ch  expression  as  being  recognized  as  having  a 
definite  meaning.  If  it  is  a  ** trade  term'*  used  by 
shippers  of  the  present  day,  its  recognized  meaning 
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is  not  as  yet  generally  known,  and  we  find  no  evi- 
dence in  the  record  that  said  expression  has  any  defi- 
nite meaning,  and  we  therefore  must  give  to  it  the 
meaning  given  to  it  by  the  writer,  if  such  meaning  is 
discoverable  from  the  record. 

In  appellant 's  letter  to  appellee  under  date  of  Feb- 
ruary 16, 1916,  it  says :  **  Your  contract  with  us  is  for 
scattered  shipment,  February  to  May,  inclusive,  and 
at  least  two  cars  each  of  the  flour  and  feed  should 
go  out  monthly,  so  please  let  us  have  directions  for 
that  part  of  your  contract  that  is  due  to  go  out  in 
February.'^    (Our  italics.) 

This  clearly  discloses  that  the  minds  of  the  parties 
never  met.  The  alleged  acceptance  was  not  in  and  of 
the  terms  of  the  offer  made  by  appellee,  and  there 
was  no  contract  entered  into  between  the  parties. 
Corydon  Milling  Co.  v.  NoblesviUe  Milling  Co.  (1919), 
69  Ind.  App.  491, 122  N.  E.  362. 

It  follows  that  the  court  did  not  err  in  directing  a 
verdict,  and  the  judgment  is  therefore  affirmed. 


Dawson,  RECEtvER,  v.  Jackman. 

[No.  10,032.     Filed  November  18,  1919.1 

Trial. — Instructions. — AppUcabiUty  to  Evidence. — Tendered  inBtmc- 
tions  are  properly  refused  where  there  is  no  evidence  to  which 
they  are  applicable. 

From  Martin  Circuit  Court;  James  W.   Ogdon, 
Judge. 

Action  by  Isaac  Dawson,  receiver,  against  Albert 
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S.  Jackman.     From  a  judgment  for  defendant,  the 
plaintiff  appeals.    Affirmed. 

James  B.  Marshall  and  Frank  E.  Oilkison,  for  ap- 
pellant. 
Hiram  McCormick,  for  appellee. 

Eemy,  J. — In  August,  1914,  Marshall  ana  Byers 
entered  into  a  partnership  agreement,  by  the  terms 
of  which  the  latter  leased  of  the  former  a  certain 
farm  for  a  period  of  five  years ;  the  teams,  tools,  and 
labor  were  to  be  furnished  by  Byers,  and  all  live 
stock,  except  teams,  was  to  be  owned  jointly  by  the 
parties,  who  were  to  share  the  profits  equally.  It  was 
also  agreed  that,  *4f  found  desirable  by  the  parties,*' 
they  would  operate  in  conjunction  with  the  farm  a 
*' poultry  and  dairy  business.*'  The  business  did  not 
prosper  and,  on  application  of  Marshall,  appellant 
was  appointed  receiver  to  take  charge  of  the  business. 
Shortly  before  the  receiver  was  appointed,  a  cow  and 
a  heifer  belonging  to  the  partnership  were  sold  by 
Byers  to  appellee  without  the  knowledge  or  consent 
of  Marshall.  This  action,  was  commenced  by  the  re- 
ceiver to  recover  possession  of  said  stock  so  sold. 

The  cause  was  tried  by  jury,  resulting  in  a  verdict 
for  appellee.  Overruling  appellant's  motion  for  a 
new  trial  is  the  only  error  assigned,  and  the  only 
questions  presented  for  our  consideration  arise  on 
exceptions  to  the  refusal  of  the  court  to  give  instruc- 
tions numbered  1  and  2  tendered  by  appellant,  and  to 
the  giving  by  the  court  on  its  own  motion  of  certain 
instructions. 

By  said  tendered  instructions  appellant  sought  to 
have  the  court  instruct  the  jury  that,  if  they  should 
find  from  the  evidence  that  the  cow  and  heifer  in  con- 
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troversy  were,  under  the  agreement  of  partnership 
between  said  Marshall  and  Byers,  a  part  of  a  herd  of 
cows  owned  and  kept  by  said  partnership  for  dairy 
purposes,  then  and  in  that  event  neither  of  said  par- 
ties would  have  any  right  to  sell  said  property  with- 
out the  consent  of  the  other  party.  If  the  law  is  as 
contended  for  by  appellant,  and  as  stated  in  said 
instructions,  which  we  do  not  decide,  still  there  was 
no  error  in  refusing  to  give  the  said  tendered  instruc- 
tions, for  the  reason  that  there  was  no  evidence  that 
a  dairy  business  had  been  established  by  the  part- 
nership, or  that  the  live  stock  in  controversy  was  held 
for  that  purpose. 

The  instructions  given  by  the  court  on  its  own  mo- 
tion, when  taken  as  a  whole,  correctly  state  the  law 
of  the  case. 

Judgment  affirmed. 


Miller  v.  Meadows. 

[No.  10,060.    Filed  November  18,  1919.1 

1.  Appeal. — Complaint, — f^ufflciency, — Attack  "by  Asiiffnment  of 
Brror. — Review. — An  asRlgnment  of  error  attacking  for  the  first 
time  the  sufficiency  of  the  complaint  presents  no  question,    p.  341, 

2.  Appeal. — Briefs, — Points  and  Authorities, — An  assignment  of 
error  not  mentioned  or  discussed  in  that  section  of  appellant's 
brief  devoted  to  points  and  authorities,  Is  waived,    p.  341. 

8.  Tbial. — Conclusions  of  Law. — Exceptions, — Effect. — An  excep- 
tion to  a  conclusion  of  law  that  the  same  is  erroneous,  concedes 
the  full  and  correct  finding  of  the  facts,    p.  341. 

4.  Taxation. — Tax  Deed. — Regularity, — Burden  of  Proof, — ^When 
a  tax  sale  is  relied  upon  to  show  title  and  the  deed  is  not  intro- 
duced in  evidence,  the  burden  is  upon  the  holder  to  show  the 
compliance  with  every  step  recjuired  by  law  to  be  taken,  from  the 
listing  of  the  land  for  taxation  to  the  delivery  of  the  deed.    p.  342. 

VOL.  71—22. 
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5.  Taxation. — Tax  Deed. — Title, — Prima  Facie  Evidence. — Lack  of 
Required  Signature. — ^A  tax  deed  not  witnessed  by  the  county 
treasurer  is  not  prima  facie  evidence  of  title  under  §10880  Burns 
1914,  Acts  1891  p.  199,  §206.     p.  342. 

6.  Equity. — Taxation. — School  Fund  Mortif age.— Auditor's  Sales. — 
Action  for  Reconveyance. — Quiet  Title. — Tender  Before  Suit. — In 
an  action  for  reconveyance  of  lands  and  to  quiet  the  title  thereto 
against  the  holder  of  deeds  from  the  county  auditor  following 
sales  to  satisfy  school  fund  loans  and  taxes,  an  offer  by  the 
plaintiff  before  suit  to  pay  the  full  amount  of  taxes,  penalty,  in- 
terest and  costs,  and  the  full  amount  of  principal,  interest,  pen- 
alties and  costs  paid  out  upon  the  school  fund  sale,  was  sufficient, 
p.  342. 

From  Monroe  Circuit  Court;  Robert  W.  Miers, 
Judge. 

Action  by  Sallie  A.  Meadows  against  Oscar  G. 
Miller.  From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Affirmed. 

Robert  C.  Miller  and  James  W.  Blair,  for  appellant. 
Thomas  J.  Bare,  for  appellee. 

Enlob,  J. — This  was  an  action  by  appellee  against 
appellant,  founded  upon  a  complaint  in  two  para- 
graphs. In  the  first  paragraph  she  alleged  that  she 
was  the  owner  of  certain  lands,  and  as  such  had  there- 
tofore borrowed  money  from  the  auditor  of  Monroe 
county  and  executed  a  school-fund  mortgage  thereon 
to  secure  payment  of  the  same ;  that  said  auditor  had, 
without  warrant  or  authority  of  law,  attempted  to  sell 
said  lands  so  mortgaged  to  the  appellant,  and  had 
executed  a  pretended  deed  of  conveyance  therefor; 
that  said  pretended  deed  was  void,  setting  out  spe- 
cifically a  number  of  reasons  therefor ;  that  she  had 
tendered  to  the  appellant  the  money  paid  by  him  for 
said  land,  and  that  he  refused  to  receive  the  same,  and 
that  she  had  then  paid  said  money  to  the  auditor  of 
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said  connty,  in  redemption  from  said  pretended  sale, 
and  for  the  use  and  benefit  of  the  appellant.  She 
asked  that  a  commissioner  be  appointed  to  reconvey 
said  lands  to  herself,  and  for  all  proper  relief.  The 
second  paragraph  was  an  ordinary  complaint  to  quiet 
title. 

The  appellant  answered,  first  by  general  denial, 
and  also  by  a  second  paragraph  setting  up  said  sale 
by  said  auditor  to  himself,  also  alleging  the  full  pay- 
ment of  the  purchase  money  therefor,  and  that  he  had 
purchased  said  lands  at  said  sale  to  protect  himself 
as  the  owner  and  holder  of  a  tax  title  acquired  by  the 
purchase  of  said  lands  at  a  sale  of  lands  for  delin- 
quent taxes,  and  for  which  lands,  under  said  sale, 
he  had  received  from  the  auditor  of  said  county  a  tax 
deed,  and  that  he  had  paid  taxes  thereon,  etc.  To 
this  paragraph  of  answer  appellee  replied  in  general 
denial  and  also  by  an  aflSrmative  reply  in  one  para- 
graph, to  which  paragraph  of  reply  appellant  unsuc- 
cessfully demurred. '  The  appellant  also  filed  a  cross- 
complaint  in  three  paragraphs,  the  first  being  the 
ordinary  complaint  to  quiet  title ;  the  second  alleging 
the  sale  of  said  lands  for  taxes,  the  purchase  thereof 
by  appellant,  the  receipt  of  a  certificate  of  purchase 
therefor,  the  payment  of  subsequent  taxes  thereon, 
and  the  receipt  and  recording  of  a  tax  deed  therefor 
from  the  auditor  of  Monroe  county,  and  asking  that 
his  title  thereto  be  quieted,  or,  in  case  said  tax  deed 
should  be  found  to  be  illegal,  that  the  sums  of  money 
paid  by  him,  set  out  in  said  paragraph,  should  be 
decreed  a  lien  upon  said  premises,  etc.  The  third 
paragraph  of  cross-complaint  alleged  the  former 
ownership  of  said  lands  by  appellee,  the  execution  of 
the  mortgage  to  the  auditor  of  Monroe  county  to  se- 
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cure  the  payment  of  money  borrowed  from  the  com- 
mon school  funds,  the  failure  of  appellant  thereafter 
to  pay  the  taxes  assessed  against  said  lands  so  that 
the  same  became  delinquent,  the  sale  thereof  by  the 
county  treasurer  on  account  of  such  delinquency,  the 
purchase  of  said  lands  at  such  sale  by  appellant,  the 
failure  of  appellee  to  redeem  from  such  sale  and  the 
issuing  to  him  of  a  tax  deed  therefor.  It  also  alleged 
the  payment  of  subsequent  taxes  and  costs,  in  connec- 
tion with  said  sale  and  the  failure  of  appellee  to  pay 
the  interest  on  said  school-fund  loan ;  that  thereupon 
the  auditor  advertised  said  lands  for  sale,  and,  no 
person  bidding  on  said  lands  at  such  sale,  the  said 
auditor  bid  in  said  lands,  on  account  of  said  school 
fund;  that  thereafter  he  caused  said  lands  to  be  ap- 
praised, as  provided  by  law,  and  sold  the  same  to 
cross-complainant  for  the  sum  of  $200,  that  being  the 
full  amount  of  such  appraisement,  which  sum  was  by 
appellant  then  paid  to  said  auditor.  The  prayer 
asked  that  his  title  be  quieted  as  against  appellee,  or, 
in  case  that  it  should  be  found  that  said  sale  of  said 
lands  by  said  auditor  was  invalid,  that  appellant  be 
decreed  a  lien  upon  said  lands  for  said  amount,  and 
for  all  proper  relief. 

To  this  cross-complaint  the  appellee  answered  in 
general  denial.  She  also  filed  affirmative  answers  in 
one  paragraph  to  each  the  second  and  third  para- 
graphs of  said  cross-complaint,  to  which  paragraphs 
of  answer  appellant  replied  in  general  denial,  thus 
closing  the  issues. 

The  cause  was  submitted  to  the  court  for  trial  and, 
upon  request  duly  made,  the  court  found  the  facts 
specially  and  stated  conclusions  of  law  .thereon,  to 
which  conclusions  the  appellant  duly  excepted.    A  de- 
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oree  was  thereupon  entered,  quieting  appellee's  title 
to  said  lands,  and  decreeing  appellant  to  have  a  lien 
thereon  for  moneys  expended. 

Appellant  then  filed  his  motion  for  a  new  trial, 
which  being  overruled  by  the  court,  this  appeal  has 
been  prosecuted. 

The  errors  assigned  and  relied  upon  for  a  reversal 
are:  (1)  The  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  (2)  error  in  over- 
ruling demurrer  to  reply  to  second  paragraph  of  ap- 
pellant's answer;  (3)  error  in  conclusion  of  law  No. 
1;  (4)  error  in  conclusion  of  law  No.  2;  (5)  error  in 
conclusion  of  law  No.  3;  (6)  error  in  overruling  mo- 
tion for  new  trial. 

The   first   assigned   error  presents   no   question. 

RUeif  V.  First  Trust  Co.,  Admr.  (1917),  65  Ind.  App. 

577, 117  N.  E.  675.    The  second  assigned  error 

1-2.  has  been  waived  by  appellant  by  his  failure 
to  mention  or  in  any  way  discuss  the  same  un- 
der  '  *  Points  and  Authorities "  in  his  brief. 

An  exception  to.  a  conclusion  of  law  that  the  same 

is  erroneous  proceeds  upon  the  theory  that  the  facts 

upon  which  same  was  based  were  full  and  cor- 

3.     rect  {Ray  v.  Baker  [1905],  165  Ind.  74,  74  N.  E. 

619);  and  we 'therefore  proceed,  to  examine 

the  facts  found  to  determine  whether  they  are  suffi- 

dent  to  support  the  conclusions  of  law  stated  by  the 

court. 

The  court  found  (finding  No.  3)  that  in  February, 
1915,  the  appellant  received  from  the  auditor  of  Mon- 
roe county,  Indiana,  a  tax  deed  for  the  real  estate  in 
question,  which  deed  had  been  duly  recorded.  The 
appellant  insists  that  under  this  finding  his  tax  deed 
is  prima  facie  evidence  of  a  good  and  valid  title  in 
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fee  simple  in  him  as  the  grantee  thereof;  that  the 
presumption  is  that  the  taxing  officers  have  done  their 
duty,  and  that  the  assessment  was  valid,  and  the  bur- 
den of  proving  the  invalidity  of  his  deed  was  on  the 
appellee.  It  is  true  that  the  statute,  §10380  Bums 
1914,  Acts  1891  p.  199,  §206,  makes  such  deed,  as  is 
therein  provided  for,  prima  fade  evidence  of  the 
regularity  of  the  sale  and  of  all  prior  proceedings 
therein,  but  the  trouble  in  the  instant  case  is  that  the 
tax  deed  relied  upon  by  appellant  was  not  offered  in 
evidence,  was  not  made  an  exhibit  to  any  pleading, 
and  nowhere  appears  in  the  record  in  this  case. 

The  stipulation  in  the  record  and  the  finding  of  the 

court  concerning  said  deed  fall  far  short  of  showing 

such  a  deed  as  is  by  statute  made  prima  facie 

4-5.  evidence.  There  is  no  finding,  nor  is  there  any 
showing  in  the  record,  that  said  tax  deed  was 
witnessed  by  the  county  treasurer,  and  it  was  not, 
therefore,  so  far  as  disclosed  by  this  record,  prima 
facie  evidence  of  title.  Green  v.  McGrew  (1905),  35 
Ind.  App.  104,  114,  72  N.  E.  1049,  73  N.  E.  832,  111 
Am.  St.  149,  and  authorities  cited.  The  burden  was 
therefore  upon  appellant  to  show  that  every  step  re- 
quired by  law  to  be  taken,  from  the  listing  of  the  land 
for  taxation  to  the  delivery  of  the  deed,  had  been 
regularly  complied  with.  Mattooo  v.  Stevens  (1895), 
140  Ind.  282,  39  N.  E.  460.  This  burden  appellant  did 
not  attempt  to  discharge. 

Appellant  complains  that  the  conclusions  of  law 

■ 

are  erroneous  because  no  legal  and  valid  tender  was 

made  to  him  of  moneys  expended,  etc.,  prior  to 

6,     the  bringing  of  this  suit.     This  was  not  an 

action  at  law,  but  a  suit  in  equity,  and  governed 

by  the  principles  of  equity.    The  trial  court  found 
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that  before  the  filing  of  this  suit  the  appellee  had 
offered  to  pay  to  appellant  the  full  amount  of  taxes, 
penalty,  interest,  and  costs,  and  the  full  amount  of 
principal,  interest,  penalties,  and  costs  that  he  had 
paid  out  upon  said  school  fund  sale.  Under  this  find- 
ing the  appellee  had  certainly  offered  **to  do  equity'* 
in  the  premises,  and  such  offer  was  sufficient  to  entitle 
her,  as  to  this  point,  to  maintain  her  action.  The 
conclusions  of  law  are  well  sustained  by  the  findings 
of  fact. 

Appellant  in  his  motion  for  a  new  trial  assigns 
seven  reasons  therefor,  but  only  the  first,  second, 
fifth  and  sixth  are  proper  assignments,  and  the  others 
will  not  therefore  be  noticed. 

The  first  reason  urged  is  that  the  findings  are  not 
supported  by  sufficient  evidence,  but  the  appellant 
has  waived  all  objections,  except  as  to  the  fifth,  sixth, 
seventh  and  tenth  of  said  special  findings.  We  have 
read  the  entire  record,  and  there  is  ample  evidence 
therein  to  sustain  each  of  said  special  findings,  under 
the  rule  as  to  the  burden  of  proof  hereinbefore  an- 
nounced. 

The  court  did  not  err  in  overruling  the  motion  for 
a  new  trial. 

The  judgment  is  affirmed. 


Cbntlivre  Beverage  Company  v.  Ross. 

[No.  10,548.    Filed  November  19,  1919.] 

1.  Master  and  Servant. — Workmen* s  Compensation, — Permanent 
Disahility, — Evidence. — ^The  last  paragraph  of  §31  of  the  Work- 
men's Compensation  Act  covers  only  Injuries  that  cause  some  per- 
manent partial  disability  that  effects  some  diminution  of  earning 
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power  and,  to  sustain  an  award  thereunder,  there  must  be  find- 
ings of  such  disability  and  diminution,  and  such  findings  must  be 
supported  by  the  evidence,    p.  346. 

2.  Mabteb  and  Servant. — Workmen^s  Compensation, — Industrial 
Board. — Findinffs. — Oonclustveness. — The  findings  of  the  Indus- 
trial Board  are  conclusive  uj^n  the  Appellate  Ck)urt  only  when 
sustained  by  the  evidence,    p.  349. 

3.  Master  and  Servant. — Workmen^s  Compensation, — Loss  of  Tes- 
ticle,— Functions  and  Earning  Capacity  Unimpaired, — ^The  loss 
of  a  testicle,  unaccompanied  by  any  Impairment  of  any  physical 
function,  or  by  any  disability  to  work,  is  not  a  permanent 
partial  disability  under  the  last  paragraph  of  f31  of  the  Work- 
men's Compensation  Act    p.  850. 

From  the  Industrial  Board  of  Indiana.  Proceed- 
ings for  compensation  under  the  Workmen  ^s  Com- 
pensation Act  by  Sam  J.  Ross  against  the  Centlivre 
Beverage  Company.  From  an  award  for  applicant, 
the  defendant  appeals.    Reversed. 

J.  W.  Hutchinson,  for  appellant. 

McMahan,  J. — The  appellee  filed  his  application 
with  the  Industrial  Board,  October  14,  1918,  for  the 
adjustment  of  his  claim  for  compensation  against  the 
appellant  under  the  Workmen  ^s  Compensation  Act. 
Acts  1915 .p.  392,  §80201  et  seq.  Burns'  Supp.  1918. 

On  review  by  the  full  board,  a  majority  of  its  mem- 
bers found  that :  On  and  prior  to  February  1,  1917, 
appellee  was  employed  by  the  appellant  at  an  average 
weekly  wage  of  $18.09;  near  quitting  time  on  said 
date  he  received  a  personal  injury  by  an  accident 
arising  out  of  and  in  the  course  of  his  said  employ- 
ment, of  wKich  the  appellant  had  actual  knowledge  at 
the  time ;  that  at  the  time  of  his  injury  appellee  was  en- 
gaged in  piling  kegs  upon  an  icy  floor,  when  he  slipped 
and  strained  himself ;  he  finished  his  day's  work,  went 
home,  and  the  injury  caused  him  to  go  to  bed;  an 
orchitis  developed  from  the  injury  involving  the  left 


MAY  TERM,  1919.  345 


CentUvre  Beverage  Co.  v.  Boss — ^71  Ind.  App.  348. 

testicle;  on  Friday  morning,  February  2,  1917,  the 
appellant  was  notified  of  the  appellee 's  illness,  but  no 
doctor  was  called ;  on  the  following  Monday  morning 
the  appellee  returned  to  his  work,  but  was  unable  to 
make  a  full  hand ;  at  said  time  he  notified  his  foreman, 
and  a  physician  was  called  by  appellant  on  said  date ; 
following  said  date  the  appellee,  as  a  result  of  his 
injury,  was  disabled  for  work  intermittently  until 
May  6,  1918,  when  it  became  necessary  to  enucleate 
the  left  testicle  on  account  of  the  conditions  result- 
ing from  the  injury,  and  that  said  injury  has  pro- 
duced such  permanent  partial  impairment  as  entitles 
the  plaintiflF  to  100  weeks  *  compensation. 

In  accordance  with  the  above  finding,  appellee  was 
awarded  compensation  for  100  weeks  at  the  rate  of 
$9.95  per  week,  beginning  May  6, 1918. 

The  only  error  assigned  is  that  the  award  is  con- 
trary to  law.  This  award  must  be  sustained,  if  at 
all,  under  ^31  of  the  Workmen's  Compensation  Act, 
supra.  Clauses  (a)  to  (i)  in  this  section  provide 
arbitrarily  that  for  certain  injuries  there  shall  be 
awarded  compensation  for  a  certain  period  definitely 
fixed.  The  last  paragraph  of  the  section  provides 
for  cases  of  permanent  partial  disability,  other  than 
those  mentioned  in  clauses  (a)  to  (i),  the  language 
being :  *  *  In  all  other  cases  of  permanent  partial  dis- 
ability, including  any  disfigurement  which  may  impair 
the  futurie  usefulness  or  opportunities  of  the  injured 
employe,  compensation  in  lieu  of  all  other  compensa- 
tion shall  be  paid  when  and  in  the  amount  determined 
by  the  Industrial  Board,  not  to  exceed  fifty-five  per 
cent,  of  the  average  weekly  wages  per  week  for  a 
period  of  two  hundred  weeks.'* 

As  said  by  this  court  in  In  re  Denton  (1917),  65  Ind. 
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App.  426,  117  N.  E.  520,  523:  ^^This  section  deals 
with  such  injuries  not  from  the  standpoint  of  any 
total  disability  that  may  result  temporarily  or  any 
disability  that  may  continue  through  the  period  fixed 
by  the  section,  but  from  the  standpoint  of  the  conse- 
quent permanent  disabiUty,  and  resulting  diminution 
in  earning  power  extending  through  life.  The  spe- 
cific  portions  of  the  section  assume  that  from  the  re- 
spective scheduled  injuries  a  handicap  of  a  certain 
gravity  will  result,  for  which  compensation  is  arbi- 
trarily fixed,  regardless  of  the  actual  disability  and 
loss  of  capacity.  Where  a  workman  suffers  an  injury 
covered  by  §31,  he  is  entitled  to  the  compensation 
fixed  by  that  section,  not  because  of  the  actual  extent 
of  the  resulting  disability,  but  because  the  section  so 
declares.  * ' 

The  injury  which  appellee  suffered  is  not  one  of  the 

specific  injuries  provided  for  in  subdivisions  (a)  to 

(i)  of  §31,  supra.    The  last  paragraph  of  said 

1.  section,  heretofore  quoted,  dealing  as  it  does 
•with  injuries  coming  within  its  terms  from  the 
standpoint  of  permanent  disability  and  resulting 
diminution  of  earning  power,  and  the  legislature  not 
having  specifically  provided  for  said  injury,  the  fact 
of  disability  and  the  resulting  diminution  of  earning 
power  must  be  found  as  a  matter  of  fact,  and  that 
finding  must  be  sustained  by  the  evidence  in  order  to 
sustain  an  award. 

The  appellant  insists  that  there  is  no  evidence  that 
the  injury  in  question  resulted  in  any  permanent  dis- 
ability to  work,  or  for  work,  or  in  any  impairment  of 
the  future  usefulness  of  appellee.  The  cases  covered 
by  §31,  supra,  are  expressly  stated  to  be  cases  of 
**  permanent  partial  disability,  including  any  disfig- 


MAY  TERM,  1919.  347 


Gentlivre  Beverage  Co.  v.  Ross — ^71  Ind.  App.  343. 

urement  which  may  impair  the  future  usefulness  of 
the  injured  employe. ' ' 

We  must  keep  in  mind  the  fact  that  the  act  does 
not  give  compensation  for  loss  of  a  member,  such  as 
the  loss  of  a  limb,  but  for  the  loss  of  earning  capacity 
actually  caused  by  the  loss  of  the  limb.  '*The  loss  of 
his  capacity  to  earn,  *  *  *  is  the  basis  upon 
which  his  compensation  should  be  based.**  GUlen's 
Case  V.  Ocean,  etc.,  Corp.  (1913),  215  Mass.  96,  102 
N.  E.  346,  L.  E.  A.  1916A  371:  **The  theory  of  the 
New  York  law  is  not  indemnity  for  loss  of  a  member 
or  physical  impairment  as  such,  but  compensation  for 
disability  to  work  *  *  *.**  Matter  of  Marhoffer 
V.  Marhoffer  (1917),  220  N.  Y.  543,  116  N.  E.  379. 
**  Compensation  is  not  allowed  for  pain  and  discom- 
fort following  an  injury,  but  wholly  for  disability  to 
labor.'*  Kid  v.  New  York,  etc.,  Co.,  1  Cal.  I.  A.  C. 
Dec.  475. 

The  Supreme  Court  of  Nebraska,  in  Epsten  v. 
Eancoch-Epsten  Co.  (1917),  101  Neb.  442,  163  N.  W. 
767,  in  speaking  of  the  Nebraska  Workmen  *s  Com- 
pensation Act,  said :  *  *  The  statute  conclusively  pre- 
sumes that  for  the  loss  of,  or  the  permanent  loss  of 
the  use  of,  a  hand,  arm,  foot,  leg,  or  eye,  the  proper 
compensation  is  50  per  cent,  of  the  wages  for  a  speci- 
fied number  of  weeks,  respectively.  For  any  other 
partial  disability,  compensation  is  to  be  determined 
by  proof  of  impairment  of  earning  power.  (Our 
italics.)  If  an  employe  after  the  injury  receives  the 
same  or  higher  wages  than  before,  ordinarily  that 
would  indicate  that  his  earning  power  had  not  been 
impaired.  *  * 

The  Supreme  Court  of  Massachusetts  in  speaking 
of  the  general  purpose  of  the  Workmen  *s  Compensa- 
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tion  Act  in  Duart  v.  Simmon^  {191S)y  231  Mass.  313, 
121  N.  E.  10,  said:  **The  general  purpose  of  the  act 
was  to  substitute,  in  cases  to  which  it  is  applicable, 
for  common-law  or  statutory  rights  of  action  and 
grounds  of  liability,  a  system  of  money  payments 
based  upon  the  loss  of  wages  by  way  of  relief  for 
workers  receiving  injury  in  the  (Jourse  of  and  arising 
out  of  their  employment.  •  *  •  AH  payments 
are  by  way  of  financial  relief  for  inability  to  earn 
wages,  or  for  deprivation  of  support  flowing  from 
wages  theretofore  received.  The  word  'compensa- 
tion' in  the  connection  in  which  it  is  used  in  the  act, 
means  the  money  relief  afforded  according  to  the 
scale  established  and  for  the  persons  designated  by 
the  act,  and  not  the  compensatory  damages  recover- 
able in  an  action  at  law  for  a  wrong  done  or  contract 
broken. '  * 

The  Supreme  Court  of  Rhode  Island  in  Weber  v. 
American  Silk  Spinning  Co.  (1915),  38  R.  I.  309,  95 
Atl.  603,  Ann.  Cas.  1917E  153,  in  construing  the  Work- 
men's Compensation  Act  of  that  state  said:  It  **is 
only  intended  to  furnish  compensation  for  loss  of 
earnings  capacity.  Without  such  loss  there  is  no  provi- 
sion for  compensation  in  the  section,  although  even 
permanent  physical  injury  may  have  been  suffered, 
and  the  burden  is  upon  a  petitioner  to  show  this 
loss  and,  with  reasonable  definiteness,  its  amount. 
•  •  * ;  and,  if  it  be  suggested  that  the  offer  of  the 
respondent  to  re-employ  him  at  the  former  rate  of 
wages  did  not  necessarily  imply  permanency  of  em- 
ployment, the  fact  still  remains  that  the  petitioner 
has  presented  no  evidence  showing  loss  of  earning 
capacity  or  which  would  enable  a  court  to  make 


MAY  TERM,  1919.  349 


CentUvre  Beverage  Co.  v.  Rosg — ^71  Ind.  Appi  843. 

an  award  of  compensation  for  partial  incapac- 
ity   •     •     •/' 

That  compensation  must  be  based  upon  a  diminu- 
tion of  earning  power  was  clearly  recognized  by  this 
court  in  the  Denton  case,  supra,  wherein  it  was  held 
that  §31,  supra,  dealt  with  injuries  from  the  "stand- 
point of  the  consequent  permanent  disability  and  re- 
sulting diminution  in  earning  power  extending 
through  life.    (Our  italics.) 

The  Industrial  Board's  findings  of  fact  are  con- 
clusive on  this  court  only  when  sustained  by  the  evi- 
dence.  It  therefore  becomes  our  duty  to  deter- 

2.  mine  whether  there  is  any  evidence  to  support 
the  finding  that  the  injury  to  appellee  **  pro- 
duced such  permanent  partial  impairment''  as  en- 
titled  him  to  the  compensation  awarded. 

The  evidence  shows  without  any  conflict  that  the 
appellee  worked  for  appellant  three  or  four  years, 
during  which  time  he  washed  and  piled  up  beer  kegs. 
About  4  p.  m.  on  Thursday,  February  1,  1917,  while 
engaged  in  said  work,  he  slipped  and  strained  him- 
self. He  continued  trying  to  work  until  quitting 
time,  an  hour  later,  when  he  went  home  and  went  to 
bed.  He  did  not  work  any  more  until  the  following 
Monday,  when  he  went  back  to  work,  and  worked 
continuously  thereafter  until  about  May  1, 1918.  His 
weekly  wage  at  the  time  of  his  injury  was  $19,  His 
average  weekly  wage  for  the  previous  year  was 
$18.09.  On  Monday  after  the  accident  he  was  exam- 
ined by  Dr.  Cruse,  a  physician  furnished  by  appel- 
lant. At  the  time  of  this  examination  the  inguinal 
region  and  both  testicles  were  swollen.  He  was  at 
that  time  suffering  from  orchitis.  Dr.  Cruse  gave 
him  a  prescription  for  mediciney  which  was  filled 
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twice.  On  May  4,  1918,  appellee  went  to  see  a  phy- 
sician of  his  own  selection,  who  informed  him  that 
he  had  varicocele,  and  that  it  would  be  necessary 
to  remove  one  of  his  testicles.  On  May  6,  1918, 
the  left  testicle  was  removed.  Appellee  lost  six  weeks 
from  work  at  the  time  of  the  operation,  after  which 
he  returned  to  his  work  with  appellant,  and  continued 
to  work  for  appellant  as  long  as  it  had  any  need  for 
his  service.  Appellant  discharged  appellee  early  in 
October,  1918,  not  because  of  any  disability  on  his 
part,  but  for  the  reason  that  appellant  had  no  further 
need  for  his  services.  The  appellee 's  wages  were  in- 
creased from  time  to  time,  so  that  in  May,  1918,  his 
weekly  wage  was  $23.  From  and  after  August  3, 
1918,  he  was  paid  $24.50  per  week.  After  he  ceased 
to  work  for  appellant  he  secured  work  at  the  Oil  and 
Pump  Works.  At  the  time  he  filed  his  application 
for  compensation  with  the  Industrial  Board,  he  was 
able  to  earn  $24.50  per  week. 

There  was  no  evidence  that  the  removal  of  the  par- 
ticular organ  mentioned  had  or  would  in  the  slightest 
degree  impair  the  future  usefulness  or  oppor- 

3.  tunity  of  appellee,  or  that  it  had  or  would  pro- 
duce any  disability  for  work,  or  to  work,  or  a 
loss  of  any  physical  function.  Notwithstanding  the 
injury  and  operation,  his  earning  capacity  and  every 
physical  function  remained  unimpaired. 

There  was  no  evidence  of  a  permanent  partial  dis- 
ability. The  award  of  the  board  is  reversed,  with 
directions  to  modify  its  findings  and  award  in  accord- 
ance with  this  opinion. 
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Pbtbb  Hand  Brewing  Company  v.  Stamper. 

[No.  9,966.    FUed  November  20, 1919.] 

Appeal. — Briefs. — Oral  Argument. — Failure  hp  Appellee. — Failure 

by  appellee  to  file  any  brief  or  to  appear  at  oral  argument  may 
amount  to  a  confession  of  error  that  will  Justify  a  reversal. 

From  Lake  Superior  Court ;  Charles  E.  Greenwald, 
Judge. 

Action  by  Peter  Hand  Brewing  Company  against 
Martin  Stamper.  From  a  judgment  for  the  defend- 
ant, plaintiff  appeals.    Reversed. 

D.  J.  Moran,  for  appellant. 

Nichols,  P.  J. — ^Appellee  has  failed  to  file  any  brief, 
and  has  failed  to  appear  at  the  oral  argument.  Such 
failure  may  amount  to  a  confession  of  error  that  will 
justify  a  reversal.  The  following  cases  should  be  a 
warning  to  appellees  not  to  neglect  their  cases :  Bur- 
roughs y.  Burroughs  (1913),  180  Ind.  380,  103  N.  E. 
llHuddleston  v. Huddleston  (1916),  184 Ind.  168, 110 
N.  E.  980;  Veit  v.  Windhorst  (1916),  184  Ind.  351, 110 
N.  E.  666;  Hogston  v.  Bell  (1916),  185  Ind.  536,  112 
N.  E.  883.  This  case  involves  the  ruling  of  the  court 
in  sustaining  appellee  *s  demurrer  to  the  complaint. 
In  City  of  Shelby ville  v.  Adams  (1916),  185  Ind.  326, 
114  N.  E.  1,  a  similar  question  was  presented,  but  the 
appellee  failed  to  file  a  brief.  The  judgment  was  re- 
versed, with  instruction  to  the  court  to  set  aside  the 
ruling  on  appellee's  demurrer,  and  for  a  resubmis- 
sion of  the  same.  In  the  instant  case,  however,  we 
have  examined  the  complaint,  and  we  hold  that  it 
states  a  cause  of  action. 

The  judgment  is  reversed,  with  instructions  to  the 
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court  to  overrule  the.  demurrer  to  the  complaint,  and 
for  further  proceedings. 
Batman,  C.  J.,  and  Dausman,  J.,  concur  in  result. 


Dull  v.  Bank  of  Redkey,  Indiana. 

[No.  9,055.    Filed  November  20,  1919.J 

Money  Paid. — Debt  of  Another. — Voluntary  Pa/yment. — Agreement  to 
Repay. — Evidence  of  a  ratification  and  of  a  promise  to  repay  will 
support  an  action  for  reimbursement  for  money  voluntarily  paid 
to  discharge  the  taxes  of  another. 

From  Delaware  Superior  Court;  Robert  M.  Van 
Atta,  Judge. 

Action  by  the  Bank  of  Redkey,  Indiana,  against 
Welcome  J.  Dull.  From  a  judgment  for  the  plaintiff, 
defendant  appeals.    Affirmed. 

John  F.  La  Follette,  Joseph  G.  Leffler,  Walter  L. 
Ball  and  A.  E.  Needham,  for  appellant. 

McClellan,  Hensel  S  Guthrie  and  Frank  B.  Jaqua, 
for  appellee. 

McMahan,  J. — This  action  was  commenced  by  the 
appellee  against  appellant  to  recover  for  labor  per- 
formed in  paying  appellant  *s  taxes  and  for  taxes  al- 
leged to  have  been  paid  by  it  for  appellant  at  his  spe- 
cial request. 

The  appellant  filed  an  answer  in  two  paragraphs. 
The  first  was  a  general  denial.  The  second  alleged 
that  the  payment  by  appellee  of  appellant  ^s  taxes  was 
voluntary.  Appellee  filed  a  reply  to  the  second  para- 
graph of  answer,  alleging  that  the  appellant  ratified 
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the  acts  of  appellee  in  making  such  paymenti  and 
promised  and  agreed  to  reimburse  and  pay  appellee. 
The  cause  was  tried  by  a  jury,  and  resxdted  in  a  ver- 
dict and  judgment. being  rendered  for  appellee  in  the 
sum  of  $127.30. 

Appellant  contends  that  the  verdict  is  not  sustained 
by  sufficient  evidence,  and  that  the  court  erred  in  giv- 
ing and  in  refusing  to  give  certain  instructions. 

We  have  given  careful  consideration  to  the  evidence 
and  find  that,  although  the  jury  would  have  been  justi- 
fied in  finding  that  the  payment  of  the  taxes  was 
voluntarily  made,  there  is  sufficient  evidence  to  war- 
rant a  finding  that  the  appellant  ratified  the  act  of 
appellee  in  making  such  payment,  and  thereafter 
promised  and  agreed  to  repay  appellee.  There  being 
some  evidence  of  ratification,  it  is  sufficient  to  uphold 
the  verdict.  No  exception  is  shown  to  have  been 
taken  to  the  giving  or  to  the  refusal  to  give  any  of 
the  instructions  to  the  jury. 

No  reversible  error  having  been  shown,  the  judg- 
ment is  affirmed. 

Nichols,  J.,  not  participating. 


Sabgent  Paint  Company  v.  Petrovitzky. 

[No.  9,927.    Filed  November  20,  1919.] 

1.  Master  and  Servant. — Injuries  to  Third  Persons. — Negligence 
of  Servdnt. — Determination  of  Relation, — Where  the  owner  of  a 
motor  truck,  by  oral  arrangement,  furnishes  the  truck  and  its 
driver  to  another  by  the  week,  for  the  purpose  of  delivering  goods 
sold  by  such  otl^er,  and  the  driver  negligently  injures  a  third  per- 
son while  making  such  deliveries,  the  true  test  in  determining  who 
the  master  was,  is,  who  had  the  right  to  control  and  direct  the 
servant  in  the  performance  of  the  work.    p.  869. 

VOL.  71—28. 
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2.  Masteb  and  Sbbvant. — Injury  to  Third  Persons. — Relation  of 
Master  and  Servant. — Question  for  the  Jury. — ^Where  the  owner  of 
a  motor  truck  by  oral  arrangement  rents  the  truck  with  a  driver 
to  another  at  a  fixed  weekly  rental,  to  be  used  In  making  deliyer- 
les  of  goods  sold  by  such  other,  and  retains  and  exercises  no  con- 
trol over  the  process  of  delivery,  and  the  driver  negligently  in- 
jures a  third  person  while  making  such  deliveries,  the  question 
of  who  is  the  master  liable  for  the  injury  is  one  of  fact  for  the 
Jury.    p.  368. 

8.  Masteb  and  Sebvant. — Injury  to  Third  Person.—Action. — Rela- 
tion of  Master  and  Servant. — Evidence. — In  an  action  for  injuries 
to  a  third  person  negligently  caused  by  the  driver  of  a  motor  truck, 
who  together  with  the  truck  was  furnished  by  the  owner  of  the 
truck  to  the  defendant  at  a  fixed  sum  per  week,  to  be  used  in  de- 
livering goods  sold  by  it,  and  were  actually  so  engaged  when  the 
injuries  were  inflicted,  where  the  owner  of  the  truck  gave  no 
orders  at  any  time  relative  to  said  deliveries,  nor  as  to  the  method, 
process  or  routing  of  the  same,  and  where  the  driver  made  the  de- 
liveries from  sales  slips  and  orders  received  from  the  shipping 
clerk  of  defendant,  held  to  sustain  the  verdict  in  so  far  as  con- 
cerns its  included  finding  that  the  driver  at  the  time  of  tb»  Injury 
was  the  servant  of  defendant    p.  370. 

From  Marion  Superior  Court  (100,789);  W.  W. 
Thornton,  Judge. 

Action  by  Pearl  Petrovitzky  against  the  Sargent 
Paint  Company  and  another.  From  a  judgment  for 
the  plaintiff  against  the  named  defendant  only,  such 
defendant  appeals.    Affirmed. 

Charles  E.  Henderson,  for  appellant. 
Beckett  £  Beckett,  for  appellee. 

McMahan,  J. — This  action  was  commenced  by  ap- 
pellee against  the  appellant  and  Roy  Perkins  to  re- 
cover damages  for  personal  injuries  caused  by  appel- 
lee being  struck  and  run  over  by  a  motor  truck  driven 
by  one  Harold  Hays,  who  was  alleged  to  have  been 
the  servant  of  appellant  and  Perkins.  There  was  a 
verdict  in  favor  of  appellee  against  appellant,  and  in 
favor  of  Perkins,  upon  which  judgment  was  rendered. 
Appellant  filed  a  motion  for  a  new  trial,  for  the  rea- 
sons that  the  verdict  of  the  jury  is  not  sustained  by 
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sufficient  evidence,  is  contrary  to  law,  and  that  the 
court  erred  in  giving,  and  in  refusing  to  give,  certain 
instructions.  The  error  assigned  is  the  overruling 
of  the  motion  for  a  new  trial. 

This  cause  involves  the  question  as  to  when  a  ser- 
vant in  the  general  employment  of  one  person  be- 
comes, with  regard  to  a  particular  transaction,  the 
servant  of  another.  Perkins  owned  the  truck,  kept  it 
in  repair,  bought  the  oil  and  gasoline  therefor,  and 
employed  Harold  Hays  to  drive  it.  Hays  was  a  chauf- 
feur by  occupation,  and  had  been  driving  the  truck 
three  or  four  years  prior  to  the  time  of  the  accident. 

Appellant  owned  and  operated  a  factory  for  mak- 
ing paint,  also  had  a  store  where  it  sold  paint  at 
retail.  About  two  years  prior  to  the  time  of  the  acci- 
dent appellant  and  Perkins  entered  into  an  oral  ar- 
rangement, whereby  Perkins  was  to  furnish  appellant 
a  truck  and  driver  for  the  purpose  of  delivering  goods 
for  appellant.  Appellant  was  to,  and  did,  pay  Per- 
kins $35  a  week  for  the  use  of  the  truck  and  driver. 
The  exact  nature  of  this  arrangement  is  not  clearly 
disclosed  by  the  evidence.  Mr.  Perkins  testified  that 
he  had  two  trucks,  one  of  which  he  drove  for  the 
Stewart-Carey  Glass  Company,  and  the  one  which 
Harold  Hays  drove.  When  asked  to  state  what  ar- 
rangement he  had  with  the  appellant  in  connection 
with  the  delivery  of  its  goods  he  said :  * '  My  arrange- 
ment with  Mr.  Sargent  was  to  do  the  delivering  for 
so  much  a  week  and  furnish  him  a  truck  and  driver.  I 
hired  the  drivers,  paid  them  and  discharged  them. 
I  paid  for  the  repairs  on  the  truck,  and  for  the  gaso- 
line and  oil  used  in  running  it.  Harold  Hays  drove 
the  truck  for  the  Sargent  Paint  Company.  They  di- 
rected him  on  his  deliveries.    The  only  directions  I 
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gave  him  was  to  report  to  the  Paint  Company  and 
after  that  I  exercised  no  authority  over  him  at  all 
unless  I  wanted  him  to  do  something.  I  gave  him 
no  directions  about  his  paint  orders. '* 

Harold  Hays  testified  that  Perkins  hired  him  and 
agreed  to  pay  him  $15  a  week.  Perkins  told  him 
that  he  had  made  arrangements  with  the  appellant  to 
furnish  appellant  with  a  truck  and  driver  and  deliver 
goods  for  them,  for  which  he  (Perkins)  was  to  receive 
$35  a  week.  The  witness  was  asked  whether  or  not 
Mr.  Perkins  told  him  that  he  (Hays)  would  receive 
orders  what  to  do,  that  they  would  consist  of  sale 
slips  and  that  he  (Hays)  could  route  himself  and 
deliver  to  the  best  advantage  to  take  up  the  least  time 
according  to  the  sale  slips,  to  which  he  answered: 
''No  Sir,  he  did  not  tell  me  anything  in  regard  to 
that  because  I  was  to  learn  that  when  I  got  there.*' 
He  also  testified  that  Perkins  told  him  that  the  appel- 
lant would  shdw  him  the  process  of  the  work;  that, 
when  he  got  there  each  morning,  he  found  there 
were  sale  slips  made  out  of  goods  to  be  delivered; 
that  he  and  the  shipping  clerk  placed  the  goods  in 
the  car  to  the  best  advantage  in  making  deliveries  so 
as  not  to  cover  the  ground  twice.  In  making  the 
deliveries  no  one  gave  him  any  orders  to  go  a  certain 
way.  He  was  left  to  his  own  discretion  in  routing 
himself.  When  he  made  a  delivery  he  would  return 
to  the  appellant's  place  of  business  and  wait  until 
other  orders  came  in  or  until  something  was  wanted 
from  the  warehouse,  and  that  he  went  over  to  the 
warehouse  for  stock  nearly  every  morning.  Sale  slips 
were  made  out  for  each  delivery,  indicating  to  whom 
and  where  the  delivery  was  to  be  made.  When  mak- 
ing c.  o.  d.  deliveries  he  collected  the  money  and 
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tnmed  the  same  ovei  to  appellant.  He  would  know 
where  to  deliver  the  goods  by  the  bill  of  sale,  and 
would  wait  until  the  shipping  clerk  gave  orders  what 
to  do.  He  obeyed  these  orders,  and  obeyed  the  orders 
of  any  one  around  the  store,  but  did  not  obey  orders 
of  anybody  except  some  one  connected  with  the  store. 
Sometimes  he  would  haul  things  for  the  men  there. 
He  hauled  a  cabinet  for  one  of  the  salesmen  for  his 
garage,  and  he  hauled  things  for  Mr.  Sargent. 

When  asked  what  directions  he  received  from  Per- 
kins when  he  first  went  to  work  with  the  paint  com- 
pany, and  in  testifying  what  Perkins  said  to  him,  he 
said:  ^*He  told  me  that  they  would  show  me  the 
process  of  the  work  when  I  got  to  the  Sargent  Paint 
Company/'  He  kept  the  truck  at  his  home  except  in 
bad  weather  when  he  kept  it  at  the  garage;  that  he 
was  required  to  be  at  appellant's  store  each  working 
day  of  the  week  at  seven  o'clock  in  the  morning  and 
was  required  to  deliver  and  haul  anything  he  was 
asked  to  haul  for  the  appellant.  Sometimes  at  the 
request  of  Mr.  Perkins  he  would  drive  the  truck  on 
Sundays  and  take  people  to  picnics  and  different 
places,  this  being  at  times  outside  of  which  he'  was 
required  to  be  at  appellant's  place  of  business.  The 
name  of  appellant  was  painted  on  the  truck. 

The  bookkeeper  of  appellant  testified:  ^*We  had 
a  contract  with  Perkins.  He  was  to  look  after  the 
delivering  and  see  that  our  goods  were  delivered 
about  the  city  for  which  we  paid  him  $35  a  week. 
Eoy  Perkins '  name  was  on  the  payroll.  Harold  Hays ' 
was  not." 

Lambert  Mack,  appellant's  order  clerk,  testified 
that :  *  *  Perkins  was  hired  to  do  our  hauling.  I  would 
get  my  orders  in  rotation  and  hand  them  to  Hays,  and 
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he  would  load  and  deliver  them.  I  never  told  the  di- 
rection in  which  he  was  to  go  or  where  he  should  go 
or  how  he  should  go.  I  handed  him  the  orders  and 
he  delivered  them.  The  orders  were  written,  never 
gave  any  directions  by  word  of  mouth.  The  orders 
that  were  sent  out  by  Hays  were  for  goods  we  had 
sold  and  contracted  to  deliver.  When  the  orders  were 
gotten  up  I  gave  him  a  written  slip.  He  would  collect 
c.  o.  d.  orders  and  bring  in  the  money.  When  we  had 
so  many  orders  that  I  could  not  take  care  of  them  all 
with  the  truck,  I  would  hire  another  wagon.  ^' 

This  is  in  substance  all  of  the  evidence  throwing 
any  light  upon  the  nature  of  the  agreement  between 
the  appellant  and  Perkins,  and  the  method  used  in 
carrying  it  out  and  in  carrying  on  the  business  of 
appellant  in  so  far  as  the  use  of  the  truck  and  driver 
and  the  delivering  of  goods  sold  by  appellant.  Ap- 
pellee was  injured  by  reason  of  the  negligence  of 
Hays  in  driving  the  truck  in  question  while  delivering 
paint  sold  by  appellant.  The  said  arrangement  be- 
tween appellant  and  Perkins  had  been  in  existence 
about  three  years  at  the  time  of  the  accident,  during 
all  of  which  time  Hays  drove  the  truck,  except  for 
short  periods  when,  for  some  reason  not  disclosed  by 
the  evidence,  Perkins  would  send  another  driver  to 
take  his  place. 

Appellant  in  its  brief  says  that  all  of  the  errors 
relied  upon  for  a  reversal  can  be  determined  by  as- 
certaining whether  Hays  was  the  servant  of  appellant 
or  of  Perkins. 

Appellant  says  that  the  question  of  what  consti- 
tutes an  independent  contractor  is  ordinarily  one  of 
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mixed  law  and  fact,  but  that  where  the  evidence  is 
oral  and  is  sufficient  to  establish  the  existence  of  some 
relation,  and  where  it  is  uncontradicted  and  sus- 
ceptible of  but  a  single  inference,  the  question  of 
what  relation  is  thereby  shown  to  exist  is  one  of  law 
and  that,  under  the  evidence  in  this  case  Hays,  as  a 
matter  of  law,  was  the  servant  of  Perkins  and  not  of 
appellant.  Appellee  insists  that  the  question  as  to 
whose  servant  Hays  was,  at  the  particular  time  he 
inflicted  the  injuries  upon  appellee,  was,  under  the 
evidence,  a  question  of  fact  for  the  jury,  and  not  a 
question  of  law. 

The  rule  that  one  who  employs  a  servant  to  do  his 

work  is  answerable  to  strangers  for  the  negligent  acts 

or  omissions  of  the  servant  committed  in  the 

1.  course  of  the  service  is  elementary.  But,  how- 
ever, clear  as  the  rule  may  be,  its  application  to 
the  varied  affairs  of  life  is  not  always  easy,  as  the 
facts  which  place  a  given  case  within  or  without  the 
rule  cannot  always  be  ascertained  to  a  certainty. 
When  the  attempt  is  made  to  impose  upon  the  master 
the  liability  for  the  consequences  of  the  servant's  neg- 
lect, it  sometimes  becomes  necessary  to  ascertain  who 
was  the  master  at  the  very  time  of  the  negligent  act  or 
omission.  One  may  be  in  the  general  service  of  an- 
other and,  nevertheless,  with  respect  to  particular 
work,  may  be  transferred,  with  his  own  consent  or 
acquiescence,  to  the  service  of  a  third  person,  so  that 
he  becomes  the  servant  of  that  person,  with  all  the 
legal  consequences  of  the  new  relation.  The  true  test 
in  determining  who  the  master  is,  in  a  case  of  this 
character,  is  not  who  actually  did  control  the  actions 
and  movements  of  the  servant  in  doing  the  work,  but 
who  had  the  right  to  control. 
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If  appellant  was  not  the  owner  of  a  truck  and  did 
not  have  any  person  in  its  employ  who  could  do  its 
hauling  and  delivering,  it  had  the  right  to  enter  into 
an  agreement  with  Perkins  to  furnish  a  truck  and 
man  to  do  this  work.  If  in  this  case  Perkins  fur- 
nished the  truck  and  driver  to  do  appellant's  work 
and  placed  the  driver,  Hays,  under  the  control  of 
appellant  in  the  performance  of  that  work.  Hays  be- 
came pro  hoc  vice  the  servant  of  appellant.  But,  on 
the  other  hand,  if  the  agreement  was  that  Perkins 
should  himself  do  the  work  for  a  consideration,  with 
servants  of  his  own  selection,  retaining* the  direction 
and  control  of  such  servants,  he  would  be  the  master 
and  liable  for  the  negligent  acts  of  such  servant  in 
doing  the  work,  though  the  work  was  being  done  for 
the  ultimate  benefit  of  appellant.  In  determining  who 
is  the  master,  we  must  inquire  whose  is  the  work 
being  performed.  As  before  stated,  this  is  answered 
by  ascertaining  who  has  the  power  to  control  and 
direct  the  servant  in  the  performance  of  the  work. 
The  rule  just  stated  is  sustained  by  the  great  weight 
of  authority,  although  the  language  used  in  stating 
the  rule  may  not  always  be  the  same. 

In  the  case  of  Higgins  v.  Western  Union  Tel.  Co. 
(1898),  156  N.  Y.  75,  50  N.  B.  500,  66  Am.  St.  537, 
where  a  similar  question  was  under  consideration, 
the  court  stated  the  rule  as  follows :  '  *  The  question 
is  whether,  at  the  time  of  the  accident,  he  was  engaged 
in  doing  the  defendant's  work  or  the  work  of  the  con- 
tractor. •  *  •  The  master  is  the  person  in  whose 
business  he  is  engaged  at  the  time,  and  who  has  the 
right  to  control  and  direct  his  conduct.*'  This  test 
and  rule  has  been  applied  and  followed  in  many  cases. 
Among  them  are  Parkhurst  v.  Swift  (1903),  31  Ind. 
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■  ■  I.  ■  ...  ,     - 

App.  521,  68  N.  E.  620;  Indiana  Iron  Co.  v.  Cray 
(1898),  19  Ind.  App.  565,  48  N.  E.  803;  Standard  OU 
Co.  V.  Anderson  (1909),  212  U.  S.  215,  29  Sup.  Ct.  252, 
53  L.  Ed.  480;  KUroy  v.  Delaware,  etc.,  Canal  Co. 
(1890),  121  N.  Y.  22,  24  N.  E.  192;  Wyllie  v.  Palmer 
(1893),  137  N.  Y.  248,  33  N.  E.  381,  19  L.  E.  A.  285; 
Anderson  v.  Boyer  (1898),  156  N.  Y.  93,  50  N.  E.  976 ; 
Murray  v.  Dtuight  (1900),  161  N.  Y.  301,  55  N.  E.  901, 
48  L.  E.  A.  673;  Delaware,  etc.,  R.  Co.  y.  Hardy 
(1896),  59  N.  J.  Law  35,  35  Atl.  986;  Consolidated 
Fireworks  Co.  v.  KoeU  (1901),  190  111.  145,  60  N.  E. 
87;  Grace  S  Hyde  Co.  y.  Probst  (1904),  208  m.  147, 
70  N.  E.  12;  Kimball  y.  Cushman  (1869),  103  Mass. 
194,  4  Am.  Eep.  528;  Johnson  v.  Boston  (1875),  118 
Mass.  114;  Delory  v.  Blodgett  (1904),  185  Mass.  X26, 
69  N.  E.  1078,  64  L,  E.  A.  114,  102  Am.  St.  328 ;  The 
Elton  (1906),  142  Fed.  367,  73  C.  C.  A.  467. 

**The  general  rule  is  that  a  party  injured  by  the 
negligence  of  another  must  seek  his  remedy  against 
the  person  who  caused  the  injury,  and  that  such  per- 
son alone  is  liable.  The  case  of  master  and  servant 
is  an  exception  to  the  rule,  and  the  negligence  of  the 
servant,  while  acting  within  the  scope  of  his  employ- 
ment, is  imputable  to  the  master.  •  •  *  The  fact 
that  the  party  to  whose  wrongful  or  negligent  act  an 
injury  may  be  traced  was,  at  the  time,  in  the  general 
employment  and  pay  of  another  person,  does  not  nec- 
essarily make  the  latter  the  master  and  responsible 
for  his  acts.  The  master  is  the  person  in  whose  busi- 
ness he  is  engaged  at  the  time,  and  who  has  the  right 
to  control  and  direct  his  conduct.  Servants  who  are 
employed  and  paid  by  one  person  may,  nevertheless, 
be  ad  hoc  the  servants  of  another  in  a  particular 
transaction,  and  that,  too,  when  their  general  em- 
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ployer  is  interested  in  the  work.  •  *  •  The  true 
test  in  such  cases  is  to  ascertain  who  directs  the  move- 
ments of  the  person  committing  the  injury."  Hig- 
gins  V.  Western  Union  Tel.  Co.,  supra. 

In  Foster  v.  Wadsworth-Howland  Co.  (1897),  168 
lU.  514,  48  N.  E.  163;  id.,  50  111.  App.  513;  id.,  60  111. 
App.  600,  cited  by  appellant,  the  question  under  con- 
sideration was  whether  an  instruction  directing  a  ver- 
dict for  the  defendant  was  erroneously  given*  The 
court  said:  *'The  driver  of  the  wagon  which  caused 
the  injury  was  not  an  employee  of  appellee  nor  sub- 
ject to  its  orders,  but  was  under  the  control  and  in  the 
employ  of  Smiddie.  Smiddie  contracted  to  do  the 
hauling,  which  contract  necessarily  carried  with  it  the 
duty  to  employ  such  assistants  as  might  be  required. 
His  relationship  with  appellee  was  therefore  in  the 
nature  of  a  contractor,  rather  than  servant.  •  *  • 
Appellee  exercised  no  control  over  the  driver  of  this 
wagon;  it  did  not  employ  him;  it  did  not  pay  him; 
it  had  no  right  to  discharge  him,  nor  had  it  the  right 
to  direct  how  or  in  what  manner  his  work  should  be 
done,  further  than  it  should  conform  with  its  agree- 
ment made  with  Smiddie.  Under  the  circumstances 
the  driver  of  the  wagon  was  not  the  servant  of  ap- 
pellee, and,  consequently,  there  could  be  no  liability 
against  it.**  (Our  italics.)  The  court  based  its  de- 
cision on  the  case  of  Wood  v.  Cobb  (1866),  13  Allen 
(Mass.)  58,  where  the  plaintiff  was  struck  by  a  wagon 
driven  by  one  Wheeler,  whose  wagon  had  just  left 
the  place  of  business  of  the  defendants  loaded  with 
their  goods.  The  court  further  said:  **It  developed 
that  the  defendants  contracted  with  one  Foster  to 
deliver  all  their  goods,  and  Foster,  being  sick,  had 
asked  permission  to  have  Wheeler  drive  his  wagon. 
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(Our  italics.)  *  *  *  *The  testimony  of  the  wit- 
ness introduced  by  the  defendants  would  warrant  no 
other  inference  than  that  the  person  who  was  in 
charge  of  the  horses  and  wagon  at  the  time  the  injury 
was  done  to  the  plaintiff  was  not  in  the  employment 
or  service  of  the  defendants,  but  was  acting  as  a  serv- 
ant of  the  third  person,  who  exercised  an  independent 
employment  in  no  way  subject  to  the  command  or  con- 
trol of  the  defendants  as  to  the  method  in  which  it 
should  be  carried  out. '  ^  ^ 

In  Burns  v.  Michigan  Paint  Co.  (1908),  152  Mich. 
613, 116  N.  W.  182,  16  L.  E.  A.  (N.  S.)  816,  the  only 
evidence  to  show  that  the  driver  was  a  servant  of 
appellee  was  the  fact  that  appellee's  sign  was  at- 
tached to  the  wagon.  The  court  held  that  the  undis- 
puted evidence  showed  that  the  driver  of  the  wagon 
was  an  independent  contractor,  and  that  under  such 
circumstances  there  could  be  no  recovery  as  to  the 
paint  company. 

In  Tuttle  V.  Embury,  etc.,  Lumber  Co.  (1916),  192 
Mich.  385,  158  N.  W.  875,  Ann.  Cas.  1918C  664,  the 
appellant  furnished  his  own  team  and  was  hauling 
lumber  at  a  fixed  price  per  thousand.  In  discussing 
the  question,  the  court  said:  **In  some  cases  much 
stress  is  laid  upon  the  fact  that  the  work  to  be  per- 
formed is  of  an  indefinite  amount  subject  to  discharge 
and  control  in  that  regard.  Others,  whether  the  em- 
ployment is  of  a  general,  independent  character,  like 
that  of  draymen  and  common  carriers,  becomes  the 
controlling  question.  We  are  of  the  opinion  that  the 
test  of  the  relationship  is  the  right  to  control.  It  is 
not  the  fact  of  actual  interference  with  the  control, 
but  the  right  to  interfere,  that  makes  the  difference 
between  the  independent  contractor  and  a  servant  or 
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agent.  *  *  *  In  our  opinion  there  was  such  con- 
trol over  the  work  of  Tuttle,  by  the  company,  as 
makes  it  inconsistent  to  say  that  Tuttle  was  an  inde- 
pendent contractor.  His  work  was  limited  by  the 
right  of  the  company  to  terminate  it  at  any  time,  and 
it  was  for  no  definite  period  or  amount.  •  *  • 
The  most  that  can  be  said  for  the  respondents  is  that, 
upon  the  evidence  in  the  record,  it  might  he  for  a  jury 
to  sayy  under  proper  instructions,  whether  the  com- 
pany participated  and  directed  in  the  work  of  Tuttle 
to  such  a  degree  that  the  relation  of  master  and  serv- 
ant existed,  or  whether  he  was  an  independent  con- 
tractor. •  •  •  Whether  or  not  the  relation  of 
master  and  servant  exists  in  a  given  case,  under  oral 
contract,  is  often  a  question  of  fact,  or  of  mixed  law 
and  fa^t,  and  is  to  be  proved  like  any  other  question.' [ 
(Our  italics.) 

In  W.  S.  Quinhy  Co.  v.  Estey  (1915),  221  Mass.  56, 
108  N.  E.  908,  the  court  said:  ^*It  was  for  the  jury 
to  say  what  the  contract  of  the  parties  was  and  what 
conclusions  should  be  drawn  from  the  evidence  con- 
cerning the  relation  of  Day  to  the  plaintiff  and  to  the 
defendant.  •  •  •  The  jury  were  authorized  to 
find  that  Day  was  the  servant  of  the  defendant  and 
not  the  servant  of  the  plaintiff.'^  In  this  case,  the 
appellant  hired  to  appellee  a  horse  and  wagon  and 
driver  for  the  sum  of  $29  per  week  to  deliver  mer- 
chandise for  the  plaintiff.  The  driver.  Day,  through 
his  negligence,  lost  certain  property  belonging  to  the 
plaintiff.  The  action  was  brought  by  plaintiff  against 
appellee  to  recover  the  value  of  such  property. 

In  Chicago,  etc..  Brick  Co.  v.  Campbell  (1904),  116 
HI.  App.  322,  appellee  was  injured  by  a  collision  be- 
tween a  street  car  and  a  wagon  loaded  with  brick 
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belonging  to  Kimball  and  Dymond.  The  action  was 
brought  against  the  appellant  and  Kimball  and  Dy- 
mond. At  the  close  of  the  evidence  the  cause  was 
dismissed  as  to  Kimball  and  Dymond.  There  was  a 
verdict  and  judgment  against  appellant.  Along  with 
the  general  verdict,  the  jury  answered  certain  inter- 
rogatories, the  fourth  reading  as  follows:  ^*  *Was 
Mohr,  the  driver  of  the  wagon  in  question,  the  servant 
and  agent  of  the  above-named  defendant  (Chicago 
Hydraulic  Press  Brick  Co.)!*  *'  Answer,  **  *Yes.*  *' 
Kimball  and  Dymond  were  partners  engaged  in  the 
business  of  teaming  for  others.  At  the  time  of  the 
accident,  and  for  several  years  prior  thereto,  they 
had  an  oral  contract  with  the  brick  company  to  do 
its  teaming  at  its  west  yards,  where  the  wagon  caus- 
ing the  injury  to  appellee  was  loaded.  Under  this 
contract  appellant  paid  Kimball  and  Djmond  a  cer- 
tain price  per  load  of  brick.  The  wagons  and  horses 
were  kept  at  appellant's  yards,  but  they  were  main- 
tained by  Kimball  and  Dymond,  and  in  charge  of 
their  employes.  The  driver  of  the  team,  Mohr,  was 
employed  and  paid  by  Kimball  and  Dymond.  The 
trial  court  refused  to  instruct  the  jury  to  return  a 
verdict  for  the  defendant.  Held  not  error.  Appel- 
lant contended  that  the  court  erred  in  submitting  cer- 
tain interrogatories,  includirig  the  fourth,  to  the  jury. 
The  court,  in  discussing  these  interrogatories,  said: 
''The  third  interrogatory  relates  to  an  ultimate  fact 
in  the  case,  as  does  also  the  fourth,  when  the  whole 
evidence  is  considered.  It  was  not,  in  our  opinion, 
error  to  submit  these  questions  to  the  jury,  since 
there  was  evidence  to  justify  them  and  they  relate 
to  ultimate  facts.'' 
Driscoll  V.  Towle  (1902),  181  Mass.  416,  63  N.  E. 
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922,  was  an  action  by  DriscoU  against  Towle  for  per- 
sonal injuries  caused  by  being  struck  by  a  horse  and 
wagon  driven  by  one  Keenan.  The  court  directed  a 
verdict  for  the  defendant.  The  only  question  was 
whether  there  was  any  evidence  that  Keenan  was  the 
servant  of  Towle.  Towle  was  engaged  in  general 
teaming.  He  owned  the  horse  and  wagon,  and  em- 
ployed Keenan  and  paid  him  his  wages.  For  some 
time  Keenan  had  been  carrying  property  for  the 
Boston  Electric  Light  Company  under  some  arrange- 
ment between  the  latter  and  Towle.  Early  in  the 
morning  of  each  day  Keenan  took  the  horse  and 
wagon  from  Towle 's  stable  and  reported  to  the  light 
company.  An  employe  of  that  company  gave  him  his 
orders  as  to  what  to  do,  and  where  to  go,  and  he  spent 
the  day  in  carrying  out  those  orders.  The  court,  in 
discussing  the  evidence  and  the  action  of  the  court, 
said:  **We  are  of  the  opinion  that  these  facts  are  at 
least  evidence  that  Keenan  was  the  defendant's  serv- 
ant. *  *  *  At  the  most  it  was  for  the  considera- 
tion of  the  jury  and  did  not  justify  directing  a  verdict 
for  the  defendant  as  matter  of  law. ' ' 

In  Foster  v.  City  of  Chicago  (1902),  197  HI  264,  64 
N.  E.  322,  the  city  entered  into  a  written  contract 
with  John  Sheehy,  providing  that  Sheehy  should  fur- 
nish all  the  labor  and  materials  and  do  all  the  work 
necessary  to  fully  complete  a  certain  sewer.  John 
Shea  was.a  laborer  employed  by  Sheehy  on  said  work, 
and  in  the  course  of  his  epiployment  was  killed.  The 
action  was  commenced  against  the  city  on  the  theory 
that  Shea  was  a  servant  of  the  city.  The  contract 
being  in  writing,  the  court  correctly  held  that  it  was 
a  question  of  law  for  the  court  to  say  whether  the 
injured  party  was  a  servant  of  the  city  or  of  Sheehy. 
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The  true  test  in  such  cases  is  to  ascertain  who  di- 
rected the  movement  of  the  person  committing  the  in- 
jury. When  one  person  lends  a  servant  to  another 
for  a  particular  employment,  the  servant  for  any- 
thing done  in  that  particular  employment  must  be 
dealt  with  as  the  servant  of  the  man  to  whom  he  is 
lent,  although  he  remains  the  general  servant  of  the 
person  who  lent  him.    Parkhurst  v.  Swift,  supra. 

Of  the  cases  just  reviewed,  all  of  whidi  were  cited 
by  appellant,  Tuttle  v.  Embury,  etc..  Lumber  Co.; 
W.  8.  Quinby  Co.  v.  Estey,  Chicago,  etc..  Brick  Co.  v. 
Campbell,  and  Driscoll  v.  Towle  held  that  the  question 
whether  the  driver  was  the  servant  of  the  defendant 
was  a  question  of  fact  to  be  submitted  to  the  jury.  In 
Foster  v.  City  of  Chicago,  supra,  the  contract  was  in 
writing,  the  construction  of  which  was  necessarily  a 
question  of  law  for  the  court. 

In  Falender  v.  Blackwell  (1906),  39  Ind.  App.  121, 
79  N.  E.  393,  the  court  held  that  it  was  proper  to  sub- 
mit the  question  to  the  jury,  and  that  the  verdict  was 
supported  by  the  evidence.  In  Indiana  Iron  Co.  v. 
Cray,  supra,  the  jury  returned  a  special  verdict,  and 
appellant  was  contending  that  on  the  facts  as  found 
it  should  have  judgment.  In  Zimmerman  v.  Baur 
(1894),  11  Ind.  App.  607,  39  N.  E.  299,  the  question 
arose  upon  demurrer  to  the  complaint  and  answer.  In 
Marion  Shoe  Co.  v.  Eppley  (1914),  181  Ind.  219,  104 
N.  E.  65,  Ann.  Gas.  1916D  220,  there  was  no  conflict 
in  the  evidence,  and  but  one  conclusion  could  be  drawn 
from  it.  In  Teagarden  v.  McLaughlin  (1882),  86  Ind. 
476,  44  Am.  Rep.  332,  a  father  had  let  a  contract  to  a 
minor  son  to  clear  a  certain  tract  of  land.  The  son 
negligently  started  a  fire  and  destroyed  property  of 
another.    The  father  when  sued  asked  the  court  to 
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instmct  the  jury  that  he  was  not  liable  for  the  neg- 
ligence of  the  son,  inasmuch  as  the  son  was  an  inde- 
pendent contractor.  The  court  held  that  the  instruc- 
tion was  properly  refused,  on  the  theory  that  as  a 
matter  of  law  the  minor  son  was  under  the  control 
of  his  father. 

Without  extending  this  opinion  in  a  further  review 

of  the  authorities,  it  is  sufficient  to  say  that  the  courts 

of  the  country  are  practically  unanimous  in 

2.  holding  that  under  the  circumstances  as  dis- 
closed by  the  evidence  in  this  case,  the  ques- 
tion is  one  of  fact  for  the  jury.  Crockett  v.  Calvert 
(1856),  8  Ind.  127;  Falender  V.  Blackwell,  supra; 
Kawneer  Mfg.  Co.  v.  Kalter  (1918),  187  Ind.  99, 
118  N.  E.  561;  Standard  OH  Co.  v.  Allen  (1918), 
(Ind.  App.),  121  N.  E.  329;  Dalrymple  v.  Covey 
Motor  Car  Co.  (1913),  66  Ore.  533,  135  Pac.  91, 
48  L.  B.  A.  (N.  S.)  424;  Lorenzo  v.  Manhatten 
Steam  Bakery  (1917),  178  App.  Div.  706,  165  N.  Y. 
Supp.  847;  Ban  field  v.  Whipple  (1865),  10  Allen 
(Mass.)  27,  87  Am.  Dec.  618;  Consolidated  Fireworks 
Co.  V.  Koehl,  supra;  Columbia  School  Supply  Co.  v. 
Lewis  (1916),  63  Ind.  App.  386, 115  N.  E.  103;  Deca- 
tur R.  Co.  V.  Industrial  Board  (1917),  276  111.  472, 114 
N.  E.  915;  Minor  v.  Stevens-ilQll),  65  Wash.  423, 118 
Pac.  313,  42  L.  R.  A.  (N.  S.)  1178,  cited  by  appellant. 
Howard  v.  Ludwig  (1902),  171  N.  Y.  507, 64  N.  E.  172; 
Cain  V.  Hugh  Nawn,  etc.,  Co.  (1909),  202  Mass.  237, 
88  N.  E.  842;  Tuttle  v.  Embury,  etc.,  Lumber  Co., 
supra;  Glover  v.  Richardson,  etc.,  Co.  (1911),  64 
Wash.  403, 116  Pac.  861 ;  McNamara  v.  Leipzig  (1917), 
167  N.  Y.  Supp.  981;  W.  S.  Quinby  Co.  v.  Estey, 
supra;  Chicago,  etc..  Brick  Co.  v.  Campbell,  supra; 
DriscoU  V.  Towle,  supra. 
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What  contract,  as  an  independent  contractor,  did 
Perkins  have  with  appellant!  When  would  his  con- 
tract with  appellant  be  completed!  Contracts  are 
entered  into  for  the  purpose  of  acquiring  rights  on 
the  one  hand  and  imposing  obligations  on  the  other. 
Could  Perkins  have  quit  work  at  any  time  without 
incurring  any  liability  to  appellant!  Could  appel- 
lant at  any  time  have  discharged  Perkins  or  dismissed 
Hays,  the  driver  of  the  truck,  without  any  legal  liabil- 
ity' to  Perkins  to  respond  in  damages  for  breach  of 
contract!  To  each  of  these  questions  upon  the  record 
there  could  be  no  liability.  Hays  or  Perkins  could 
have  ceased  to  labor  for  appellant  at  any  time,  and 
the  appeUant  had  a  right  to  dispense  with  their 
labor  any  time  it  saw  fit.  Munde  Foundry,  etc.,  Co. 
v.  Thompson  (1919),  (Ihd.  App.)  123  N.  E.  196. 

There  is  no  claim  that  Perkins  had  a  contract  to 
deliver  all  the  goods  sold  by  appellant.  When  there 
were  more  orders  than  Hays  could  deliver  with  the 
truck,  appellant  would  hire  some  one  with  a  horse 
and  wagon  to  help  out,  as  testified  to  by  the  order 
clerk. 

The  work  which  Hays  was  called  upon  to  do  was 
not  complicated,  and  according  to  the  testimony  of 
Perkins  was  not  specifically  described  in  the  arrange- 
ment made  with  appellant.  It  did  not  require  elab- 
orate' terms  in  order  to  exercise  control  over  the 
driver  of  .the  truck-  while  the  work  was  in  progress. 
No  definite  arrangements  were  made  regarding  the 
m'anner  in  which  the  goods  were  to  be  delivered.  Per- 
Kns  did  not  visit  the  scene  of  the  work  to  ascertain 
what  was  to  be  done  or  how  it  could  be  performed. 
He  did  not  ask  any  questions  about  the  work  or  give 
any  directions  as  to  how  it  should  be  done.    He  was 
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not  present  at  any  time  during  its  progress,  and 
assumed  no  personal  control  over  the  same.  The 
decision  as  to  how  and  when  goods  should  be  deliv- 
ered was  made  by  appellant,  and  whatever  directions 
in  that  regard  were  necessary  were  given  by  it. 

We  hold  that,  under  the  evidence,  the  question 

whether  the  driver  of  the  truck  was,  at  the  time  of  the 

injury  to  appellee,  the  servant  of  appellant 

3.  was  properly  submitted  to  the  jury,  and  that 
the  verdict  is  sustained  by  the  evidence.  There 
was  therefore  no  error  in  overruling  the  motion  ^or 
a  new  triaL    Judgment  affirmed. 


Jennings  et  al.  v,  Hembree,  Administrator. 

[No.  10,049.    Filed  November  20,  1919.] 

1.  Submission  of  Controversy. — Preswmptions  on  Appeal. — ^In  a 
proceeding  under  §f579,  580  Bums  1914,  §§553,  554  R.  S.  1881,  by 
agreed  statement  of  fact,  no  presumption  can  l>e  indulged  in  favor 
of  the  Judgment  of  the  trial  court,    p.  372. 

2.  Submission  op  CJontbovkrsy. — Language  Used. — Construction, — 
The  language  used  by  the  parties  in  an  agreed  statement  of  fact 
will  be  given  its  common,  ordinary  meaning,    p.  374. 

3.  Landlord  and  Tenant. — Lease. — Rent. — An  agreement  whereby 
a  life  tenant  was  to  receive  as  rent  a  fixed  share  of  the  crop 
raised,  such  rental  to  be  harvested  and  delivered  to  her  by  the 
tenants  at  gathering  time,  was  a  lease  and  the  relation  between 
the  parties  was  that  of  landlord  and  tenant,    p.  374. 

4.  Life  Estates. — Death  of  Life  Tenant. — Rents  fJot  Due. — Re- 
tnainder. — ^Rent  stipulated  in  favor  of  a  life  tenant,  in  the  form 
of  a  fixed  share  of  crop  growing  at  her  death,  and  not  to*  be 
delivered  until  some  months  thereafter,  Is  annexed  to  the  real 
estate  and  goes  to  the  remainderman,    p.  374. 

From  Martin  Circuit  Court;  James  W.  Ogdon, 
Judge. 
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Action  by  John  F.  Hembree,  administrator  of  the 
estate  of  Mary  Workman,  against  George  P.  Jen- 
nings, Eva  Jennings  and  Cora  Workman.  From  a 
judgment  for  the  plaintiff,  defendants  appeal.  Re- 
versed. 

Frank  E.  Ghlkison,  for  appellant. 
F.  Givin,  for  appellee. 

Nichols,  P.  J. — This  action  was  commenced  by  the 
appellee  against  the  appellants  in  the  Martin  Circuit 
Court  by  complaint,  which  was  afterwards  withdrawn 
and  the  case  submitted  to  the  court  upon  an  agreed 
statement  of  facts,  which,  so  far  as  material  to  this 
decision  and  omitting  verification,  is  as  follows: 
Plaintiff's  decedent  was  the  owner  of  a  life  estate,  for 
the  period  of  her  own  life,  in  certain  real  estate 
located  in  Martin  county,  Indiana.  Her  title  and 
ownership  of  said  real  estate  ceased  at  her  death.  On 
or  about  April  1,  1915,  plaintiff's  decedent  rented 
portions  of  said  real  estate  to  Tillman  Hembree,  Law- 
rence Hembree  and  Eobert  Sutton,  to  be  tilled  to  com, 
said  decedent  to  receive  as  rental  for  said  lands  so 
rented  to  said  tenants  the  following  portion  of  crops, 
to  wit:  one-third  of  the  corn  raised  on  certain  por- 
tions thereof  and  one-half  of  the  corn  raised  on  the 
remainder  thereof  so  tilled,  which  said  rental  was  to 
be  harvested  and  delivered  to  said  decedent  in  a  crib 
on  said  premises  at  gathering  time,  about  December 
15, 1915.  Said  tenants  were  to  pay  nothing  as  rental 
for  said  real  estate,  except  the  share  of  the  crop  as 
above  mentioned.  Plaintiff's  decedent  died  on  Au- 
gust 9,  1915.  Eva  Jennings,  wife  of  defendant 
George  P.  Jennings,  and  Cora  M.  Workman  were,  and 
still  are,  the  owners  of  the  fee  in  and  to  all  the  real 
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estate  of  which  plaintiflf's  decedent  was  the  owner  of 
a  life  estate,  including  all  the  lands  which  said  tenants 
tilled  to  com  as  aforesaid.  The  aforenamed  tenants 
gathered  the  rental  on  said  premises  tilled  to  corn  as 
aforesaid,  and  placed  the  same  in  a  crib  on  said  prem- 
ises, and  the  said  rent  corn  includes  and  is  all  the 
corn  for  the  possession  of  which  plaintiff  has  brought 
suit  in  this  action.  The  remaindermen  and  fee  own- 
ers of  said  real  estate,  Eva  Jennings,  and  Cora  M. 
Workman,  have  possession  of  said  rent  corn,  claim- 
ing ownership  thereof,  and  refuse  to  permit  plaintiff 
to  take  possession  thereof.  The  defendant,  George 
P.  Jennings  has  not  and  does  not  now  claim  said  corn, 
or  any  part  thereof.  The  plaintiff,  John  F.  Hembree, 
is  now  the  duly  qualified  and  acting  administrator  of 
the  estate  of  said  deceased,  Mary  Workman. 

Upon  these  facts  the  court  stated  conclusions  of 
law  in  favor  of  appellee. 

After  exceptions  by  appellants,  the  court  entered 
judgiiient  upon  the  facts  and  conclusions  aforesaid  in 
favor  of  the  appellee,  from  which  judgment  the  ap- 
.  pellants  now  prosecute  their  appeal.  The  only  ques- 
tion for  our  consideration  is  the  action  of  the  court 
in  rendering  judgment  for  appellees. 

The  proceeding  is  under  §§579,  580  Burns  1914, 

§§553,  554  R.  S.  1881,  by  the  provisions  of  which  the 

foregoing  statement  of  the  case  with  the  sub- 

1.  mission  to  and  judgment  of  the  court  takes  the 
place  of  the  pleadings  and  constitutes  the  rec- 
ord, and  judgment  must  be  rendered  thereon  in  favor 
of  the  party  entitled  thereto,  taking  the  facts  as  stated 
to  be  true.  No  presumption  can  be  indulged  in  favor 
of  the  judgment  of  the  trial  court,  for  the  reason  that 
this  court  has  the  same  means  as  the. trial  court  of 
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reaching  a  correct  conclusion  of  law  upon  the  agreed 
facts  of  the  case,  which  will  be  considered  by  it  the 
same  as  if  it  were  trying  the  case  originally.  Day  v. 
Day  (1885),  100  Ind.  460;  Henes  v.  Henes  (1892),  5 
Ind.  App.  100,  31  N.  E.  832 ;  Templeton  v.  Board,  etc. 
(1909),  44  Ind.  App.  381,  89  N.  E.  410. 

Nor  is  this  a  case  in  which  the  court  is  called  upon 
to  construe  the  contract  between  appellee's  decedent 
and  her  undertenants,  but  it  is  a  case  in  which  the 
facts  have  been  agreed  upon  by  the  parties,  and  it  is. 
only  left  for  the  court  to  decide  what  the  law  is  as 
applied  to  such  facts  so  agreed  upon.  It  is  contended 
by  the  appellee  that  the  undertenants  of  the  appel- 
lee 's  decedent  occupied  to  her  the  relation  of  a  crop- 
per, that  such  decedent  was  the  owner  of  an  undivided 
interest  as  a  tenant  in  common  of  such  crops  with  her 
undertenant,  and  that  therefore  such  undivided  inter- 
est passed  to  her  administrator  as  personal  property, 
and  not  to  the  heirs  as  rents  not  accrued  at  the  time 
of  the  death  of  the  life  tenant.  This  contention,  how- 
ever, does  not  seem  to  be  in  harmony  with  the  facts 
as  agreed  upon.  It  will  be  observed  that  it  was  agreed 
as  a  fact  that  the  decedent  rented  the  real  estate  to  a 
certain  number  of  tenants;  by  the  terms  of  the  con- 
tract the  decedent  was  to  receive  as  rental  certain 
portions  of  the  crops ;  rental  was  to  be  harvested  and 
delivered  to  the  decedent  in  a  crib  on  the  premises; 
the  tenants  were  to  pay  the  rent;  the  tenants  gathered 
the  rentalj  and  the  rent  includes  all  the  com  for  which 
suit  was  brought  and  the  remaindermen  claim  the 
rent  com. 

The  parties  have  themselves  chosen  the  language 
in  which  to  express  the  facts  that  control  this  case. 
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and  it  is  for  the  court  to  give  such  language 
its  common  ordinary  meaning.  With  such  lan- 
2-4.  guage  b^ore  us  we  must  hold  that  the  contract 
between  the  appellee 's  decedent  and  the  under- 
tenant was  a  lease  and  not  a  cropper's  agreement. 
In  the  case  of  Chicago,  etc.,  R.  Co.  v.  Linard  (1884), 
94  Ind.  319,  328,  48  Am.  Bep.  155,  it  is  said:  **The 
sounder  view  undoubtedly  is,  that  where  the  terms 
of  the  contract  are  such  as  to  show  that  the  contract- 
ing parties  understood  and  intended  that  the  relation 
of  landlord  and  tenant  should  be  created  thereby,  the 
contract  will  be  a  lease,  although  the  landlord  is  to  be 
compensated  for  the  use  of  the  land  by  a  portion  of 
the  crops  raised ;  *  *  *.''  If  such  a  contract  was 
a  lease,  then  the  compensation  of  appellee's  decedent 
was  by  way  of  rents.  In  the  case  of  Vawter  v.  Frame 
(1911),  48  Ind.  App.  481,  483,  96  N.  E.  35,  it  is  said: 
* '  Rents  due  to  a  life  tenant,  at  his  death  are  collectible 
by  his  personal  representative.  Rents  have  not  ac- 
crued until  they  become  due,  and  grain  rent,  to  be 
paid  at  threshing  time,  does  not  become  due  until  that 
time.  Rents,  until  they  become  due,  are  annexed  to 
the  real  estate,  and  thus  go  with  the  reversion  to  the 
remainderman."  Other  authorities  are  cited  sus- 
taining this  proposition.  In  this  case  the  decedent 
was  to  receive  her  rental  for  such  lands  so  rented  to 
said  tenants  in  the  following  portion  of  crops,  to  wit : 
One-third  of  the  corn  raised  on  certain  portions  there- 
of, and  one-half  of  the  corn  raised  on  the  remainder 
thereof,  and  each  said  rental  was  to  be  harvested  and 
delivered  to  said  decedent  in  a  crib  on  said  premises 
at  gathering  time  about  December  15,  1915.  There 
was  then  nothing  due  to  the  decedent  as  rental  until 
the  gathering  time  about  December  15,  1915.    This 
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being  the  case,  such  rents  were  annexed  to  the  real 
estate,  and  went  with  the  reversion  to  the  appellants 
as  remaindermen. 

The  trial  court  erred  in  its  conclusion  of  law.  The 
judgment  is  reversed  at  the  costs  of  the  appellee,  and 
the  cause  is  remanded,  with  instructions  to  the  court 
to  restate  its  conclusions  of  law,  and  to  render  a  judg- 
ment in  favor  of  the  appellants. 


Pmnz  v.  Gbayson  bt  al. 

[No.  10,016.    FUed  November  20,  1919.] 

1.  Appeal. — Evidence, — Sufficiency. — ^The  decision  of  the  trial  court 

cannot  be  disturbed  where  the  evidence  fairly  tends  to  support 
it    p.  376. 

2.  New  Tkial. — Quiet  Title. — Cross-Complaint. — Motion  for  New 
Trial  on  Part  of  Issues. — Effect. — In  a  suit  to  quiet  title,  where 
a  cross-complaint  to  quiet  the  title  to  and  for  possession  of  part 
of  the  lands  involved  has  been  filed,  a  new  trial  cannot  be  granted 
upon  the  cross-complaint  only,  where  there  has  been  a  finding 
against  the  defendant  thereon,  although  there  was  also  a  finding 
against  the  plaintiff  upon  the  complaint,    p.  376. 

From  Clark  Circuit  Court;  James  W.  Fortune, 
Judge. 

Action  by  Eobert  Grayson  and  another  against 
Allie  Prinz.  From  a  judgment  that  the  parties  each 
take  nothing,  the  defendant  appeals.    Affirmed. 

Henry  A.  Burtt  and  James  E.  Taggart,  for  appel- 
lant. 

Henry  F.  DUger  and  Joseph  H.  Warder,  for  appel- 
lees. * 

Datjsman,    J. — ^Appellees    instituted    this    action 
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against  appellant  to  quiet  title  to  two  tracts  of  land. 
Appellant  filed  a  pleading,  denominated  **  cross-com- 
plaint," to  quiet  her  title  as  against  the  appellees  to 
the  first  tract,  and  also  to  recover  possession  of  said 
first  tract  and  damages  for  the  unlawful  possession 
thereof  by  the  appellees.  As  to  the  second  tract, 
appellant  filed  a  disclaimer.  The  cause  was  sub- 
mitted for  trial  to  the  court  without  a  jury.  The 
court  made  a  special  finding  of  facts,  stated  conclu- 
sions of  law,  and  rendered  judgment  that  appellees 
take  nothing  by  their  complaint,  and  that  appellant 
take  nothing  by  her  cross-complaint.  Appellant  filed 
a  motion  for  a  new  trial  as  to  her  " cross-complaint^' 
only,  and  specified  as  grounds  therefor  that  the  de- 
cision was  not  sustained  by  suflScient  evidence,  and  is 
contrary  to  law.  The  only  error  assigned  is  the  over- 
ruling of  the  motion  for  a  new  trial. 

We  cannot  disturb  the  action  of  the  trial  court  for 
two  reasons:  (1)  The  evidence  tends  fairly  to  sup- 
port the  decision;  and  (2)  in  this  case  a  new 
1-2.  trial  could  not  be  granted  as  to  the  **  cross- 
complaint"  only.  Topp  v.  Standard  Metal  Co. 
(1911),  47  Ind.  App.  483,  94  N.  E.  891;  Kessans  v. 
Kessans  (1915),  58  Ind.  App.  437,  108  N.  E.  380; 
Johnson  v.  McCulloch  (1883),  89  Ind.  270;  Oglebay  v. 
Todd  (1906),  166  Ind.  250,  76  N.  E.  238. 

Judgment  aflSrmed. 

Nichols,  J.,  concurs  in  result. 


V 
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Louisville  and  Southebn  Indiana  Traction 

Company  v.  Cotnbr. 

[No.  9,906.    Filed  November  20,  1919.] 

1.  Appeal. — Complaint. — Motion  to  Make  More  Specific, — Harmlest^ 
Error, — ^Where  the  averments  of  plaintilTs  injuries  were  such 
that  the  motion  to  make  them  more  specific  might  ptoperly  have 
been  in  part  sustained,  but  where  from  the  whole  record  it  is 
apparent  that  no  rights  of  the  defendant  were  prejudiced  thereby, 
the  overruling  of  the  motion  is  not  reversible  error,    p.  378. 

2.  Plbadino. — Street  Railroads, — Negligence, — General  Allegation, 
— When  Sufficient, — ^The  general  averment  that  defendant  "then 
and  there  by  its  agents  and  servants  carelessly  and  negligently 
ran  said  electric  car  upon  and  against  plaintiff"  will  withstand 
demurrer  for  want  of  facts  in  the  absence  of  contradictory  spe- 
cific allegations,    p.  379. 

3.  Stbeet  Railboads. — Operation  Outside  City  Limits, — Crossings, 
— Signals. — A  street  railway  company  when  operating  its  cars 
across  public  highways  outside  the  corporate  limits  of  a  city  must 
do  so  with  due  regard  for  the  safety  of  travelers  upon  such  high- 
ways, and  while  there  is  no  statutory  requirement  of  crossing  sig- 
nals against  such  a  company,  the  circumstances  may  be  such  as 
to  require  some  warning  of  the  approach  of  cars  to  be  given, 
p.  379. 

4.  Tbial. — Instructions. — Street  Railroads, — Crossings, — Signals, — 
Where  the  evidence  showed  that  the  crossing  on  which  plaintiff 
was  alleged  to  have  been  injured  outside  the  city  limits,  was,  as 
defendant  well  knew,  much  used  by  pedestrians  and  vehicles,  both 
day  and  night,  and  was  located  near  a  curve  in  appellant's  tracks, 
an  instruction  that  there  should  have  been  some  warning  of  the 
approach  of  the  car  was  not  erroneous,    p.  379. 

5.  Street  Railroads. — Crossings, — Intoxicated  Persons. — Knoum 
Peril. — ^A  street  railway  company  owes  the  same  duty  to  avoid 
injuring  an  intoxicated  person  seen  by  the  motorman  upon  the 
track  in  a  position  of  peril  as  if  such  person  were  sober,    p.  381. 

6.  Trial. — Instructions, — Street  Railroads, — Crossing  Accidents. — 
Location  of  Plaintiff. — Question  for  the  Jury. — ^Where  the  evidence 
was  conflicting  as  to  whether  the  plaintiff  was,  when  struck, 
standing  OQ  the  highway  crossing  or  was  a  trespasser  on  the  right 
of  way  of  the  street  railway  company  some  distance  from  the 
crossing,  his  location  was  a  question  of  fact  for  the  Jury,  and  an 
instruction  assuming  that  he  was  upon  the  crossing  was  erron- 
eous,   p.  381. 

7.  Trial. — Instructions. — Measure  of  Damages. — Items  Not  Pleaded 
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in  Evidence. — Instruction  Not  Limited. — An  instrnction  is  erron- 
eous that  authorizes  the  Jury  to  assess  all  damages  "as  sho;wn  by 
the  evidence,"  where  evidence  was  heard  of  an  item  of  damages 
not  averred  in  the  complaint,  p.  381. 
8.  Appeal.  —  Error,  —  Harmlessness  Not  Apparent,  —  Reversal. — 
Where,  after  a  careful  examination  of  the  entire  record,  the  Ap- 
pellate Ck>urt  is  unable  to  say  that  the  correct  result  was  reached, 
or  that  the  errors  noted  in  instructions  given  were  harmless, 
a  reversal  will  follow,    p.  382. 

From  Washington  Circuit  Court;  William  H. 
Paynter,  Judge. 

Action  by  Isaac  Cotner  against  the  Louisville  and 
Southern  Indiana  Traction  Company.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Reversed* 

George  H.  V eight  and  Oeorge  H.  Hester,  for  appel- 
lant. 

L.  A.  Douglas f  John  W.  Swing  and  W.  W.  Hottel, 
for  appellee. 

Bbmy,  J. — ^Action  for  damages  for  personal  inju- 
ries. Judgment  for  appellee.  Errors  assigned  and 
presented  are:  (1)  Overruling  motion  to  make  com- 
plaint more  specific;  (2)  overruling  demurrer  to  com- 
plaint; and  (3)  overruling  motion  for  a  new  trial. 

The  motion  to  make  the  complaint  more  specific 

was  not  directed  to  the  allegations  of  negligence,  but 

to  the  averments  of  the  complaint  as  to  the 

1.  nature  and  extent  of  appellee  ^s  injuries,  and 
as  to  the  damages  resulting  therefrom.  The 
complaint  is  subject  to  criticism  for  lack  of  certainty 
in  the  particulars  complained  of,  and  the  motion 
might  with  propriety  have  been  in  part  sustained.  It 
is  apparent,  however,  from  the  entire  record  that  the 
rights  of  appellant  were  in  no  way  prejudiced.  The 
overruling  of  the  motion  was  not  reversible  error. 
S.  W.  Little  Coal  Co.  v.  O'Brien  (1917),  63  Ind.  App. 
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504, 113  N.  E.  465, 114  N.  E.  96 ;  Grass  v.  Ft.  Wayne, 
etc.,  Traction  Co.  (1908),  42  Ind.  App.  395,  81  N.  E. 
514. 

The  complaint  charges  that  while  appellee  was 

upon  the  tracks  of  appellant's  electric  railway  at  a 

certain  public  highway  crossing,  he  was  struck 

2.  by  one  of  appellant's  cars,  resulting  in  the  in- 
juries of  which  complaint  is  made.  It  will  not 
be  necessary  to  set  out  the  complaint.  Although  it  is 
by  no  means  a  model  pleading,  it  does  formally  aver 
that  appellant  railway  company  *Hhen  and  there  by 
its  agents  and  servants  carelessly  and  negligently  ran 
said  electric  car  upon  and  against  said  plaintiff. ' '  In 
the  absence  of  a  statement  of  specific  facts  showing 
otherwise,  this  is  a  sufficient  averment  of  negligence 
to  withstand  a  demurrer  for  want  of  facts.  Citizens 
St.  R.  Co.  V.  Lowe  (1894),  12  Ind.  App.  47,  39  N.  E. 
165;  Lake  Erie,  etc.,  R.  Co.  v.  Moore  (1908),  42  Ind. 
App.  32,  81  N.  E.  85,  84  N.  E.  506.  It  cannot  be  said 
that  the  general  allegation  of  negligence  was  over- 
borne by  the  specific  allegations  set  forth  in  the  com- 
plaint. The  court  did  not  err  in  overruling  the  de- 
murrer to  the  complaint. 

Error  is  predicated  upon  the  action  of  the  court  in 
giving  to  the  jury  instructions  numbered  4, 16, 17  and 
24,  requested  by  appellee. 

By  No.  4  the  court  instructed  the  jury  that  the 

'^obligations  of  railroads  and  interurban  railroads 

and  travelers  at  highway  crossings  are  niu- 

3-4.   tual ; ' '  that  the  whole  duty  to  avoid  a  collision 

is  not  imposed  upon  the  traveler,  and  that  the 

right  of  the  railroad  to  precedence  at  the  crossing  *4s 

conditioned  upon  the  train  giving  due  and  timely 

warning.**    Appellant  at  the  time  in  question  was 

operating  a  street  car  system  in  the  city  of  New 
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Albany,  and  as  a  part  of  such  system  furnished  elec- 
tric railway  service  between  said  city  and  a  nearby 
suburban  settlement.  AppeUee  averred  in  his  com- 
plaint, and  there  was  evidence  tending  to  show,  that 
appellee  received  the  injuries  complained  of  at  a  pub- 
lic crossing  outside  the  corporate  limits  of  said  city. 
Appellant  contends  that  the  giving  of  this  instruction 
is  error,  because  there  is  no  statutory  or  common-law 
duty  on  the  part  of  those  operating  a  street  car  to 
give  a  warning  signal  upon  approaching  a  crossing. 
In  the  operation  of  the  car  at  the  time  and  place  in 
controversy  appellant  was  exercising  the  rights,  pow- 
ers and  privileges  of  a  street  railway  company  {Mich. 
Cent.  R.  Co.  v.  Hammond,  etc.,  Elec.  R.  Co.  [1908], 
42  Ind.  App.  66,  83  N.  E.  650),  and  the  case  was  tried 
upon  that  theory.  It  is  apparent  that  the  words  **in- 
terurban  railroads*'  were  inadvertently  used  in  the 
instruction,  instead  of  the  expression  **  street  rail- 
roads operating  outside  the  corporate  limits  of  a 
city;*'  but  appellant  makes  no  objection  to  the  in- 
struction for  that  reason.  While  there  is  no  statutory 
obligation  on  the  part  of  a  street  railway  company 
when  operating  its  cars  across  public  highways  out- 
side the 'corporate  limits  of  a  city  to  give  crossing 
signals,  nevertheless  such  a  company  when  so  operat- 
ing its  cars  must  do  so  with  due  regard  for  the  safety 
of  travelers  upon  such  highways.  The  evidence  in 
this  case  shows  that  the  crossing  on  which  appellee 
was  alleged  to  have  been  injured  was,  as  appellant 
well  knew,  much  used  by  pedestrians  and  vehicles, 
both  day  and  night,  and  was  located  near  a  curve  in 
appellant's  tracks.  The  instrucfion  does  not  specify 
the  kind  of  warning  that  should  have  been  given.  The 
most  that  can  be  said  is  that  the  instruction  charged 
the  jury  that,  under  the  facts  and  circumstances  of 


MAY  TERM,  19194  381 


LonlsTlUe,  etc.,  Traction  Go.  v.  Cotner — ^71  Ind.  App.  377. 

this  case,  there  should  have  been  some  warning  of  the 
approach  of  the  car.  There  was  no  error  in  giving 
this  instruction. 

There  was  some  evidence  tending  to  show  that  ap- 
pellee was  intoxicated  at  the  time  of  the  collision 

which  resulted  in  his  alleged  injuries,  and  the 
5.     court  by  instruction  No.  16  charged  the  jury 

thaty  if  it  found  from  the  evidence  that  the 
motorman  saw  appellee  **upon  the  track  in  a  position 
of  peril  in  time  by  the  exercise  of  ordinary  care  under 
the  circumstances  to  avoid  injuring  him/'  but  failed 
to  exercise  such  care,  and  such  failure  proximately  re- 
sulted in  the  injuries  complained  of,  then  the  fact, 
if  it  be  a  fact,  that  appellee  was  intoxicated,  would 
make  no  difference,  since  appella^t  ^^owed  the  same 
duty  to  the  intoxicated  man  in  like  circxmistances  and 
conditions  as  to  one  sober. '*  The  giving  of  this  in- 
struction was  not  error. 

An  important  issue  of  fact  at  the  trial  was  whether 
appellee  when  struck  was  standing  on  the  highway 

crossing,  or  was  a  trespasser  upon  appellant's 
6;     right  of  way  some  distance  from  such  crossing ; 

and  on  this  issue  there  was  a  sharp  conflict  in 
the  testimony.  More  witnesses,  however,  testified  that 
he  was  not  upon  the  crossing.  By  instruction  No.  17, 
which  charged  the  jury  as  to  the  respective  rights  and 
duties  of  the  parties  at  the  crossing,  the  trial  court 
assumed  that  appellee  was  at  the  time  upon  the  high- 
way crossing.  This  was  an  invasion  of  the  province 
of  the  jury,  and  was  error.  Manion  v.  Lake  Erie,  etc., 
R.  Co.  (1907),  40  Ind.  App.  569,  80  N.  E.  166. 

Evidence  was  heard  tending  to  prove  that  shortly 
after  he  received  his  alleged  injuries  appellant,  by  or 

through  the  influence  of  appellant's  agents, 
7.     was  placed  in  jail,  where  he  remained  over 

night.    The  incarceration  of  appellee  was  not 


382  APPELLATE  COURT  OP  INDIANA, 

Equitable  Surety  Co.  v.  Taylor— 71  Ind.  App.  382. 

averred  in  the  complaint  as  an  item  of  damages,  and 
by  instruction  No.  24,  which  was  on  the  measure  of 
damages,  the  court  authorized  the  jury  to  assess  in 
favor  of  appellee  any  and  all  damages  sustained  by 
him  * '  as  shown  by  the  evidence.  *  ^  The  courts  of  ap- 
peal of  this  state  have  many  times  held  that  the  giving 
of  such  an  instruction  is  error.  Stewart  v.  Swartz 
(1914),  57  Ind.  App.  249,  106  N.  E.  719;  Mononga. 
hela  River,  etc.,  Co.  v.  Hardscm  (1907),  169  Ind.  147, 
81  N.  E.  492. 

We  are  not  unmindful  of  the  provision  of  §137  of 

the  Code  (§407  Burns  1914,  §398  R.  S.  1881)  that  the 

courts  must  in  every  stage  of  the  action  disre- 

8.  gard  any  error  in  the  proceedings  *  *  which  does 
not  affect  the  substantial  rights  of  the  adverse 
party ;'*  and  that  ''no  judgment  can  be  reversed  or 
affected  by  such  error ;  * '  but  after  a  careful  examina- 
tion of  the  entire  record,  we  cannot  say  that  the  cor- 
rect result  was  reached,  and  that  the  errors  of  the 
trial  court  in  giving  instructions  Nos.  17  and  24  were 
not  harmful. 

Judgment  reversed,  with  instructions  to  grant  a 
new  trial. 


Equitable  Stjbbty  Company  v.  Taylob  et  al. 

[No.  9,651.     Filed  December  20,  1918.     Rehearing  denied  March 
6,  1919.    Transfer  denied  November  20,  1919.] 

1.  Appeal. — Right  of, — Statutes. — Compliafice, — The  right  of  ap- 
peal is  purely  statutory,  and  a  party  seeking  to  avail  himself 
thereof  must  comply  with  the  statute  providing  therefor,    p.  385. 

2.  Appeal.— Term  Time.-^Bond.'-Approval'-Bquivalent  Methods. 
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—To  perfect  a  term-time  appeal,  |679  Bums  1914,  §638  R.  S.  1881, 
requires  that  the  bond  be  filed  and  approved  at  the  term  at  which 
the  appeal  is  granted,  or  else  that  the  court  fix  the  amount  of 
bond  and  name  and  approve  the  sureties  at  such  term  and  that 
the  bond  be  filed  in  accordance  therewith  and  within  the  time 
granted  therefor  by  the  court  as  shown  by  the  record,    p.  385. 

3.  Appeal. — Bond, — Entry, —  Consirtiction. —  Oeneral  Rules, — The 
rule  that  every  clause  and  word  of  a  written  instrument  should, 
when  possible,  be  given  some  meaning,  and  a  harmonious  whole 
be  made  to  appear,  applies  to  the  construction  of  an  entry  grant- 
ing an  appeal  and  fixing  bond  therefor,    p.  387. 

4.  Appeal. — Final  Judgment. — Moii<m  for  New  Trial  Filed  After 
JudgmewtA-Ruling  Thereon, — The  ruling  on  the  motion  for  new 
trial,  made  after  the  entry  of  Judgment,  is  taken  as  the  final 
Judgment  within  the  meaning  of  the  statute  governing  term-time 
appeals  in  civil  cases,    p.  387. 

5.  Appeal. — Term  Time, — Bond. — Sureties, — Approval  After  Term, 
— ^Where  the  court,  during  the  term  in  which  final  Judgment  is 
rendered,  fails  to  approve  either  the  appeal  bond  or  surety,  such 
failure  cannot  be  cured  by  an  approval  made  at  a  subsequent 
term.  (Peiui.,  etc.,  Plate  Olass  Co,  v.  Poling  [1913],  52  Ind. 
App.  492,  100  N.  E.  83,  and  Ashley  v.  Henderson  [1904],  32  Ind. 
App.  242,  69  N.  E.  469,  in  part  disapproved.)     p.  387. 

6.  Appeal. — Term  Time, — Bond, — Sureties, — Approval, — Record. — 
Where  an  entry  shows  appeal  granted,  bond  fixed  and  surety 
named  ''subject  to  the  approval  of  the  court,"  neither  the  bond 
nor  surety  is  shown  to  have  been  approved,    p.  387. 

7.  Appeal. — Perfecting, — Jurisdiction, — Joinder  in  Error. — Dismis- 
«aI.-~Where  an  ineffectual  attempt  has  been  made  to  perfect 
a  term-time  appeal  and  no  effort  has  been  made  to  perfect  the 
same  as  a  vacation  appeal,  and  appellees  have  not  Joined  in  er- 
ror, a  motion  to  dismiss  for  want  of  Jurisdiction  will  be  sus- 
tained,   p.  389. 

From  Delaware  Circuit  Court ;  Frank  Ellis,  Judge. 

Action  by  Jesse  B.  Taylor  and  others  against  the 
Equitable  Surety  Company.  From  a  judgment  for 
the  plaintiffs,  defendant  appeals.    Appeal  Dismissed. 

Major  A.  Downing,  for  appellant. 
Kittinger  d  Diven,  Leffler  Ball  d  Needham,  for 
appellees. 
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Batman,  P.  J.— Appellant  has  attempted  to  perfect 
tliis  appeal  under  §679  Burns  1914,  §638  R.  S.  1881, 
which  reads  in  part  as  follows:  *'When  an  appeal 
is  taken  during  the  term  at  which  judgment  is  ren- 
dered, it  shall  operate  as  a  stay  of  all  further  pro- 
ceedings on  the  judgment,  upon  an  appeal  bond  being 
filed  by  the  appellant,  with  such  penalty  and  surety 
as  the  court  shall  approve,  and  within  such  time  as 
it  shall  direct,  payable  to  the  appellee,**  etc.  The 
record  discloses  that  the  judgment  in  this  cause  was 
rendered  on  March  1, 1916 ;  that  thereafter  on  March 
29, 1916,  the  same  being  the  seventy-fifth  judicial  day 
of  the  January  term,  1916,  of  the  Delaware  Circuit 
Court,  appellant  filed  its  motion  for  a  new  trial,  which 
was  overruled  on  the  same  day,  and  thereupon  the 
following  entry  was  made:  '*And  the  defendant, 
Equitable  Surety  Company,  prays  an  appeal  to  the 
Appellate  Court,  which  prayer  is  granted  upon  the 
filing,  within  thirty  days  from  this  date,  of  an  appeal 
bond  with  Aetna  Accident  and  Liability  Co.  of  Hart- 
ford, Conn,  as  surety  in  the  penal  sum  of  Ten  Thou- 
sand ($10,000)  Dollars,  subject  to  the  approval  of  the 
court.'*  On  April  21,  1916,  the  same  being  the 
twenty-first  judicial  day  of  the  April  term,  1916,  of 
said  court,  appellant  filed  an  appeal  bond  in  open 
court,  in  the  amount  and  with  the  •  surety  named  in 
said  order,  which  bond  was  then  inspected  and  ap- 
proved by  the  court.  On  June  24,  1916,  appellant 
filed  a  transcript  of  the  proceedings  in  this  cause, 
together  with  its  assignment  of  errors,  in  tlie  oflSce 
of  the  clerk  of  this  court. 

On  October  19, 1916,  appellees  filed  a  motion  to  dis- 
miss the  appeal  upon  two  grounds,  viz.:  (1)  That 
neither  the  appeal  bond,  nor  the  surety  thereon,  was 
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approved  during  the  term  at  which  the  judgment  was 
rendered,  as  required  by  §679,  supra.  (2)  That  no 
suflScient  assignment  of  errors  was  filed  by  appellant 
in  this  court.  Action  on  this  motion  was  postponed 
until  the  final  hearing,  and  is  now  before  us  for  deter- 
mination. 

It  should  be  borne  in  mind  that  the  right  of  appeal 
is  purely  statutory,  and  a  party  who  seeks  to  avail 
himself  of  such  remedy  must  comply  with  the 
1-2,  statute  providing  for  the  same.  Blose  v.  Mey- 
ers (1914),  58  Ind.  App.  34, 107  N.  E.  548.  It 
is  well  settled  that,  in  order  for  a  party  to  bring  him- 
self within  the  provisions  of  §679,  supra,  and  thereby 
perfect  a  term-time  appeal,  it  is  essential  that  the 
bond  be  approved  by  the  court  at  the  term  at  which 
the  appeal  is  granted,  or  that  the  equivalent  be  ac- 
complished by  the  court  fixing  the  amount  of  the  bond 
and  naming  and  approving  the  sureties  at  such  term, 
and  by  appeUant  filing  the  same  in  accordance  with 
such  order,  within  the  time  granted  by  the  court  and 
shown  by  the  record.  Fort  v.  White  (1915),  58  Ind. 
App.  524, 108  N.  E.  27;  Kyger  v.  Stallings  (1913),  55 
Ind.  App.  196,  103  N.  E.  674;  W.  G.  Hall  MUling  Co. 
v.  Hewes  (1914),  57  Ind.  App.  381,  105  N.  E.  241; 
Coxe  Bros.  &  Co.  v.  Foley  (1915),  58  Ind.  App.  584, 
107  N.  E.  85 ;  Michigan  Mut.  Life  Ins.  Co.  v.  Frankel 
(1898),  151  Ind.  534,  50  N.  E.  304;  Tuttle  v.  Fowler 
(1915),  183  Ind.  99,  107  N.  E.  674;  Rohrbaugh  v. 
Lease,  Admr.  (1917),  63  Ind.  App.  544, 114  N.  E.  762. 
Appellees  contend  that  appellant  did  not  file  its 
appeal  bond  during  the  term  at  which  the  appeal  was 
granted,  and  that  the  court  did  not,  at  such  term, 
approve  the  surety  on  the  appeal  bond  subsequently 
filed  by  it,  and  hence  it  failed  to  perfect  its  appeal. 

VOL.  71—29. 
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Appellant  does  not  claim  to  have  filed  its  appeal  bond 
during  the  term  at  which  the  appeal  was  granted, 
but  contends  that  it  filed  its  motion  for  a  new  trial 
in  due  time;  that  at  the  time  the  court  overruled  its 
said  motion  it  prayed  an  appeal,  which  was  duly 
granted,  and  the  court  fixed  the  amount  of  the  ap- 
peal bond  and  named  the  surety  thereon,  which  it  in 
effect  approved;  that  thereafter,  within  the  time 
given  therefor,  it  filed  its  appeal  bond  in  conformity 
with  the  order  of  the  court,  and  thereby  perfected  its 
appeal. 

It  will  be  observed  that  the  order-book  entry  in 
question  does  not  formally  recite  that  the  court  ap- 
proved the  surety  named  therein.  Appellant  claims 
that  this  is  unnecessary,  as  such  approval  is  clearly 
implied  from  the  fact  that  the  court  granted  the 
appeal  prayed  upon  the  filing  of  an  appeal  bond, 
within  thirty  days  from  that  date,  in  a  specified  sum, 
with  a  designated  surety  thereon. 

We  would  agree  with  this  contention,  if  it  were 
not  for  the  concluding  clause  of  the  order-book  entry 
which  reads,  "subject  to  the  approval  of  the  court,*' 
but  the  use  of  this  clause  clearly  precludes  an  infer- 
ence of  approvaL 

Appellant  seeks  to  avoid  the  effect  of  this  conclud- 
ing cause  by  asserting  that  it  should  be  regarded  as 
mere  surplusage,  or  considered  as  merely  reserving 
to  the  court  the  right  thereafter  to  inspect  the  bond 
filed  by  it,  to  see  that  it  measures  up  to  the  court's 
requirements  as  to  penalty  and  surety,  and  was  in  the 
form  provided  by  law. 

It  is  an  elementary  rule  of  construction  that  every 
clause  and  every  word  of  a  written  instrument  should. 
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when  possible,  have  assigned  to  it  some  mean- 
3.  ing,  and  a  harmonious  whole  be  made  to  ap- 
pear, as  it  will  not  be  presumed  that  they  were 
inserted  for  a  mere  idle  purpose.  This  rule  has  often 
been  applied  to  the  construction  of  contracts.  Irtmt 
V.  KUburn  (1885),  104  Ind.  113,  3  N.  E.  650;  Warrum 
V.  White  (1909),  171  Ind.  574,  86  N.  E.  959;  Nave  v. 
Powell  (1913),  52  Ind.  App.  496,  96  N.  E.  395;  Katm 
V.  Brooks  (1913),  54  Ind.  App.  625,  101  N.  E.  513. 
But  it  is  equally  as  applicable  to  any  other  document 
or  instrument  in  writing  requiring  a  construction. 
Under  this  rule,  we  cannot  treat  said  concluding 
clause  as  mere  surplusage,  but  must  endeavor  to  as- 
certain the  meaning  the  court  intended  to  express 
thereby,  and  give  it  effect. 

Appellant  concedes  that  this  court,  by  the  use  of 
the  clause  in  question,  made  a  reservation  to  itself, 
but  asserts  that  the  scope  of  the  same  should 
4-6.  be  limited  by  the  construction  indicated  above. 
On  the  other  hand,  appellees  contend  that  the 
reservation  should  not  be  so  limited,  as  the  language 
used  clearly  indicates  an  intention  to  withhold  a  pres- 
ent approval  of  the  surety  named.  A  consideration 
of  these  opposing  contentions  has  led  us  to  conclude 
that,  if  we  adopt  the  former,  we  must  read  into  the 
order-book  entry  something  that  the  language  neither 
expressly  states  nor  reasonably  implies,  while  an  ac- 
ceptance of  the  latter  only  requires  that  we  ascribe 
to  the  language  used  its  ordinary  meaning.  More- 
over, the  court  is  not  required  to  supervise  the  filing 
of  an  appeal  bond,  as  that  has  been  held  to  be  a 
purely  ministerial  act.  Section  679,  supra,  provides 
what  the  bond  shall  contain,  and  §1278  Burns  1914, 
§1221  E.  S.  1881,  cures  its  defects  in  form,  substance, 
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recital  or  condition.  In  view  of  these  facts,  it  is  not 
reasonable  to  presume  that  the  court  appended  the 
concluding  clause  in  question  merely  as  a  means  of 
aflFording  it  an  opportunity  to  see  that  the  bond  was 
formal  when  it  was  filed.  In  fact,  when  the  trial 
court,  during  the  term  in  which  a  judgment  is  ren- 
dered, fixes  the  amount  of  the  appeal  bond,  names 
and  approves  the  surety,  and  designates  a  time  in 
which  it  may  be  filed,  its  duty  with  reference  thereto 
is  at  an  end.  If  the  party  seeking  the  appeal  files 
his  bond  in  conformity  with  the  statute  and  such 
order,  he  may  prosecute  the  same  as  a  term-time 
appeal;  and  otherwise  not,  as  the  court  is  without 
authority  to  enlarge  or  limit  his  rights  in  that  regard, 
so  long  as  such  order  stands.  For  the  reasons  stated, 
the  record  fails  to  show  that  the  court  approved  the 
surety  named  during  the  term  at  which  the  motion 
for  a  new  trial  was  overruled,  which  must  be  taken 
as  the  final  judgment  within  the  meaning  of  the  stat- 
ute governing  appeals,  where,  as  here,  the  entry  of 
the  judgment  precedes  the  ruling  on  such  motion. 
Pittsburgh,  etc.,  R.  Co.  v.  Johnson  (1911),.  49  Ind. 
App.  126,  93  N.  E.  683,  95  N.  E.  610 ;  Rohrbaugh  v. 
Lease,  Admr.,  suprd.  Appellant  in  support  of  its  con- 
tention cites  and  relies  in  part  on  the  case  of  Penn, 
etc.,  Plate  Glass  Co.  v.  Poling  (1913),  52  Ind.  App. 
492,  100  N.  E.  83.  In  that  case  the  court  cited  with 
approval  a  quotation  from  the  case  of  Ashley  v.  Hen- 
derson (1904),  32  Ind.  App.  242,  69  N.  E.  469,  wherein 
an  attempt  was  made  to  state  the  steps  necessary  to 
perfect  a  term-time  appeal.  In  this  statement  lan- 
*  guage  is  used  that  would  indicate  that  an  appeal  bond, 
filed  after  the  term  at  which  the  judgment  was  ren- 
dered, must  be  approved  by  the  court,  and  from 
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which  it  might  be  inferred  that  such  approval  would 
cure  a  failure  to  approve  the  surety  during  such 
term.  In  this  particular,  such  statement  was  evi- 
dently not  duly  considered  and  to  that  extent  must  be 
disapproved,  as  it  is  firmly  settled  by  repeated  de- 
cisions of  this  and  the  Supreme  Court  that  the  bond 
must  be  filed  and  approved  during  the  term  at  which 
the  judgment  is  rendered,  or  the  surety  must  be 
named  and  approved  during  such  term,  and  the  bond 
filed  within  the  time  given  by  the  court  for  that  pur- 
pose. 

As  the  bond  in  this  case  was  not  filed  and  approved 

during  the  term  at  which  judgment  was  rendered,  and 

the  surety  named  was  not  approved  during 

7.  such  term,  but  its  approval  was  made  to  de- 
pend on  the  future  action  of  the  court  which 
did  not  occur  until  a  subsequent  term,  appellant  has 
failed  to  perfect  a  term-time  appeal.  No  attempt  has 
been  made  to  perfect  the  same  as  a  vacation  appeal, 
and  appellees  have  not  joined  in  error.  It  follows 
that  the  motion  to  dismiss  the  appeal  must  be  sus- 
tained for  want  of  jurisdiction. 

The  conclusion  we  have  reached  renders  it  unneces- 
sary to  consider  appellee's  second  ground  for  dis- 
miissing  the  appeal.  However,  it  is  proper  to  say  that 
the  objections  there  urged  would  not  require  a  dis- 
missal of  the  appeal,  in  view  of  §1  of  the  act  of  1917 
relating  to  civil  procedure.  Acts  1917  p.  523,  §691a 
et  seq.  Burns'  Supp.  1918. 

For  the  reasons  stated,  appellee's  motion  is  sus- 
tained, and  the  appeal  is  dismissed. 
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New  Yobk  Central  Bailboad  Company  v.  Reiden- 
bach. 

[No.  10,047.     Filed  November  21,  1919.] 

1.  New  Tbial. — Interrogatories  to  Jury. — Untrue  Ansioera, — Not 
**Mi8Conduct  of  Jury" — ^An  allegation  in  a  motion  for  new  trial 
that  a  jury  made  incorrect  or  untrue  answers  to  certain  inter- 
rogatories returned  with  the  general  verdict,  will  not  constitute  a 
charge  of  misconduct  of  the  Jury  within  the  meaning  of  the 
statute  authorizing  new  trials  upon  such  ground,    p.  398. 

2.  Damages. — Threahinff  Machine, — Lo88  of  Use. — ^In  an  action 
against  a  railroad  for  damage  to  a  separator  at  a  crossing,  the 
fair  rental  value  of  the  machine  was  a  proper  element  of  dam- 
ages, where  it  was  damaged  in  threshing  season,  and  there  was 
evidence  of  the  number  of  days'  work  ahead  of  it  and  of  the 
fair  rental  value  per  day.    p.  393. 

3.  Evidence. — Circumstances. — Consideration, — It  is  the  duty  as 
well  as  the  right  of  the  Jury,  in  rendering  a  verdict  and  in  an- 
swering interrogatories,  to  take  into  consideration  not  only  the 
testimony  of  the  witnesses  but  also  the  facts  and  circumstances 
proved  by  the  evidence  and  that  surround  the  case,  together  with 
reasonable  Inferences  that  can  be  drawn  therefrom,    p.  394. 

4.  Raileoads. — Accidents  at  Crossings. — Contributory  Negligence, 
— Evidence. — ^Where  there  was  evidence  that  a  railroad  crossing 
was  too  narrow  to  permit  the  passage  of  a  separator,  and  that 
the  stalling  of  the  sept^rator  on  the  track  was  not  due  to  the  con- 
dition of  the  lugs  on  its  drive  wheels,  the  Jury  was  justified  in 
finding  the  plaintiff  not  guilty  of  contributory  negligence  in 
stalling  upon  the  track,    p.  394. 

6.  Rahjsoads. — Accidents  at  Crossings. — Negligence. — Evidence. — 
Evidence  held  to  justify  a  finding  that  the  employes  in  charge  of 
the  approaching  train  negligently  failed  to  observe  the  obstruc- 
tion of  the  crossing  by  plaintiff's  separator  being  stalled  thereon, 
and  to  stop  the  train  in  time  to  prevent  the  injury,    p.  395. 

6.  Trial. — Instructions. — Omissions. — When  Element  Not  in  Case. 
— Covered  "by  Instructions  Oiven. — An  Instruction  given  in  an  ac- 
tion for  damages  to  a  separator  at  a  railroad  crossing  which 
omits  the  element  of  contributory  negligence  is  not  harmful 
where  undef  the  evidence  the  plaintiff  was  not  guilty  of  con- 
tributory negligence,  and  where  by  another  instruction  the  Jury 
was  fully  instructed  as  to  that  element,    p.  396. 
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T.    Tbial. — Damages, — General  Instruction, — Duty   to   Tender  In- 
Btruction  More  Specific. — Appellant  cannot  complain  of  a  correct 
instruction  on  damages,  on  the  ground  that  it  is  too  general,  hay- 
ing failed  to  tender  a  correct  instruction  that  was  more  specific.' 
p.  396. 

8.  Appeal. — Admission  of  Evidence, — Harmless  Error, — Railroads, 
Crossing  Accidents, — In  an  action  for  damages  to  a  separator 
struck  by  a  train  while  stalled  at  a  crossing,  defendant  could  not 
be  harmed  by  permitting  plaintiff  to  show  the  amount  of  travel 
on  the  road  involved,    p.  396. 

From  DeKalb  Circuit  Court ;  Dcm  M.  Link,  Judge. 

Action  by  William  Reidenbach  against  the  New 
York  Central  Railroad  Company.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Affirmed. 

Walter  Olds,  W.  H.  Shannen  and  Bertrand  Walker, 
for  appellant. 

Spangler  <&  Nobles  and  Mounts  S  Brinkerhoff,  for 
appellee. 

Nichols,  P.  J. — This  action  by  appellee  against  ap- 
pellant is  for  damages  alleged  to  have  occurred  by 
reason  of  a  grain  separator  belonging  to  appellee 
being  struck  by  one  of  appellant's  trains. 

The  amended  complaint  is  in  two  paragraphs.  In 
the  first  paragraph  it  is  alleged  that  the  right  of  way 
of  appellant  crossed  at  right  angles  a  public  road  in 
Noble  county,  Indiana,  being  the  county  in  which 
the  accident  occurred;  that  it  was  the  duty  of  appel- 
lant to  maintain  the  approach  of  the  public  road  to 
and  across  its  right  of  way  in  a  safe  condition  and  of 
such  grade  as  to  enable  the  public  to  cross  the  right 
of  way,  but  that  appellant  carelessly  and  negligently 
failed  so  to  maintain  the  crossing,  and  that  it  permit- 
ted the  rails  of  its  track  to  so  extend  above  the  planks 
to  such  an  extent  that  the  wheels  of  vehicles  in  cross- 


^  i 


392  APPELLATE  COUBT  OP  INDIANA, 

New  York  Central  R.  Go.  17.  Beidenbach — 71  Ind.  App.  890. 

ing  would  strike  the  rails.     This  condition  caused 
appellee's  grain  separator  to  become  stalled  on  the 
^  track,  and  it  was  struck  by  a  westbound  train  of  ap- 
pellant and  damaged. 

The  second  paragraph  of  the  amended  complaint  is 
similar  to  the  first  paragraph,  but  has  the  additional 
averments  that,  while  such  separator  was  thus  stalled 
upon  said  crossing,  one  of  appellant's  westbound 
trains  approached  at  a  high  rate  of  speed,  and  at  said 
time  the  separator  was  in  view  and  in  sight  of  the 
persons  operating  the  locomotive  which  was  drawing 
the  train  continuously  from  the  time  that  the  train 
was  at  a  point  two  miles  east  of  said  crossing  until 
it  reached  said  crossing,  and  that  the  engineer  in 
charge  of  said  engine,  by  the  exercise  of  ordinary 
care,  could  and  would  have  seen  the  obstruction  of 
said  crossing  and  danger  of  a  collision  between  said 
engine  and  said  grain  separator;  that  in  the  exercise 
of  reasonable  care  the  said  engine  and  train  could 
have  been  stopped  by  said  engineer  after  it  came  in 
sight  of  said  crossing  and  separator  without  colliding 
therewith,  but  the  employes  in  charge  of  such  train 
carelessly  and  negligently  failed  to  stop  said  train, 
and  failed  to  observe  the  obstruction  of  said  crossing 
by  said  grain  separator,  and  carelessly  and  negli- 
gently ran  said  engine  and  train  against  said  separa- 
tor, breaking,  damaging,  and  destroying  it.  At  the 
time  of  the  injury  and  damage,  appellee  was  engaged 
in  operating  the  separator,  it  being  the  season  of  the 
year  in  which  threshing  was  done,  and  that  by  reason 
of  the  damage  and  injury  to  said  separator  it  was 
impossible  for  the  plaintiff  to  continue  and  carry  on 
his  business  of  threshing  except  by  hiring  another 
machine  at  great  expense.    There  was  a  demand  for 
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$2,000  damages.  An  answer  of  general  denial  put  the 
case  at  issue,  and  it  was  submitted  to  the  jury  for 
trial,  which  returned  a  verdict  in  favor  of  appellee  in 
the  sum  of  $700,  together  with  answers  to  105  inter- 
rogatories. After  motion  for  a  new  trial,  which  was 
overruled,  this  appeal. 

The  only  error  assigned  is  that  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial.    Ap- 
pellant, in  discussing  this  error,  contends  as  a 

1.  proposition  of  law  that  where  a  jury  answers 
.  interrogatories  contrary  to  the  oral  testimony, 

and  there  are  no  other  visible  facts  connected  with 
the  case  which  would  support  the  answers,  it  is  guilty 
of  such  misconduct  as  will  work  a  reversal  of  the 
judgment.  To  sustain  this  proposition  appellant  cites 
M.  0' Conner  &  Co.  v.  Qillaspy  (1908),  170  Ind.  428, 
83  N.  E.  738,  from  which  case  we  quote  from  page  437 
as  follows:  "An  allegation  in  a  motion  for  a  new 
trial  that  the  jury  made  incorrect  or  untrue  answers 
to  certain  interrogatories  returned  with  their  general 
verdict  will  not  constitute  a  charge  of  *  misconduct  of 
the  jury,'  within  the  meaning  of  §585  Burns  1908, 
•  *  *. ' '  We  do  not  deem  it  necessary  to  maie  any 
further  comment. 

The  next  error  presented  by  the  motion  for  a  new 

trial  is  that  of  excessive  damages.    There  is  evidence 

that  the  separator  was  worth  $700  before  the 

2.  accident,  and  that  afterward  it  was  worth  $100. 
The  jury  was  authorized  to  accept  this  evi- 
dence as  a  basis  of  estimating  the  damages  to  the 
separator,  though  there  was  some  contradictory  evi- 
dence. The  complaint  avers  an  element  of  special 
damages  in  the  loss  of  the  use  of  the  machine  at  the 
time  when  it  was  in  season  for  threshing,  and  by  tha 
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appellee's  testimony  a  fair  rental  value  of  the  ma- 
chine was  $7  per  day,  and  there  were  twenty-nine 
days'  work  yet  to  be  done  with  this  thresher.  This 
was  a  proper  element  of  damage.  Shelbj/vUle,  etc., 
R.  Co.  V.  Lewark  (1853),  4  Ind.  471;  City  of  Terre 
Haute  y.  Hudnut  (1887),  112  Ind.  542,  13  N.  E.  686. 
The  damages  were  not  excessive. 

The  next  error  presented  is  that  the  evidence  is 

not  sufficient  to  sustain  the  verdict.     In  discussing 

this  alleged  error,  it  must  be  kept  in  mind  that 

3.  it  is  a  duty,  as  well  as  a  right,  of  the  jury  in 
rendering  its  vejdict  and  answering  interroga- 
tories to  take  into  consideration  not  only  the 

4.  testimony  of  the  witnesses  but  also  the  facts 
and  circumstances  proved  by  the  evidence  and 

that  surround  the  case,  together  with  reasonable  in- 
ferences that  can  be  drawn  therefrom.  It  appears 
by  the  evidence,  as  well  as  by  the  answers  to  inter- 
rogatories, that  the  crossing  which  was  involved  in 
this  accident  was  not  wide  enough  to  permit  the  pass- 
age of  the  separator.  While  there  is  some  contradic- 
tion as  to  the  width  of  the  crossing  and  of  the  ap- 
proaches thereto,  after  examining  the  photographs 
that  are  made  a  part  of  the  record,  and  in  view  of 
the  finding  by  the  jury  that  the  cause  of  the  separator 
getting  stalled  upon  the  railroad  tracks,  and  the  en- 
gine drive  wheels  slipping  on  the  rail,  was  not  be- 
cause of  the  lugs  or  grouters  of  the  drive  wheels 
being  worn  off,  the  jury  was  justified  in  its  finding 
by  its  general  verdict  that  the  appellee  was  not  guilty 
of  negligence  in  stalling  upon  the  track.  Certainly 
there  is  no  evidence  of  contributory  negligence  there- 
after, for  appellee  was  diligent  in  his  efforts  to  re- 
move the  separator  from  the  track,  and  in  his  efforts 
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to  stop  the  train  before  the  damage  was  sustained. 

The  second  paragraph  of  the  complaint  does  not 
present  the  doctrine  of  last  clear  chance,  nor  of  wil- 
ful injury  upon  the  part  of  appellant  *s  serv- 

5.  ants.  By  its  allegations  it  presents  a  case  of 
simple  negligence.  We  have  already  held  that 
appellee  was  not  guilty  of  negligence  in  permitting 
his  separator  to  be  stalled  upon  the  track,  or  in  failing 
to  remove  it  before  it  was  damaged.  The  question 
then  is  whether  the  appellant  ^s  servants  were  negli- 
gent, as  averred  in  the  second  paragraph  of  the  com- 
plaint, and,  if  so,  did  such  negligence  result  in  the 
injury  complained  of,  which  was  the  basis  of  this 
action  f  It  appears  by  the  evidence  that  the  track 
from  the  crossing  to  the  east,  being  the  direction 
from  which  the  train  was  approaching,  was  straight 
for  a  distance  of  three  miles.  In  the  record  appears 
a  photograph  taken  with  a  camera  located  about  two 
miles  to  the  east  of  the  crossing,  showing  a  straight 
track  with  an  automobile  standing  over  the  crossing 
involved.  The  engineer  himself  testified  that  he  saw 
the  separator  on  the  crossing  three-quarters  of  a  mile 
away,  and  that  he  could  see  a  dark  object  there  when 
he  was  a  mile  and  a  half  away.  He  further  testified 
that  he  could  make  a  service  stop  in  three-quarters  of 
a  mile,  by  which  we  understand  a  stop  without  the 
application  of  the  emergency  brakes.  As  he  ap- 
proached this  crossing,  the  servant  of  appellee  went 
down  the  track  500  feet,  swinging  a  lantern  and  wav- 
ing a  red  handkerchief  across  the  track.  There  is 
some  dispute  in  the  evidence  as  to  the  time  when  the 
emergency  brakes  were  applied,  but  one  witness  tes- 
tified that  he  saw  the  train  approaching,  and  that  such 
brakes  were  applied  at  about  250  feet  of  the  crossing. 
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The  engineer  says  that  he  did  not  see  the  party  who 
attempted  to  flag  his  train.  From  the  foregoing  evi- 
dence, the  court  holds  that  the  jury  was  justified  in 
finding,  by  its  general  verdict,  that  the  employes  in 
charge  of  the  approaching  train  carelessly  and  negli- 
gently failed  to  observe  the  obstruction  of  the  cross- 
ing and  to  stop  the  train  in  time  to  prevent  the 
injury.  The  evidence  is  sufficient  to  sustain  the  ver- 
dict. 

Appellant  next  complains  of  the  giving  of  appel- 
lee's instruction  No.  3,  for  the  reason  that  there  is 

omitted  therefrom  the  element  of  contributory 
6-8.   negligence.     Under  the  evidence  in  this  case 

as  aforesaid,  the  appellee  was  not  guilty  of 
contributory  negligence.  Further,  by  appellant's  in- 
struction No.  3,  which  was  given,  the  jury  was  fully 
instructed  with  reference  to  the  contributory  negli- 
gence of  the  appellee.  Instruction  No.  4  was  a  cor- 
rect statement  of  the  law  with  reference  to  the  dam- 
ages sustained  by  appellee,  though  it  might  well  have 
been  more  specific  as  to  the  elements  of  damage. 
Appell9.nt,  having  failed  to  tender  a  correct  instruc- 
tion that  was  more  specific,  may  riot  complain.  The 
refusal  of  the  court  to  give  other  instructions  ten- 
dered by  appellant  is  complained  of,  but,  after  read- 
ing such  instructions,  we  deem  it  sufficient  to  say  that 
they  were  properly  refused,  without  extending  this 
opinion  by  a  discussion  of  them.  Appellant  could 
not  have  been  harmed  because  appellee  was  permit- 
ted to  show  the  amount  of  travel  on  the  road  involved. 
It  was  proper  to  show  the  value  per  day  of  the  use 
of  such  a  separator  as  here  involved  as  one  of  the 
elements  of  appellee's  damages. 
The  judgment  is  affirmed. 
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Geand  Tbunk  and  Western  Railroad  v.  Glinski. 

[No.  10,092.     nied  November  21,  1919.] 

1.  Tbial. — Instruoiions, — Covered  Requests  Properly  Refused. — 
It  was  proper  to  refuse  requested  Instructions  fully  covered 
by  instructions  given,    p.  398. 

2.  Appeal. — Instructions. — Evidence. — Burden  on  Appeal. — ^When 
an  appellant  claims  that  an  Instruction  should  have  been  given, 
it  has  the  burden  of  showing  that  it  is  applicable  to  the  evidence. 
p.  399. 

8.  Appeal. — Instructions. — Briefs, — Presumptionsj — Where  appel- 
lant by  his  brief  fails  to  set  out  in  his  statement  of  the  evidence 
.  written  instruments  upon  whose  contents  depend  the  correct- 
ness of  rulings  refusing  and  giving  instructions,  no  error  Is 
shown,  as  the  presumption  is  that  the  action  of  the  court  was 
correct,    p.  399. 

4.  Appeal. — Carriers. — Instructions. — Bill  of  Lading. — Delivery. — 
Where,  in  an  action  for  negligent  loss  of  goods  by  carrier,  the  evi- 
dence was  such  as  to  make  it  a  question  of  fact  whether  the 
goods  had  been  delivered  to  the  plaintiff,  it  was  error  for  the 
court  to  instruct  the  jury  as  matter  of  law  that  the  carrier  was 
bound  to  care  for  and  guard  such  goods  for  a  certain  i)eriod 
after  their  arrival,  under  the  provisions  of  the  bill  of  lading, 
and  without  reference  to  whether  such  goods  had  been  delivered, 
p.  400. 

5.  Cabbiers. — Lost  Goods. — Evidence  of  Delivery. — Question  of 
Fact. — Where  the  plaintiff  in  an  action  for  negligent  loss  of  goods 
rode  in  the  car  with  his  goods  and  horses  to  destination,  and 
there  signed  the  bill  of  lading  and  accepted  the  expense  bill,  and 
unloaded  -his  horses,  wagon  and  harness,  leaving  the  lost  goods 
in  the  car  on  the  unloading  track,  and  where  the  evidence  is  con- 
flicting as  to  whether  anything  was  said  between  him  and  the 

•  agent  of  the  carrier  on  the  subject  of  leaving  the  balance  of 
the  property  in  the  care  of  the  company,  the  question  as  to 
whether  the  property  had  been  delivered  to  plaintiff  was  a  ques- 
tion of  fact  for  the  jury.    p.  400. 

From  LaPorte  Circuit  Court;  James  F.  Gdllaher, 
Judge. 
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Action  by  Martin  B.  Glinski  against  the  Grand 
Trunk  and  Western  Railroad.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Reversed. 

Andrew  J.  Hickey  and  Norman  F.  Wolfe,  for  appel- 
lant. 
Ellsworth  E.  Weir,  for  appellee. 

« 

MoMahan,  J. — This  is  an  action  by  appellee 
against  appellant  to  recover  damages  for  personal 
property  alleged  to  have  been  stolen  while  in  appel- 
lant's possession.  There  was  a  trial  by  jury,  a  gen- 
eral verdict  for  appellee  with  answers  to  interroga- 
tories, and  a  judgment  upon  the  verdict  for  appellee. 

The  only  error  assigned  is  the  overruling  of  appel- 
lant's motion  for  a  new  trial.  The  complaint  is  in 
two  paragraphs.  The  first  alleges  that  appellee  de- 
livered to  appellant  at  GriflSth,  Indiana,  certain 
household  goods  and  horses  for  shipment  to  Crums- 
town,  Indiana,  and  that  appellant  failed  and  neglected 
to  deliver  the  same  to  appellee  at  Crumstown  or  any 
other  place.  The  second  paragraph  contains  the 
same  allegations  as  the  first,  and  also  alleges  that 
after  the  car  in  which  the  goods  were  shipped  had 
arrived  at  Crumstown,  and  had  been  placed  on  ap- 
pellant's track  for  the  purpose  of  being  unloaded, 
appellant  failed  and  neglected  to  properly  guard,  pro- 
tect, care  for,  and  to  look  after  said  car,  and  that  the 
car  was  entered  by  some  person  unknown,  and  said 
property  taken  therefrom  and  wholly  lost  to  appellee. 
Appellant  contends  that  the  court  erred  in 

1.     refusing  to  give  instructions  Nos.  1,  2,  3  and  4 

tendered  by  it.    Numbers  1  and  4  as  tendered 

are  fully  covered  by  Nos.  2  and  3  given  by  the  court. 

Instructions  Nos.  2  and  3  tendered  were  in  reference 
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to  the  construction  to  be  given  to  the  bill  of  lading 
and  live-stock  contract  under  which  the  property  was 
shipped. 

When  an  appellant  claims  that  an  instruction 
should  have  been  given,  it  has  the  burden  of  showing 
that  it  is  applicable  to  the  evidence.  The  ap- 
2-3.  pellant  contends  that  the  court  erred  in  refus- 
ing to  give  these  two  instructions,  the  correct- 
ness of  which  depends  wholly  upon  the  contents  of 
certain  written  instruments,  which  appellant  has 
failed  to  set  out  in  the  statement  of  the  evidence. 
No  error  is  therefore  shown  in  the  refusal  to  give 
these  instructions.  For  a  like  reason  we  hold  that 
there  was  no  error  in  the  fourth  instruction  given, 
wherein  the  court  instructed  the  jury  as  to  the  effect 
of  this  instrument,  and  told  them  that  it  had  no  effect 
on  the  liability  of  the  appellant  for  the  loss  of  the 
goods  mentioned  in  the  complaint.  In  the  absence 
of  a  showing  to  the  contrary,  we  must  presume  this 
instruction  is  correct. 

Complaint  is  also  made  of  the  eighth  instruction 
given  by  the  court  on  its  own  motion.  This  in- 
struction informed  the  jury  that  under  the  bill  of 
lading  the  appellee  was  entitled  to  forty-eight  hours 
after  notice  of  the  arrival  of  the  goods  to  unload 
them,  and  that  during  that  period  the  goods  were  in 
the  car  at  the  risk  of  appellant,  and  that  it  was  the 
appellant  *s  duty  to  properly  care  for  and  guard  such 
goods  during  that  time;  that  a  failure  to  properly 
protect  such  goods  would  be  negligence  on  its  part, 
for  which  it  would  be  liable. 

The  appellee  testified  that  he  rode  in  the  car  with 
the  property  from  Griffith  to  Crumstown,  and  after 
reaching  Crumstown  he  went  to  appellant's  agent  and 
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told  him  he  wanted  to  unload  the  horses,  wagon  and 
harness,  but  would  leave  all  of  the  other  goods  in  the 
car  until  he  got  a  room  in  the  house  at  the  farm; 
that  he  signed  a  bill  of  lading,  and  the  agent  gave 
him  the  expense  bill,  and  that  nothing  more  was  said 
by  either  appellee  or  the  agent ;  that  he  unloaded  the 
horses,  wagon  and  harness,  closed  the  door,  and  told 
appellant's  agent  that  he  was  leaving  the  balance  of 
the  property  in  the  care  of  the  company;  that  he 
went  away  and  did  not  return  until  two  days  later, 
and  found  part  of  the  goods  missing. 

Appellant's  agent  at  Crumstown  testified  that  the 
car  containing  appellee's  goods  was  placed  on  the 
unloading  track ;  that  appellee  came  to  the  office  of  the 
appellant  after  the  arrival  of  the  car  and  signed  a 
receipt,  after  which  appellee  unloaded  the  horses; 
that  appellee  did  not  say  anything  to  him  about  leav- 
ing the  goods  in  the  car. 

The  question  as  to  whether  the  property  had  been 

delivered  to  appellee  was  a  question  of  fact  for  the 

jury.    If  the  goods  were  delivered  to  appellee, 

4-5.    appellant's  liability  was  at  an  end.    If  there 

was  no  delivery  of  the  goods  left  in  the  car, 

then  appellant's  liability  had  not  ended.    Instruction 

No.  8  informed  the  jury  that,  as  a  matter  of  law, 

appellant  was  in  duty  bound  to  care  for  and  guard 

such  goods  for  a  period  of  forty-eight  hours  aftfer 

their  arrival  without  any  reference  to  whether  the 

goods  had  been  delivered  or  not.     This  instruction 

would  have  been  correct  if  it  had  been  limited  to  the 

theory  that  there  had  not  been  a  delivery  of  the  goods, 

but  in  the  form  given  it  was  error  for  which  judgment 

must  be  reversed. 

.  Judgment  reversed,  with  instructions  to  sustain 
the  motion  for  a  new  trial. 
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J.  P.  Smith  Shoe  Company  v.  Curme-Fbltman  Shoe 

Company. 

[No.  9,458.     Filed  January  11,  1918.     Rehearing  denied  June  28, 
1918.    Transfer  denied  November  21, 1919.] 

1.  Sai£S. — Actions  for  Breach  of  Contract, — Measure  of  Damr 
ages. — Ordinarily,  the  amount  recoverable  upon  breach  of  an 
executory  contract  of  sale  by  failure  to  deliver  the  articles 
bargained  for,  of  the  kind,  quality  or  quantity  designated,  at  the 
time  and  place  for  delivery,  is  the  difference  between  the  con- 
tract price  and  the  market  value  at  the  time  and  place  for  de- 
livery,   p.  419. 

2.  Saubs. — Actions  for  Breiich  of  Contract. — Damages. — Profits. — 
Generally,  the  consideration  of  future  profits,  upon  the  ques- 
tion of  damages  for  the  breach  of  an  executory  contract  of 
sale  by  failure  to  deliver,  is  excluded,  because  such  profits 
are  uncertain  of  realization,  are  contingent  upon  things  col- 
lateral to  the  contract,  and  cannot  be  said  to  have  been  within 
the  contemplation  of  the  parties  when  the  contract  was  made, 
p.  422. 

3.  Sales. — Actions  for  Breach  of  Contract. — Damages. — ProfUs. — 
When  Admissible. — Where  future  profits  may  be  ascertained  with 
reasonable  certainty  and  the  loss  of  them  Is  a  proximate  re- 
sult of  a  breach  of  a  contract  of  sale  by  failure  to  deliver,  or 
where  the  facts  show  with  reasonable  certainty  that  such  future 
profits  were  contemplated  by  the  parties  when  the  contract  was 
entered  into,  they  may  properly  be  considered  in  estimating 
the  damages,    p.  422. 

4.  Saijcs. — Actions  for  Breach  of  Contract. — Damages. — Profits,-^ 
Measure  of  Damages. — ^While,  in  some  cases^  the  amount  of  fu- 
ture profits  lost  by  failure  to  deliver  goods  under  a  contract  of 
sale  may  afford  the  most  satisfactory  means  of  ascertaining 
the  actual  damages  occasioned  by  such  breach,  such  profits 
are  not  to  be  taken  for  the  measure  of  damages,  but  are  only 
to  be  considered  in  connection  with  the  other  evidence  on  the 
question  in  estimating  the  damages  that  naturally  and  proxi- 
mately resulted  from  the  breach  of  contract,    p.  422. 

6.  Sales. — Action  for  Breach  of  Contract. — Damages. — Profits, — 
Correctness  of  Award. — ^Where,  upon  breach  of  an  executory  con- 
tract of  sale  by  failure  to  deliver,  it  happens  that  the  actual 
damages  sustained  do  not  substantially  differ  from  the  aggre- 

VOL.  71—25. 
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gate  of  lost  profits,  the  amount  awarded  will  not  necessarily 
be  erroneous  or  excessive  because  of  such  fact.    p.  423. 

6.  Sales. — Actions  for  Breach  of  Contract. — Oooda  Bought  for 
Resale  in  Established  Trade. — Profits. — Where  a  vendor  of  shoes 
to  be  manufactured  according  to  specifications  knew  that  the 
buyer  had  an  established  trade  on  such  shoes  at  certain  prices, 
such  knowledge  supplied  the  reasonable  certainty  of  profits  re- 
quisite to  their  consideration  as  an  element  of  damages  for 
the  breach  of  the  contract  of  sale  by  failure  to  deliver,    p.  428. 

7.  Sales. — Actions  for  Breach  of  Contract. — Goods  Unobtainable 
Blsevohere. — Measure  of  Damages. — Actual  Loss. — Retail  Price. — 
Where  the  manufacturer  broke  a  contract  for  the  sale  of  shoes 
to  a  retailer  at  a  time  when  there  was  no  market  at  which, 
or  dealer  from  whom,  shoes  of  the  particular  brand,  make  and 
quality  could  be  obtained,  the  actual  loss  was  the  measure  of 
damages,  and  the  price  at  which,  in  the  due  course  of  business, 
they  could  have  been  sold  by  the  purchaser  may  be  considered 
in  assessing  such  damages,    p.  435. 

8.  Sales. — Implied  Warranty. — Acceptance. — Caveat  Emptor. — 
Action  for  Price. — Counterclaim. — ^Under  a  contract  for  the  man- 
ufacture and  sale  of  shoes,  to  be  different  from  other  shoes 
manufactured  by  the  seller,  to  have  the  buyer's  name  stamped 
thereon  and  to  be  of  special  design,  pattern  and  grade  for  sale  to 
customers  acquainted  with  such  shoes  by  previous  purchases,  all 
of  which  was  known  to  both  parties,  there  was  an  implied  war- 
ranty that  such  shoes  would  be  reasonably  suited  for  such 
trade,  and  where  there  were  defects  therein  that  were  not 
known  to  the  buyer  and  would  not  have  been  ascertained  by  or- 
dinary inspection,  the  buyer  was  not  bound  to  return  the  shoes, 
but  could  keep  them,  and  if  sued  for  the  purchase  price  set 
up  his  damages  by  way  of  counterclaim,  since  in  such  a  case  the 
principle  of  caveat  emptor  is  not  applicable,    p.  436. 

9.  Tbial. — Findings  of  Fact  and  Conclusions  of  Law. — Sales. — 
Actions  for  Breach  of  Contract. — Damages. — Profits. — CJondu- 
sions  of  law  that  do  not  show  that  gross  retail  profits,  as  such, 
were  taken  as  the  measure  of  damages,  without  due  consideration 
of  other  facts  that  might  materially  affect  the  question  of  dam- 
ages, and  which,  in  an  action  for  breach  for  failure  to  deliver 
goods  under  an  executory  contract  of  sale,  are  based  upon  find- 
ings of  the  actual  value  of  the  goods,  as  ordered,  in  the  amount 
or  equivalent  of  the  retail  price,  and  of  other  facts  showing 
that  the  actual  damage  sustained  was  the  difference  between 
the  value  of  the  goods  at  the  time  and  place  for  delivery  and 
the  contract  price,  are  not  erroneous,  in  view  of  the  right  of  a 
vendee  to  hold  his  vendor  liable  for  the  increased  cost  of  pro- 
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curing  goods  elsewhere  in  case  of  the  failure  to  deliver  articles 
ordered  for  a  particular  purpose  known  to  the  vendor,    p.  437. 

10.  Evidence. — Sales, — Actiwia  for  Breach  of  Contra^, — Evidence 
of  Calls  for  Goods  6y  CiLstomers, — ^Where,  in  an  action  on  an 
executory  contract  for  the  sale  of  goods,  for  breach  by  failure 
to  deliver,  the  lost  profits  of  the  buyer  are  proper  for  consider- 
ation on  the  question  of  damages,  evidence  that  there  was  a  de- 
mand for  the  goods  ordered  is  admissible,    p.  439. 

11.  Appeal. — Sales. — Actions  on  Breach  of  Contract. — Evidence. — 
Private  Writings. — Res  Gestae. — It  was  error  to  exclude  records 
kept  by  the  vendor  in  the  regular  course  of  its  business  while 
engaged  in  manufacturing  shoes,  and  showing  all  the  details 
of  the  stock,  manufacture  and  shipment  thereof,  for  the  non- 
delivery of  part  of  the  order  for  which,  and  for  the  delivery  of 
others  in  a  defective  condition,  the  buyer  has  set  up  a  counter- 
claim for  damages,  such  records  being  part  of  the  res  gestae 
and  competent  evidence  on  the  issue  of  defects  in  the  shoes 
ascribed  in  the  counterclaim  to  faulty  manufacture,    p.  439. 

12.  Appeal. — Error — Exclusion  of  Evidence. — Not  Shown  Harmr 
less. — Presumption. — ^Where,  from  the  record,  the  Appellate 
Court  is  unable  to  say  that  an  error  was  harmless  in  excluding 
evidence  which  related  to  a  material  issuable  fact,  found  against 
the  complaining  party,  such  error  is  presumed  to  have  been 
harmful,    p.  441. 

From  Marion  Superior  Court  (93,610);  W.  W. 
Thornton,  Judge. 

Action  by  the  J.  P.  Smith  Shoe  Company  against 
the  Curme-Feltman  Shoe  Company,  wherein  defend- 
ant filed  a  counterclaim.  From  a  judgment  for  de- 
fendant, the  plaintiff  appeals.    Reversed. 

Clarence  E.  Weir,  Charles  P.  Bitter,  Charles  W. 
Richards,  J.  J.  CermaJc  and  McEwin,  Weissenbach  <& 
Schrimski,  for  appellant. 

Leander  J.  Monks,  John  F.  Rohhins,  Henry  C. 
Starr,  James  P.  Goodrich  and  Carl  H.  Weyl,  for  ap- 
pellee. 

Felt,  J. — This  suit  was  instituted  by  appellant  to 
recover  a  balance  due  for  shoes  alleged  to  have  been 
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sold  and  delivered  to  appellee.  There  are  two  para- 
graphs of  complaint.  The  first  counts  upon  shoes 
sold  and  delivered.  The  second  is  substantially  the 
same  as  the  first,  except  it  avers  a  parol  contract  for 
the  purchase  of  certain  shoes  by  appellee  from  appel- 
lant with  certain  modifications  thereof  during  the 
period  of  its  fulfillment. 

The  controverted  issues  arose  upon  appellees' 
counterclaim  filed  in  two  paragraphs.  The  counter- 
claim sought  to  recoup  by  way  of  damages  (1)  for 
defective  shoes  which  were  unsalable  and  were  by 
reason  thereof  returned  to  appellant;  (2)  for  shoes 
appellant  failed  to  manufacture  and  deliver  according 
to  the  contract  of  purchase;  (3)  loss  on  account  of 
sales  and  replacements  of  defective  shoes;  (4)  on  ac- 
count of  loss  occasioned  by  necessary  sales  of  defec- 
tive shoes  below  the  regular  retail  price;  (5)  for  loss 
occasioned  by  sales  of  mismated  shoes  and  necessary 
replacements  by  appellee;  (6)  for  loss  on  account  of 
defective  shoes  unsold  and  still  in  possession  of  ap- 
pellee at  the  time  of  the  trial. 

Upon  request  the  court  made  a  special  finding  of 
facts  and  stated  its  conclusions  of  law  thereon,  which 
were  in  favor  of  appellee,  and  awarded  net  damages 
in  its  favor  on  the  counterclaim  in  the  sum  of 
$1,021.93. 

Appellant's  motion  for  a  new  trial  was  overruled, 
and  judgment  was  rendered  on  the  conclusions  of 
law  for  the  aforesaid  amount  and  costs  of  suit. 

Appellant  has  assigned  as  error  each  of  the  several 
conclusions  of  law  and  the  overruling  of  its  motion 
for  a  new  trial. 

The  finding  of  facts  is  very  long.  We  therefore  set 
out  its  substance,  and  such  portions  thereof  as  will 
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enable  us  to  apprehend  and  decide  the  questions  pre- 
sented by  the  briefs. 

The  findings  show  that  appellant  was,  and  for  many 
years  had  been,  a  manufacturer  of  shoes,  in  the  city 
of  Chicago,  which  it  sold  to  retail  dealers;  that  ap- 
pellee is  a  corporation  engaged  in  the  business  of 
selling  shoes  at  retail  in  its  several  stores  located  in 
the  cities  of  Indianapolis,  Richmond  and  Muncie,  In- 
diana; that  it  has  been  engaged  in  such  business  con- 
tinuously since  March,  1911,  during  all  of  which  time 
it  had  been  a  customer  of  appellant,  and  had  pur- 
chased from  it  large  quantities  of  both  high  shoes 
and  Oxfords  of  the  kinds  and  grades  described  in  the 
complaint,  which  shoes  it  had  sold  to  its  customers, 
and  had  thereby  built  up  an  extensive  trade  in  such 
shoes  and  created  a  demand  for  them  among  the  cus- 
tomers of  its  several  retail  stores  aforesaid,  prior  to 
and  during  the  year  1913 ;  that  the  shoes  so  purchased 
and  used  by  appellee  were  bought  on  orders  given  to 
appellant's  agent,  W.  0.  HoUoway,  at  appellee's 
store  in  the  city  of  Indianapolis,  Indiana,  and  were 
so  sold  to  appellee  to  be  resold  by  it  in  the  usual 
course  of  retail  trade  to  its  customers  of  its  several 
stores  aforesaid,  all  of  which  was  known  to  appellant 
at  all  times  during  the  period  covered  by  the  trans- 
actions aforesaid  up  to  and  including  the  transactions 
in  the  fall  of  1912  and  subsequently  thereto ;  that  the 
agent  of  appellant  called  upon  appellee  on  September 
17  and  November  22, 1912,  to  sell  shoes  on  orders  for 
future  delivery;  that  appellant  was  then  engaged  in 
the  construction  of  a  new  factory,  and,  fearing  delay 
in  the  delivery  of  shoes  purchased,  appellee  refused 
to  place  any  orders  therefor  with  appellant,  except 
upon  the  condition  that  any  shoes  ordered  should  be 
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manufactured  and  made  ready  for  shipment  to  appel- 
lee before  removal  to  the  new  factory  aforesaid,  to 
which  condition  appellant  expressly  agreed;  that,  in 
pursuance  of  such  agreement,  on  September  17, 1912, 
appellee  ordered  from  appellant  2,770  pairs  of  Oxford 
shoes  to  be  shipped  February  1,  1913,  to  its  several 
stores  as  indicated;  that  on  November  22,  1912,  ap- 
pellee bought  through  appellant's  agent  aforesaid 
1,320  pairs  of  high  shoes  to  be  ready  for  shipment  by 
February  15, 1913,  and  846  pairs  of  high  shoes  known 
and  designated  as  ** tramp  last'';  that  the  purchase 
price  of  all  of  said  shoes  was  made  f .  o.  b.  Chicago, 
as  follows : 

Oxfords  $2.75  per  pair  except  103  pairs,  which 
were  $2.60  per  pair. 

High  shoes,  not  tramp  last,  per  pair:  25  pairs, 
$3.25;  714  pairs,  $2.85;  578  pairs,  $3.35;  846 
pairs,  tramp  last,  $2.85. 

Appellee  also  bought  from  appellant  certain  other 
shoes  designated  ** stock  shoes,"  for  which  it  agreed 
to  pay  the  sum  of  $465 ;  that  all  the  indebtedness  due 
for  shoes  purchased  as  aforesaid  has  been  paid,  ex- 
cept the  sum  of  $3,283.27,  which  amount  is  due  and 
unpaid,  and  is  subject  to  all  lawful  amounts  arising 
out  of  appellees'  counterclaim  filed  herein;  *Hhat  it 
was  agreed  by  plaintiff  and  defendant,  as  a  part  of 
said  orders  and  sales  of  shoes,  that  all  shoes  so  or- 
dered by  defendant  should  be  manufactured  by  plain- 
tiff in  special  designs  and  patterns  for  defendant, 
different  from  all  other  shoes  manufactured  by  plain- 
tiff, and  when  so  manufactured  they  should  have  the 
name  of  defendant  stamped  therein  and  thereon  by 
plaintiff;  and  that  all  such  shoes  so  manufactured 
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under  such  orders  were  accordingly  so  made  up  in 
such  special  designs  and  patterns,  and  were  so 
stamped  with  the  name  of  defendant. 

*  *  That  at  the  time  of  soliciting  the  orders  for  shoes 
by  plaintijBf  from  defendant,  and  on  the  agreement  of 
plaintiff  so  to  sell  such  shoes  to  defendant  pursuant 
thereto,  plaintiff  knew  and  understood  that  said  shoes 
were  being  purchased  by  defendant  to  be  resold  to 
its  customers  in  the  usual  course  of  its  retail  trade 
at  its  three  said  several  stores,  and  that  there  was  at 
that  time  an  extensive  demand  there  for  them  among 
defendant's  customers,  and  that  at  the  time  of  the 
giving  of  said  orders  by  defendant,  and  of  the  agree- 
ment of  plaintiff  so  to  manufacture  and  sell  said 
shoes  to  defendant,  it  was  within  the  contemplation 
of  the  parties  that  said  shoes  should  be  sold  by  de- 
fendant at  a  retailer's  profit,  as  hereinafter  set  forth, 
at  its  said  three  places  of  business."  That  appellee 
was  at  all  times  ready  and  wiUmg  to  perform  its  part 
of  said  contracts  of  purchase,  and  has  fully  per- 
formed the  same  except  as  prevented  by  the  failures 
or  occasioned  by  the  default  of  appellant  in  relation 
thereto. 

Appellant  failed  and  neglected  to  manufacture  and 
ship  to  appellee  said  Oxford  shoes  by  February  1, 
1913,  in  accordance  with  its  contract,  though  it  could 
have  done  so,  but  it  did  make  shipments  thereunder  as 
follows : 

**To  defendant  at  its  said  Indianapolis  store: 

March  14,  1913 183  pairs 

''       17,    ''    97     " 

**       19,    **    214     '' 

''       21,    *'    103      ** 

**       24,    '' 139      '' 


408 


APPELLATE  COURT  OP  INDIANA, 


J.  P.  Smith  Shoe  Co.  v.  Curme-Feltman  Shoe  Co.-~71  Ind.  App.  401. 


April 


n 


a 


a 


a 


May 


2, 

7, 

11, 
18, 

20, 
13, 


199 
111 
85 
127 
124 
108 


A  total  of 1,490  pairs. 

To  the  defendant  at  its  Richmond  store : 
March  17,  1913 44  pairs 
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a 

21,    " 

a 

24,    " 

pril 

2,    " 

ti 

7,    " 

n 

11,    " 

a 

16,    " 

a 

21,    " 

n 

25,    " 

n 

29,    " 

ay 

2,    " 

ii 

13,    " 

ii 

19,    " 

125 

25 

20 

77 

33 

39 

114 

98 

71 

24 

75 

24 

33 

A  total  of 802  pairs. 

....To  defendant  at  its  Muncie  store: 

March  17,  1913 101  pairs 


ii 

19,    " 

ii 

21,    " 

April 

2,    " 

ii 

7,    " 

ii 

11,    " 

21 

52 

109 

62 

133 

A  total  of 478 


pairs. 


t$ 
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(11)  That,  without  any  fault  of  appellee,  appel- 
lant failed  to  manufacture  and  ship  to  it,  or  to  have 
ready  for  shipment  oh  call  as  per  contract,  by  Feb- 
ruary 15,  1913,  said  1,320  pairs  of  high  shoes,  not 
tramp  last,  though  there  was  ample  time  to  have  done 
so;  that  appellee  frequently  demanded  the  delivery 
of  said  shoes  according  to  contract,  and  after  Febru- 
ary 15,  1913,  urged  delivery  thereof  at  its  several 
stores  aforesaid,  but  was  only  able  to  receive  ship- 
ments as  follows : 

To  defendant's  said  Indianapolis  store: 


n 


April 


March  21,  1913 
24, 
2, 

7, 

11, 

18, 

29, 


(( 


(< 


<< 


<( 


2  pairs 

42      " 
202 

57 
100 

14 

12 


<< 


<< 


(< 


(< 


It 


A  total  of 

To  defendant 's  Richmond  store : 

March  21,  1913 

"       24, 

April      2, 

24, 

25, 

29, 


429 


ii 


it 
H 

ii 
a 
it 


18  pairs 
66      '' 

72  '' 
24  '' 
24  '' 
18      '' 


222 


tl 


A  total  of 

To  defendant's  Muncie  store: 

April      2,1913 36  pairs 

7,    "    18 

29,    ** 24 


ii 

ii 


ii 
ii 


A  total  of 78     " 
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That  of  the  1,320  pairs  of  shoes  aforesaid  appel- 
lant shipped  to  appellee  only  729  pairs  in  the  lots  at 
the  dates  and  places  above  indicated,  and  wholly 
failed  to  deliver  to  appellee  591  pairs  thereof  at  any 
time  or  place,  though  appellee  frequently  demanded 
and  urged  shipment  thereof ;  that  on  March  24  appel- 
lee was  notified  by  appellant  that  said  591  pairs  of 
shoes  had  not  been  manufactured  and  could  not  be 
manufactured  and  made  ready  for  shipment  before 
June  1,  1913,  and  asked  if  appellee  desired  to  have 
them  made  for  delivery  at  that  time ;  that  thereupon, 
owing  to  the  delay  and  lateness  of  the  proposed  de- 
livery, and  the  improbability  of  being  able  to  sell  the 
same,  appellee  directed  the  cancellation  of  that  por- 
tion of  the  order,  and  the  same  were  never  delivered ; 
that,  if  said  591  pairs  of  high  shoes  had  been  shipped 
to  appellee  according  to  contract,  the  cost  of  freight 
and  drayage  thereon  would  not  have  exceeded  $9; 
that  the  value  of  the  aforesaid  2,770  pairs  of  Oxford 
shoes  in  the  Spring  and  Summer  of  1913,  if  manu- 
factured and  delivered  in  accordance  with  the  con- 
tract therefor,  at  appellee 's  several  places  of  business 
aforesaid,  was  $4  per  pair,  or  $11,080;  that  there  was 
a  heavy  demand  for  said  shoes  at  the  stores  afore- 
said, beginning  in  February  and  extending  into  the 
summer  of  1913 ;  that,  if  said  shoes  had  been  shipped 
by  February  1,  1913,  or  within  a  reasonable  time 
thereafter,  appellee  could  and  would  have  sold  all  of 
them  at  $4  per  pair. 

(14)  The  finding  sets  out  in  detail  facts  to  show 
that  twenty  pairs  of  Oxford  shoes  were  mismated, 
and  the  fact  was  not  known  to  appellant  when  the 
same  were  received,  and  that  350  pairs  were  so  poor 
in  quality  of  material  and  in  workmanship  as  to  be 


MAY  TERM,  1919.  411 


J.  p.  Smith  Shoe  Co.  v.  Curme-Feltman  Shoe  Co.— 71  Ind.  App.  401. 


unsalable,  and  the  same  were  returned  to  and  re- 
ceived by  appellant,  and  appellee  was  credited  there- 
for on  its  account ;  that,  if  said  350  pairs  of  shoes  had 
been  of  the  quality  and  finish  contracted  for,  appellee 
could  and  would  have  sold  all  of  them  for  $4  per  pair 
during  the  Spring  and  Summer  of  1913 ;  that  of  the 
Oxford  shoes  aforesaid,  1,031  pairs  were  not  properly 
dried  and  seasoned  on  the  lasts,  were  defective,  and 
when  sold  became  unfit  for  wear  in  a  few  days;  (15) 
that  160  pairs  of  such  shoes  were  returned  to  appel- 
lee by  customers,  and,  on  account  of  such  defects, 
appellee  replaced  them  with  other  shoes  of  the  value 
of  $4  per  pair,  without  receiving  any  additional  com- 
pensation therefor ;  that  because  of  such  defects,  ap- 
pellee was  compelled  to  sell  said  shoes  at  a  reduced 
price,  below  $4,  viz. : 

125  pairs  at $1.95  per  pair 

175     ''     '' 1.45    ''     '' 

350     ''     " 1.00    '*      ** 

That,  if  the  same  had  been  delivered  to  appellee 
in  good  condition,  it  could  have  sold  the  650  pairs 
aforesaid  for  $4  per  pair;  that  appellant  was  com- 
pelled to  and  did  replace  twenty  pairs  of  mismated 
Oxford  shoes  aforesaid  with  other  shoes  of  the  value 
of  $4  per  pair;  (15)  that  appellee  was  unable  to  sell 
221  pairs  of  said  defective  Oxford  shoes,  has  them 
on  hand,  and  they  are  of  the  value  of  fifty  cents  per 
pair,  or  $110.50. 

That,  if  said  1,320  pairs  of  high  shoes  so  ordered 
as  aforesaid  had  been  delivered  at  the  times  specified, 
and  had  been  of  the  designated  grade  and  quality,  717 
pairs  thereof,  at  appellee's  stores  aforesaid,  would 
have  been  of  the  value  of  $4  per  pair  during  the  sea- 
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son  of  1913,  or  $2,868,  and  603  pairs,  under  the  same 
conditions,  would  have  been  of  the  value  of  $5  per 
pair,  or  $3,015,  and  appellee  could  and  would  have 
sold  all  of  them  for  the  prices  aforesaid  during  the 
proper  season  of  1913. 

(18)  That  of  the  729  pairs  of  high  shoes,  and  also 
the  591  pairs  aforesaid,  part  were  $4  and  part  $5 
per  pair  at  retail  in  appellee 's  stores ;  that  of  the  729 
pairs  aforesaid  ninety  pairs  of  those  priced  at  $4 
and  100  pairs  of  those  priced  at  $5  were  defective  and 
ill  fitting  when  delivered  to  appellee,  and,  because 
of  such  defective  condition,  during  the  season  of 
1913,  appellee  was  compelled  to  and  did  sell  fifty  pairs 
of  said  $4  shoes  at  $2.95  per  pair,  which  amount  was 
the  fair  and  reasonable  value,  also  100  pairs  of  said 
$5  shoes  at  $3.95  per  pair,  which  was  the. fair  and 
reasonable  value  thereof;  (19)  that  of  said  ninety 
pairs  appellee  sold  forty  pairs  at  $4  per  pair,  and, 
because  of  the  defects  aforesaid,  all  of  them  were 
returned  to  appellee  in  a  few  days  after  sale,  in  a 
wrinkled,  out-of-shape  condition,  wholly  unfit  for 
use;  that  because  thereof  appellee  was  compelled  to 
and  did  replace  them  with  forty  pairs  of  other  shoes 
of  the  value  of  $4  per  pair,  or  $160;  (19)  that  five 
pairs  of  such  shoes  were  mismated  by  appellant,  with- 
out the  knowledge  of  appellee,  on  account  of  which 
appellee  was  compelled  to  replace  them  to  customers 
at  a  cost  of  $20;  that  the  shoes  so  returned  were  of 
no  value  whatever. 

**That  there  was  no  market,  or  place  known  to  or 
accessible  to  defendant,  other  than  the  factory  of 
plaintiff,  where  it  could  obtain  Oxford  shoes  or  high 
shoes,  not  tramp  last,  in  quantity,  quality,  kind,  and 
in  particular  style  and  description  like  those  ordered 
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by  defendant  from  plaintiflF  on  said  respective  dates 
of  September  17, 1912,  and  November  22, 1912,  at  any 
time  after  the  default  and  failure  of  plaintiff  to  com- 
ply with  its  agreement  to  manufacture  and  ship  said 
Oxford  shoes  by  February  1, 1913,  or  within  a  reason- 
able time  thereafter;  and  to  manufacture  said  high 
shoes,  not  tramp  last,  complete  and  ready  for  ship- 
ment by  February  15,  1913,  or  within  a  reasonable 
time  thereafter,  and  no  such  market  where  defendant 
could,  at  any  time  after  such  default  and  failure, 
obtain  shoes  of  any  kind  to  take  the  place  of  those 
so  ordered  from  plaintiff  that  would  meet  the  needs 
and  demands  of  its  retail  trade  in  any  of  its  several 
stores.  That  when  it  became  known  to  defendant  that 
plaintiff  had  failed  so  to  manufacture  and  ship  said 
Oxford  shoes  by  February  1,  1913,  defendant  at  once 
and  on  divers  times  thereafter  communicated  with 
plaintiff,  and  urged  and  requested  plaintiff  for  ship- 
ments and  deliveries  of  said  shoes,  and  plaintiff  in 
response  made  repeated  promises  of  early  shipments, 
which  promises  were  relied  on  by  defendant,  but 
which  were  broken  by  plaintiff.  That  at  divers  times 
during  said  period  of  plaintiff's  delays  in  shipments 
defendant  requested  plaintiff  to  make  shipments  to  it 
of  stock  shoes  to  supply  the  place  in  its  trade  of 
those  so  ordered,  but  plaintiff  failed  and  neglected 
to  furnish  and  supply  any  of  them,  except  to  the 
amount  and  value  of  four  hundred  sixty-five  and 
forty-hundredths  dollars    ($465.40),  as  hereinabove 

stated. 
am    m    •    rpj^^^  ^^  ^y  ^jj^^g  g^f^-^j.  February  1, 

1913,  and  during  and  throughout  the  season  of  the 
year,  1913,  defendant  kept  and  maintained  proper 
and  adequate  storerooms,  properly  equipped,  at  its 
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said  three  several  places  of  business,  and  a  sufficient 
force  of  clerks  and  employes,  superintendents  and 
managers  to  handle,  care  for,  transact  and  carry  on 
its  retail  business  therein,  all  of  which  plaintiff  then 
and  there  knew,  but  the  expense  thereof  was  not 
added  to  nor  increased,  nor  any  of  its  overhead  ex- 
penses increased  or  added  to,  by  reason  of  the  sales 
of  shoes  therein,  so  ordered  and  so  shipped  from 
plaintiff  to  defendant ;  and,  if  plaintiff  had  manufac- 
tured and  shipped  to  defendant  all  shoes  so  ordered 
on  September  17,  1912,  and  November  22,  1912,  in 
accordance  with  the  terms  of  said  orders,  and  of  de- 
fendant's calls  for  shipments  of  said  high  shoes,  not 
tramp  last,  defendant  would  and  could  have  cared  for, 
handled  and  sold  the  same,  in  its  several  stores  in  the 
usual  course  of  its  retail  trade,  without  being  there- 
by put  to  any  additional  expense  by  reason  thereof 
over  and  above  the  expenses  that  it  would  otherwise 
have  incurred  in  conducting  and  carrying  on  its  busi- 
ness at  its  three  several  stores  and  places  of  busi- 
ness. ' ' 

The  court  also  finds  that  all  the  shoes  ordered  by 
appellee  as  aforesaid,  at  the  times  of  shipment  desig- 
nated in  the  contract,  were  of  the  value  of  the  prices 
therein  named,  f .  o.  b.  Chicago. 

*  *  That  plaintiff  manufactured  for  and  sold  the  Ox- 
ford shoes  to  defendant,  to  be  resold  by  it  at  four 
dollars  ($4.00)  per  pair  at  retail,  it  being  plaintiff's 
intention  and  design  that  such  shoes  should  be  put  on 
the  retail  market  at  that  price ;  and  plaintiff  manufac- 
tured for  and  sold  to  defendant  seven  hundred  seven- 
teen (717)  pairs  of  high  shoes,  not  tramp  last,  to  be 
resold  by  it  at  four  dollars  ($4.00)  per  pair,  and  six 
hundred  three  (603)  pairs  at  five  dollars  ($5.00)  per 
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pair,  it  being  plaintiff  *s  intention  and  design  that 
such  shoes  should  be  put  on  the  retail  market  at  those 
prices. '  ^ 

The  court  stated  its  conclusions  of  law  on  the  fore- 
going facts  as  follows :  * '  (1)  That  plaintiff  is  entitled 
to  recover  of  and  from  defendant  the  unpaid  balance 
of  the  purchase  money  for  the  shoes  so  sold  and  deliv- 
ered to  defendant  the  sum  of  three  thousand  two  hun- 
dred eighty-three  and  twenty-seven  hundredths  dol- 
lars ($3,283.27),  subject  to  all  indebtedness  existing 
in  favor  of  defendant  from  plaintiff  by  reason  of  the 
facts  found  and  set  forth  in  the  above  and  foregoing 
finding  of  facts.  (2)  That  defendant  is  entitled  to 
recover  of  and  from  the  plaintiff  the  sum  of  four  hun- 
dred forty-two  and  fifty  hundredths  ($442.50)  dollars 
for  and  on  account  of  its  loss  sustained  on  three  hun- 
dred fifty-four  (354)  pairs  of  Oxford  shoes,  shipped 
and  delivered  to  defendant  in  defective  condition,  and 
by  reason  thereof  returned  by  defendant  to  plaintiff, 
as  found  and  set  out  in  finding  fourteen  (14)  of  the 
above  and  foregoing  findings  of  the  court.  (3)  That 
defendant  is  entitled  to  recover  of  and  from  the  plain- 
tiff the  sum  of  six  hundred  and  forty  dollars  ($640.00) 
on  account  of  its  loss  sustained  in  the  sale  and  re- 
placement of  one  hundred  sixty  (160)  pairs  of  Oxford 
shoes,  as  found  and  set  forth  in  finding  fifteen  (15)  of 
the  foregoing  findings  of  the  court.  (4)  That  defend- 
ant is  entitled  to  recover  of  and  from  the  plaintiff 
the  sum  of  seventeen  hundred  fifty-two  and  fif ty-hun- 
dredths  dollars  ($1,752.50)  on  account  of  its  loss  sus- 
tained in  the  sales  below  price  of  six  hundred  fifty 
(650)  pairs  of  Oxford  shoes,  as  found  and  set  forth 
in  finding  15  of  the  above  and  foregoing  findings  of 
the  court.    (5)  That  defendant  is  entitled  to  recover 
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of  and  from  the  plaintiff  the  sum  of  $80.00  on  account 
of  its  loss  sustained  in  the  sales  and  replacements  of 
80  pairs  of  mismated  Oxford  shoes,  as  found  and  set 
forth  in  finding  15  of  the  above  and  foregoing  find- 
ings of  the  court.  (6)  That  defendant  is  entitled  to 
recover  of  and  from  the  plaintiff  the  sum  of  $773.50 
on  account  of  its  loss  sustained  on  221  pairs  of  defec- 
tive Oxford  shoes  shipped  and  delivered  to  defend- 
ant, as  found  and  set  forth  in  finding  15  of  the  above 
and  foregoing  findings  of  the  court.  (7)  That  de- 
fendant is  entitled  to  recover  of  and  from  the  plain- 
tiff the  sum  of  $157.50  on  account  of  its  loss  sustained 
on  sales  of  150  pairs  of  defective  high  shoes,  not 
tramp  last,  as  found  and  set  out  in  finding  19  of  the 
above  and  foregoing  findings  of  the  court.  (8)  That 
defendant  is  entitled  to  recover  of  and  from  the 
plaintiff  the  sum  of  $160.00  on  account  of  its  loss  sus- 
tained in  sales  and  replacements  of  40  pairs  of  de- 
fective high  shoes,  not  tramp  last,  as  found  and  set 
out  in  finding  19  of  the  above  and  foregoing  findings 
of  the  court.  (9)  That  defendant  is  entitled  to  re- 
cover of  and  from  the  plaintiff  the  sum  of  $20.00  on 
account  of  its  loss  sustained  on  sales  and  replace- 
ment of  5  pairs  of  mismated  high  shoes,  not  tramp 
last,  as  found  and  set  out  in  finding  19  of  the  above 
and  foregoing  findings  of  the  court.  (10)  That  de- 
fendant is  entitled  to  recover  of  and  from  the  plain- 
tiff the  sum  of  $384.00,  less  freight  and  drayage,  on 
account  of  its  loss  sustained  by  reason  of  the  failure 
of  plaintiff  to  manufacture,  ship  and  deliver  to  de- 
fendant, at  the  proper  time  during  the  season  of  1913, 
five  hundred  ninety-one  pairs  of  high  shoes,  not  tramp 
last,  as  found  and  set  out  in  findings  11  and  18  of  the 
above  and  foregoing  findings  of  the  court.    That  from 
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this  sum  of  $384.00  plaintiff  is  entitled  to  have  de- 
ducted the  probable  cost  of  freight  and  drayage  on 
such  shoes,  if  shipped,  in  the  sum  of  $9.00,  leaving  a 
net  balance  of  $375,00,  which  defendant  is  entitled 
to  recover  of  and  from  plaintiff  on  account  of  this 
item.  (11)  That  the  defendant  is  entitled  to  recover 
of  and  from  the  plaintiff  the  aggregate  of  the  above 
and  foregoing  items,  as  set  out  in  the  foregoing  con- 
clusions of  law  numbered  respectively  2,  3,  4,  5,  6,  7, 
8,  9,  and  10,  to  wit,  the  sum  of  $4,401.00.  That  from 
this  sum  plaintiff  is  entitled  to  have  deducted  the  simi 
of  $3,283.27,  being  the  unpaid  balance  of  the  purchase 
money  for  said  shoes,  and  the  further  sum  of  $95.80 
paid  out  as  freight,  express  and  drayage  charges  on 
shipments  of  such  shoes,  leaving  a  net  balance  of 
$1,021.93,  which  last-named  sum  defendant  is  entitled 
to  recover  of  and  from  plaintiff,  on  the  whole  case, 
together  with  its  costs  of  action. ' ' 

Appellant  contends  that  the  trial  court  erred  in 
each  of  said  conclusions  of  law,  except  the  first,  be- 
cause ^4t  applied  an  erroneous  rule  of  damages  and 
allowed  appellee,  as  a  part  of  its  damages,  purely 
remote  and  speculative  gross  retail  profits,**  and  the 
facts  found  authorize  no  other  or  different  conclu- 
sion ;  that  the  apparent  effort  in  the  findings  to  make 
the  difference  between  the  contract  price  of  the  shoes 
and  the  retail  selling  price  identical  with  gross  re- 
tail profits,  and  thereby  bring  the  case  under  the  gen- 
eral rule  for  the  measure  of  damages  in  such  cases, 
cannot  change  the  fact  that  the  court  awarded  appel- 
lee gross  retail,  indefinite,  and  speculative,  profits; 
that  denominating  or  calling  gross  retail  profits  by 
another  name  does  not  change  their  character  or  re- 
move the  indefiniteness  and  uncertainty  on  account 

VOL.  71—26. 
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of  which  the  law  excludes  such  profits  as  the  measure 
of  damages  in  cases  like  the  one  now  under  considera- 
tion; that  the  true  measure  of  damages  applicable 
to  this  case  is  the  general  rule  which  allows  the  ven- 
dee to  recover  as  damages  for  failure  of  the  vendor 
to  deliver  goods  according  to  contract  the  difference 
between  the  contract  price  and  the  market  value  of 
such  goods  at  the  time  and  place  stipulated  for  deliv- 
ery and  interest. 

Appellee  asserts  that  both  the  evidence  and  the 
facts  found  by  the  court  show  that  the  shoes  in  ques- 
tion were  ordered  by  it  to  be  manufactured  in  special 
designs  and  patterns  by  appellant,  and  to  be  deliv- 
ered at  stated  times  to  appellee,  to  be  sold  at  retail 
to  its  customers  at  its  several  stores ;  that  there  was 
default  on  the  part  of  appellant  in  the  general  par- 
ticulars found  and  stated  by  the  court;  that,  as  a 
direct  result  of  such  defaults  and  failures  on  the  part 
of  appellant,  appellee  was  damaged  *'in  loss  of  profits 
and  in  other  respects  as  found  and  allowed  by  the 
court ; '  ^  that  the  evidence  shows  and  the  court  found 
as  a  fact '  *  that  it  was  within  the  contemplation  of  the 
parties  to  the  contract  that  the  shoes  were  to  be  re- 
sold by  the  appellee,  in  the  usual  course  of  retail 
trade ; ' '  that  the  court  has  found  and  stated  the  value 
of  all  the  shoes  purchased  at  the  time  they  were  to 
have  been  delivered  under  the  contract  at  appellee's 
several  stores,  which  under  the  law  means  market 
value ;  that  under  the  facts  so  found  the  result  is  sub- 
stantially the  same  whether  the  general  rule  of  dam- 
ages be  applied  for  the  failure  of  the  vendor  to  deliver 
the  articles  sold  at  the  designated  time  and  place,  and 
of  the  kind  and  quality  specified  in  the  contract,  or 
whether  the  rule  of  special  damages  be  invoked, 
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which,  on  proper  showing,  permits  t^e  recovery  of 
lost  retail  profits  as  damages. 

The  general  rule  for  the  measure  of  damages  for 

the  breach  of  an  executory  contract  by  the  vendor, 

by  failure  to  deliver  the  articles  bargained  for, 

1.  of  the  kind,  quality,  or  quantity  designated,  at 
the  time  and  place  appointed  for  delivery,  ordi- 
narily limits  the  recovery  to  such  damages  as  natu- 
rally and  proximately  result  from  the  failure  or  de- 
fault complained  of,  or  such  as  may  reasonably  be 
presumed  to  have  been  within  the  contemplation  of 
both  parties  at  the  time  the  contract  was  made,  as 
the  probable  result  of  a  breach  thereof. 

The  amount  of  damages  recoverable  in  such  cases 
is  ordinarily  the  difference  in  amount  between  the 
contract  price  and  the  market  value  of  the  articles  or 
property  in  question  at  the  time  and  place  appointed 
for  delivery.  ConnersvUle  Wagon  Co.  v.  McFarlan 
Carriage  Co.  (1906),  166  Ind.  123,  135,  76  N.  E.  294, 
3  L.  R.  A.  (N.  S.)  709;  Acme  Cycle  Co.  v.  Clarke 
(1901),  157  Ind,  271,  276,  61  N.  E.  561;  BerJcey  &  Gay 
Furn.  Co.  v.  Hascall  (1890),  123  Ind.  502,  507,  24  N.  E. 
336,  8  L.  R.  A.  65 ;  Rakm  v.  Deig  (1889),  121  Ind.  283, 
286,  23  N.  E.  141;  2  Sutherland,  Damages  (4th  ed.) 
§§651,  652-662 ;  8  R.  C.  L.  451-461 ;  Hadley  v.  Baxen- 
dale,  5  Eng.  Ruling  Cases  502,  504,  9  Exch.  341,  356 ; 
Talcott  V.  Freedman  (1907),  149  Mich.  577,  579,  113 
N.  W.  13. 

Griffin,  v.  Colver  (1858),  16  N.  Y.  489,  69  Am.  Deo. 
718,  is  a  leading  case  on  the  subject  under  considera- 
tion. In  that  case  the  Court  of  Appeals,  among  other 
things,  said:  *'It  is  a  well-established  rule  of  the 
common  law  that  the  damages  to  be  recovered  for  a 
breach  of  contract  must  be  shown  with  certainty,  and 
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not  left  to  speculation  or  conjecture ;  and  it  is  under 
this  rule  that  profits  are  excluded  from  the  estimate 
of  damages  in  such  cases,  and  not  because  there  is 
anything  in  their  nature  which  should  per  se  prevent 
their  allowance.  Profits  which  would  certainly  have 
been  realized  but  for  the  defendant's  default  are 
recoverable;  those  which  are  speculative  or  contin- 
gent are  not.  •  •  •  Indeed,  it  is  clear  that  when- 
ever profits  are  rejected  as  an  item  of  damages,  it  is 
because  they  are  subject  to  too  many  contingencies, 
and  are  too  dependent  upon  the  fluctuations  of  mar- 
kets and  the  chances  of  business,  to  constitute  a  safe 
criterion  for  an  estimate  of  damages.  •  •  •  The 
broad,  general  rule  in  such  cases  is,  that  the  party 
injured  is  entitled  to  recover  all  his  damages,  includ- 
ing gains  prevented  as  well  as  losses  sustained;  and 
this  rule  is  subject  to  but  two  conditions:  the  dam- 
ages must  be  such  as  may  fairly  be  supposed  to  have 
entered  into  the  contemplation  of  the  parties  when 
they  made  the  contract,  that  is,  must  be  such  as  niight 
naturally  be  expected  to  follow  its  violation;  and 
they  must  be  certain,  both  in  their  nature  and  in  re- 
spect to  the  cause  from  which  they  proceed. 

**The  familiar  rules  on  the  subject  are  all  subordi- 
nate to  these.  For  instance :  That  the  damages  must 
flow  directly  and  naturally  from  the  breach  of  con- 
tract, is  a  mere  mode  of  expressing  the  first ;  and  that 
they  must  be  not  the  remote  but  proximate  conse- 
quence of  such  breach,  and  must  not  be  speculative  or 
contingent,  are  different  modifications  of  the  last. 

**  These  two  conditions  are  entirely  separate  and 
independent,  and  to  blend  them  tends  to  confusion; 
thus  the  damages  claimed  may  be  the  ordinary  and 
natural,  and  even  necessary  result  of  the  breach,  and 
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yet,  if  in  their  nature  uncertain,  they  must  be  re- 
jected, *  *  *  So  they  may  be  definite  and  cer- 
tain, and  clearly  consequent  upon  the  breach  of  con- 
tract, and  yet  if  such  as  would  not  naturally  flow 
from  such  breach,  but,  for  some  special  circumstances, 
collateral  to  the  contract  itself  or  foreign  to  its  ap- 
parent object,  they  cannot  be  recovered  *  *  */' 
Hadley  v.  Baxendale,  supra,  is  a  leading  English 
case  on  the  subject,  and  has  frequently  been  cited 
with  approval  and  followed  by  the  courts  of  America. 
In  that  case  it  is  said:  ** Where  two  parties  have 
made  a  contract  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  receive  in 
respect  of  such  breach  of  contract  should  be  such  as 
may  fairly  and  reasonably  be  considered  either  aris- 
ing naturally,  i.  e.,  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  itself,  or  such 
as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties,  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of 
it.  Now,  if  the  special  circumstances  under  which 
the  contract  was  actually  made  were  conamunicated  , 
by  the  plaintiffs  to  the  defendants,  and  thus  known 
to  both  parties,  the  damages  resulting  from  the 
breach  of  such  a  contract,  which  they  would  reason- 
ably contemplate,  would  be  the  amount  of  injury 
which  would  ordinarily  follow  from  a  breach  of  con- 
tract under  these  special  circumstances,  so  known  and 
communicated.  But,  on  the  other  hand,  if-  these  spe- 
cial circumstances  were  wholly  unknown  to  the  party 
breaking  the  contract,  he,  at  the  most,  could  only  be 
supposed  to  have  had  in  his  contemplation  the  amount 
of  injury  which  would  arise  generally,  and  in  the 
great  multitude  of  cases  not  affected  by  any  special 
circumstances,  from  such  a  breach  of  contract. '' 
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•  « 

The  rules  for  the  measure  of  damages  sustained 

on  account  of  the  breach  of  an  executory  contract  for 

the  sale  of  goods  generally  exclude  considera- 

2.  tion  of  future  profits,  because  they  are  uncer- 
tain of  realization,  and  are  contingent  upon 

many  things  collateral  to  the  contract  of  sale  and  can- 
not usually  be  said  to  have  been  within  the  contem- 
plation of  the  parties  when  the  contract  was  entered 
into. 

But  where  such  profits  may  be  ascertained  with 
reasonable  certainty,  and  the  loss  of  them  is  a  proxi- 
mate result  of  the  breach  of  the  contract  of 

3.  sale,  or  where  the  facts  show  with  reasonable 
certainty  that  such  future  profits  were  contem- 
plated by  the  parties  when  the  contract  was  entered 
into,  they  may  properly  be  considered  in  estimating 
the  damages  sustained  by  reason  of  a  breach  of  such 
contract. 

While  there  is  lack  of  uniformity  in  stating  and 
applying  the  rules,  it  is  generally  held  that  prospec- 
tive profits,  as  such,  may  not  be  made  the  basis 

4.  or  measure  of  damages  to  be  awarded  for  the 
breach  of  such  contract,  but  may  be  proved  and 

considered  in  estimating  the  actual  damages  sus- 
tained on  account  thereof.  Where  such  profits  may 
be  ascertained  with  reasonable  certainty,  and  their 
loss  is  the  natural  or  proximate  result  of  the  breach 
complained  of,  or  where  it  is  reasonably  certain  from 
all  the  facts  and  circumstances  of  the  case  that  pro- 
spective profits  to  be  derived  by  the  vendee  were  con- 
templated by  both  vendor  and  vendee,  when  the  orig- 
inal contract  of  sale  was  made,  the  amount  of  such 
profits  lost  on  account  of  the  breach  of  the  contract 
may  afford  the  most  satisfactory  means  of  ascertain- 
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ing  the  actual  damages  occasioned  by  such  breach, 
though  such  lost  profits  are  not  accepted  or  consid- 
ered as  the  measure  of  the  damages  to  be  awarded, 
but  are  only  to  be  considered  in  connection  with  other 
evidence,  which  bears  on  the  question,  in  estimating 
the  damages  that  naturally  and  proximately  resulted 
from  the  breach  of  the  contract. 

Without  making  such  profits  and  actual  measure 

of  damages,  it  may  happen  in  particular  cases  that 

the  actual  damages  sustained  may  not  differ 

5.  substantially  in  amount  from  the  aggregate  of 
such  lost  profits.  The  amount  awarded  will 
not  necessarily  be  erroneous  or  excessive  because  of 
such  fact,  if  on  consideration  of  all  the  proved  facts 
and  circumstances  relating  to  the  question  of  dam- 
ages, the  amount  so  awarded  gives  only  fair  and  rea- 
sonable compensation  for  the  actual  damages  sus- 
tained as  the  proximate  result  of  the  breach  of  such 
contract.  8  R.  C.  L.  §§63-66,  pp.  503-506,  and  cases 
cited ;  Conner svUle  Wagon  Co.  v.  McFarlan  Carriage 
Co.,  supra,  130,  134,  136;  Acme  Cycle  Co.  v.  Clarke, 
supra,  276,  278 ;  Berhey  &  Gay  Furn.  Co.  v.  Hascall, 
supra,  508;  Rohm  v.  Deig,  supra,  286,  288;  City  of 
Terre  Haute  v.  Hudnut  (1887),  112  Ind.  542,  551,  559, 
113  N.  E.  686;  Jackson  v.  Stanfield  (1894),  137  Ind. 
592,  616, 619, 620,  36  N.  E.  345, 37  N.  E.  14,  23  L.  R.  A. 
588;  Simplex,  etc.,  Appliance  Co.  v.  Western,  etc.. 
Belting  Co.  (1909),  173  Ind.  1,  10,  12,  88  N.  E.  682; 
Horace  F.  Wood  Transfer  Co.  v.  Shelton  (1913),  180 
Ind.  273,  278,  101  N.  E.  718;  City  of  Logansport  v. 
Justice  (1881),  74  Ind.  378,  39  Am.  Rep.  79;  Sim- 
mons  v.  Brown  (1858),  5  R.  I.  299,  73  Am.  Dec.  66,  69; 
Goldston  V.  Wade  (1910),  123  N.  Y.  Supp.  114,  115; 
Winston,  etc.,  Machine  Co.  v.  Wells-Whitehead  To- 
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bacco  Co.  (1906),  141  N.  C.  284, 53  S.  E.  885,  8  L.  R.  A. 
(N.  S.)  255,  and  notes;  Wallace  v.  Pennsylvania  B. 
Co.  (1900),  195  Pa.  127,  45  Atl.  685,  52  L.  R.  A.  33; 
Wells  V.  National  Life  Assn.  (1900),  99  Fed.  222,  39 
C.  C.  A.  476,  53  L*  R.  A.  33,  and  notes;  Swain  v. 
Schieffelin  (1892),  134  N.  Y.  471,  31  N.  E.  1025,  18 
L.  R.  A.  385,  387,  389;  AnvU  Mining  Co.  v.  Humble 
(1894),  153  U.  S.  540,  14  Sup.  Ct.  523,  38  L.  Ed.  814, 
817;  Cincinnati  Gas  Co.  v.  Western,  etc.,  Co.  (1894), 
152  U.  S.  201,  14  Sup.  Ct.  523,  38  L.  Ed.  411,  413 ; 
Emerson  v.  Pacific,  etc.,  Packing  Co.  (1905),  96  Minn. 
1, 104  N.  W.  573, 1  L.  R.  A.  (N.  S.)  445,  450, 113  Am, 
St.  603,  6  Ann.  Cas.  973;  Johnson  v.  Miller  (1914), 
(Tex.  Civ.  App.)  163  S.  W.  592,  594;  Enterprise  Mfg. 
Co.  V.  Campbell  (1909),  121  S.  W.  1040;  Dilley  <&  Son 
V.  Ratcliff  (1902),  29  Tex.  Civ.  App.  545, 69  S.  W.  237, 
238. 

In  Simmons  v.  Brown,  supra,  the  Supreme  Court  of 
Rhode  Island  said:  *'In  Waters  v.  Towers j  20  Eng. 
L.  &  Eq.  410,  the  action  was  for  breach  of  contract 
for  the  nondelivery  of  certain  machinery,  within  a 
reasonable  time ;  and  special  damages  were  laid,  that 
the  plaintiffs  had  been  prevented  from  completing 
their  contract  with  a  third  person,  whereby  they  had 
lost  the  profits  which  they  would  have  made,  had 
they  completed  it.  Evidence  as  to  this  last  contract 
was  admitted,  and  of  the  advantage  to  the  plaintiff 
from  its  performance.  It  was  held,  that  the  evidence 
as  to  the  profits  was  properly  admitted ;  and  that  the 
jury  might  assess  damages  to  the  amount  of  them, 
though  they  were  not  bound  to  do  so ;  and  the  court 
said,  if  reasonable  evidence  is  ^ven  that  the  amount 
of  the  profits  would  have  been  made,  if  the  defendant 
had  performed  his  contract,  the  damages  may  be  as- 
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sessed  accordingly;  and  this,  though  the  second  con- 
tract was  one  which  could  not  have  been  enforced 
against  the  plaintiff,  on  the  ground  of  the  statute  of 
frauds. 

**  These  cases  are  all  for  breaches  of  contract.  In 
the  first  two,  the  profits  were  not  only  allowed  to  be 
given  in  evidence,  but  are  made  the  measure  of  dam- 
ages. In  the  last,  though  the  evidence  was  held  to  be 
properly  admitted  as  the  basis  for  estimating  the 
damages,  the  profits  were  not  held  to  be  the  measure 
of  damages;  and  it  was  left  to  the  jury,  with  this 
basis,  to  estimate  them.  There  is  nothing  in  the  term 
*  profits,*  that  excludes  their  being  given  in  evidence, 
more  than  any  other  item  of  damages ;  but  proof  of 
them  is  made  to  depend,  like  all  other  proof  in  rela- 
tion to  damages,  upon  the  fact  that  the  loss  of  them 
is  the  natural  and  direct  result  of  the  injury,  and  not 
a  remote  consequence ;  and  the  language  of  the  court, 
in  the  last  case,  is  significant:  'that  if  reasonable 
proof  be  given  that  the  plaintiff  would  have  made  the 
profits,  that  is,  that  those  profits  were  the  direct 
result  of  the  performance  by  the  defendant,  and  the 
loss  the  direct  result  of  the  breach,  it  was  suflScient  to 
warrant  a  recovery  of  them/  ** 

In  the  case  of  United  States  v.  Behan  (1884),  110 
TT.  S.  338,  4  Sup.  Ct.  81,  28  L.  Ed.  168,  170,  the  court 
said:  **The  prima  facie  measure  of  damages  for  the 
breach  of  a  contract  is  the  amount  of  the  loss  which 
the  injured  party  has  sustained  thereby.  If  the 
breach  consists  in  preventing  the  performance  of  the 
contract,  without  the  fault  of  the  other  party,  who  is 
willing  to  perform  it,  the  loss  of  the  latter  will  con- 
sist of  two  distinct  items  or  grounds  of  damage, 
namely :  first,  what  he  has  already  expended  towards 
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performance  less  the  value  of  materials  on  hand; 
secondly,  the  profits  that  he  would  realize  by  per- 
forming the  whole  contract.  The  second  item,  profits, 
cannot  always  be  recovered.  They  may  be  too  re- 
mote and  speculative  in  their  character,  and  there- 
fore incapable  of  that  clear  and  direct  proof  which 
the  law  requires.  But  when,  in  the  language  of  Chief 
Justice  Nelson,  in  the  case  of  Masterson  v.  Mayor  of 
Brooklyn,  7  Hill,  69,  they  are  *the  direct  and  imme- 
diate fruits  of  the  contract,*  they  are  free  from  this 
objection ;  they  are  then  '  part  and  parcel  of  the  con- 
tract itself ,  entering  into  and  constituting  a  portion 
of  its  very  elements;  something  stipulated  for,  the 
right  to  the  enjoyment  of  which  is  just  as  clear  and 
plain  as  to  the  fulfilment  of  any  other  stipulation.' 
Still,  in  order  to  furnish  a  ground  of  recovery  in 
damages,  they  must  be  proved.  If  not  proved,  or  if 
they  are  of  such  a  remote  and  speculative  character 
that  they  cannot  be  legally  proved,  the  party  is  con- 
fined to  his  loss*  of  actual  outlay  and  expense.  This 
loss,  however,  he  is  clearly  entitled  to  recover  in  all 
cases,  unless  the  other  party,  who  has  voluntarily 
stopped  the  performance  of  the  contract,  can  show 
the  contrary. '' 

In  Howard  v.  Stillwell,  etc.,  Mfg.  Co.  (1891),  139 
U.  S.  199,  11  Sup.  Ct.  500,  35  L.  Ed.  147,  the  court 
said :  *  *  The  authorities  both  in  the  United  States  and 
England  are  agreed  that,  as  a  general  rule,  subject 
to  certain  well-established  qualifications,  the  antici- 
pated profits  prevented  by  the  breach  of  a  contract 
are  not  recoverable  in  the  way  of  damages  for  such 
breach;  but  in  the  application  of  this  principle  the 
same  uniformity  in  the  decisions  does  not  exist.  In 
some  cases  of  almost  exact  analogy,  in  the  facts,  the 
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adjudications  of  the  courts  in  the  different  States  are 
directly  opposite.  The  grounds  upon  which  the  gen- 
eral rule  of  excluding  profits,  in  estimating  damages, 
rests,  are  (1)  that  in  the  greater  number  of  cases  such 
expected  profits  are  too  dependent  upon  numerous, 
uncertain  and  changing  contingencies  to  constitute  a 
definite  and  trustworthy  measure  of  actual  damages ; 
(2)  because  such  loss  of  profits  is  ordinarily  remote 
and  not,  as  a  matter  of  course,  the  direct  and  imme- 
diate result  of  the  nonfulfilment  of  the  contract;  (3) 
and  because  most  frequently  the  engagement  to  pay 
such  loss  of  profits,  in  the  case  of  default  in  the  per- 
formance, is  not  a  part  of  the  contract  itself,  nor 
can  it  be  implied  from  its  nature  and  terms.  •  *  • 
But  it  is  equally  well  settled  that  the  profits  which 
would  have  been  realized  had  the  contract  been  per- 
formed, and  which  have  been  prevented  by  its  breach, 
are  included  in  the  damages  to  be  recovered  in  every 
case  where  such  profits  are  not  open  to  the  objection 
of  uncertainty  or  of  remoteness,  or  where  from  the 
express  or  implied  terms  of  the  contract  itself,  or 
the  special  circumstances  under  which  it  was  made, 
it  may  be  reasonably  presumed  that  they  were  within 
the  intent  and  mutual  understanding  of  both  parties 
at  the  time  it  was  entered  into.  United  States  v.  Be- 
han,  110  TJ.  S.  338,  345,  346,  347  (28  :  168,  179-171) ; 
Western  Union  Tel  Co.  v.  Hall,  124  U.  S,  444,  454, 
456  (31:  479,  483) ;  Philadelphia,  Wilmington  &  Bal- 
timore Railroad  Co.  v.  Howard,  13  How.  307  (14: 
157).'^ 

In  Wolcott,  etc.,  Co.  v.  Mount  (1875),  38  N.  J.  Law 
496,  500,  20  Am.  Rep.  425,  the  court  said:  *'The  sec- 
ond  question  raised  in  the  cause  respects  the  measure 
of  damages.  The  rule  applied  in  the  court  below 
made  the  plaintiff  whole,  as  he  was  allowed  to  recover 
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the  difference  between  the  value  of  the  crop  produced 
and  the  crop  which^would  have  been  produced  if  the 
seed  had  been  answerable  to  the  warranty.  This  em- 
braces profits,  and  the  contention  was,  that  profits  are 
too  remote  and  uncertain  to  constitute  an  ingredient 
in  the  recompense  which  the  law  gives  on  a  breach  of 
contract. 

'^But  this  argument  comprises  a  latitudinarian  and 
incorrect  statement  of  the  legal  rule.  Profits  some- 
times are  not,  in  a  legal  point  of  view,  either  remote 
or  uncertain.  Where  the  situation  of  the  parties  is 
such  that,  supposing  their  attention  to  have  been 
directed  to  the  contingency,  they  must  have  perceived, 
at  the  time  of  the  making  of  the  contract,  that  its 
breach  would  probably  result  in  the  loss  of  definite 
profits,  such  profits  being  of  an  ascertainable  nature, 
the  compensation  which  the  law  affords  to  the  injured 
party  will  embrace  these  profits.'' 

In  considering  the  question  of  future  profits  as  an 

element  of  damages,  where  articles  are  purchased  to 

be  resold,  the  text-writers  and  courts  have 

6.  generally  recognized  distinctions  between  cases 
where  there  were  actual  resale  contracts  made 
by  the  vendee  and  known  to  the  vendor,  and  cases 
where  there  were  no  such  existing  contracts  at  the 
time  of  the  original  sale,  or  where  the  sales  were 
made  without  reference  to  or  knowledge  of  such  re- 
sale contracts.  Distinctions  have  also  been  recog- 
nized between  sales  to  a  person  having  an  estab- 
lished business  or  trade,  where  purchases  are  made 
of  articles  suitable  to  such  trade  or  established  busi- 
ness with  the  knowledge  of  the  vendor,  and  cases 
where  articles  have  been  purchased  for  resale  in  a 
prospective  new  business  or  enterprise  having  no 
established  trade. 
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In  the  latter  instance  it  is  held  that  profits  are  too 
uncertain,  indefinite,  and  speculative  to  be  consid- 
ered as  an  element  of  damages,  while  in  the  former 
it  has  frequently  been  held  that  an  established  trade 
or  going  business  may,  with  reasonable  certainty  af- 
ford the  means  of  ascertaining  future  profits,  and 
warrant  their  consideration,  not  as  the  measure  of 
damages,  but  as  a  means  of  ascertaining  the  actual 
damages  sustained  in  a  given  case.  Aetna  Life  Ins. 
Co.  V.  Nexsen  (1882),  84  Ind.  347,  355,  43  Am.  Rep- 
91;  Niagara  Fire  Ins.  Co.  v.  Greene  (1881),  77  Ind. 

590,  594 ;  City  of  Terre  Haute  v.  Httdnut,  supra,  555, 
556;  Montgomery  County,  etc.,  Society  v.  Harwood 
(1891),  126  Ind.  440,  442,  26  N.  E.  182,  10  L.  B.  A. 
532;  Winston,  etc..  Machine  Co.  v.  Wells-Whiteheiid 
Tobacco  Co.,  supra,  and  notes;  Carpenter  v.  First 
Nat.  Bank  (1887),  119  111.  352,  360, 10  N.  E.  18;  Cen- 
tral Coal,  etc.,  Co.  v.  Hartman  (1901),  111  Fed.  96,  49 
C.  C.  A.  244,  246;  Lazier  Gas  Engine  Go.  v.  DuBois 
(1904),  130  Fed.  834, 65  C.  C.  A.  172, 176;  Border  City 
Ice,  etc.,  Co.  v.  Adams  (1901),  69  Ark.  219,  62  S.  W. 

591,  592;  Atchison,  etc.,  R.  Co.  v.  Thomas  (1904),  70 
Kan.  409,  78  Pac.  861,  865 ;  Thorn  v.  Morgan,  etc.,  Co. 
(1903),  135  Mich.  51,  97  N.  W.  43,  45.;  Jordan,  etc.,  Co. 
v.  Patterson  (1896),  67  Conn.  473,  482,  35  Atl.  521; 
H.  G.  Holloway  <&  Bro.  v.  White,  etc..  Shoe  Co.  (1906), 
151  Fed.  216,  80  C.  C.  A.  586,  8  L.  R.  A.  (N.  S.)  704; 
1  Sedgwick,  Damages  (9th  ed.)  §§182,  182a,  183. 

In  Thorn  v.  Morgan,  etc.,  Co.,  supra,  the  Supreme 
Court  of  Michigan  said:  **The  first  is  the  common 
measure  of  damages,  where  one  can  go  into  the  mar- 
ket and  procure  the  kind  of  goods  contracted  for,  and 
is  fully  adaquate  compensation  usually  in  such  cases. 
Where  this  cannot  be  done,  another  measure  of  dam- 
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ages  is  proper.  It  is  shown  in  that  case  that  many  of 
these  goods  were  ordered  for  the  fall  trade ;  that  or- 
ders for  garments  had  to  be  taken  early,  to  give  time 
for  manufacture ;  and  therefore  that  prompt  delivery 
of  samples  and  material  for  sample  garments  was  in- 
dispensable. If,  as  claimed,  the  plaintiff  knew  and 
understood  this,  losses  incurred  by  reason  of  non- 
delivery were  recoverable,  if  the  defendant  could  not 
have  avoided  such  loss  by  purchasing  goods  else- 
where. ^ ' 

In  Montgomery  Coimty,  etc.,  Society  v.  Harwood, 
supra,  our  Supreme  Court  states  that:  ** Profits  are 
frequently  taken  into  consideration  in  estimating  and 
assessing  the  damages  accruing  by  reason  of  the  in- 
terruption or  destruction  of  an  established  business, 
and  proof  in  such  case  is  admissible  to  show  the 
amount  of  business  done  and  profits  realized  prior  to 
the  interruption  or  stoppage  of  the  business  to  enable 
the  jury  or  court  trying  the  case  to  arrive  as  nearly 
as  possible  at  the  actual  damage  sustained  by  the 
injured  party.  This  affords  some  reasonable  basis 
to  reckon  from,  as,  in  case  of  an  established  business, 
it  is  reasonable  to  presume  that,  if  pursued  in  the 
same  manner,  it  will  continue  to  yield  a  like  profit.  *  * 

In  8  E.  C.  L.  503,  in  discussing  the  extent  of  cer- 
tainty required  in  assessing  damages  for  the  breach 
of  an  executory  contract  (§63),  it  is  stated  that: 
*' While,  as  a  general  rule,  no  recovery  can  be  had 
for  loss  of  profits  which  are  uncertain,  contingent, 
conjectural,  or  speculative,  it  must  be  borne  in  mind 
that  since  profits  are  prospective  they  must,  to  some 
extent,  be  uncertain  and  problematical,  and  so,  on 
that  account  or  on  account  of  the  difficulties  in  the 
way  of  proof,  a  person  complaining  of  breach  of  con- 
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tract  cannot  be  deprived  of  all  remedy.  The  general 
rule  that  absolute  certainty  is  not  required  applies 
in  this  as  in  other  respects.  It  is  usually  the  right  of 
the  innocent  party  to  prove  the  nature  of  his  contract, 
the  circumstances  surrounding  and  following  its 
breach,  and  the  consequences  naturally  and  plainly 
traceable  to  it,  and  then  it  is  for  the  jury,  under 
proper  instructions  as  to  the  rules  of  damages,  to 
determine  the  compensation  to  be  awarded  for  the 
breach.  No  hard  and  fast  rule  for  ascertaining  the 
profits,  for  the  loss  of  which  a  recovery  may  be  had, 
can  be  laid  down.  Such  profits  must  be  determined 
according  to  the  circumstances  of  each  particular 
case,  and  the  subject-matter  of  the  contract.  *  *  * 
It  has  been  said  that  four  principal  considerations 
have  been  recognized  and  applied,  namely :  first,  how 
far  the  contract  under  consideration  specifically  pro- 
vides for  the  award  of  damages  for  prevented  gains 
upon  its  breach,  or  reasonably  implies  such  an  award 
as  a  necessary  effect  of  a  natural  construction  of  its 
terms;  second,  the  degree  of  certainty  with  which  the 
harm  can  be  traced  to  the  wrongful  conduct  com- 
plained of  as  its  legal  cause ;  third,  the  extent  to  which 
the  inherent  difficulties  and  uncertainties  of  calculat- 
ing the  amount  of  prevented  gains  render  the  meas- 
ure of  damages  speculative  and  untrustworthy; 
fourth,  the  possibility  of  applying  to  the  controversy 
some  more  satisfactory  standard  of  compensation. 
When  profits  are  spoken  of  as  not  recoverable,  ref- 
erence is  generally  had  to  the  profits  of  dependent 
and  collateral  engagements,  or  those  contingent  upon 
future  bargains,  speculations,  or  states  of  the  market, 
And  not  the  difference  between  the  agreed  price  of 
something  contracted  for  and  its  ascertainable  value 
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or  cost.  Profits  sometimes  are  not,  in  a  legal  point 
of  view,  either  remote  or  uncertain  however,  and  in 
some  cases  are  the  best  possible  measure  of  damages, 
for  the  very  reason  that  the  loss  is  indisputable  and 
the  amount  can  be  estimated  with  almost  absolute 
certainty.  *  * 

In  Blagen  v.  Thompson  (1893),  23  Ore.  239,  31  Pac 
647,  18  L.  R.  A.  315,  the  Supreme  Court  of  Oregon 
states  that:  ** Where  one  violates  and  entirely  re- 
pudiates his  contract  with  another,  the  damages  sus- 
tained by  the  injured  party  are,  as  Earl,  J.,  said, 
*  nearly  always  involved  in  some  uncertainty  and  con- 
tingency; usually  they  are  to  be  worked  out  in  the 
future,  and  they  can  be  determined  only  approxi- 
mately upon  reasonable  conjecture  and  probable  es- 
timates. They  may  be  so  uncertain,  contingent,  and 
imaginary  as  to  be  incapable  of  adequate  proof,  and  . 
then  they  cannot  be  recovered,  because  they  cannot 
be  proved.  But  when  it  is  certain  that  damages  have 
been  caused  by  a  breach  of  contract,  and  the  only 
'  uncertainty  is  as  to  their  amount,  there  can  rarely  be 
good  reason  for  refusing  on  account  of  such  uncer- 
tainty any  damages  whatever  for  the  breach.  A  per- 
son violating  his  contract  should  not  be  permitted 
entirely  to  escape  liability  because  the  amount  of  the 
damages  which  he  has  caused  is  uncertain.'  Wake- 
man  V.  Wheeler  &  Wilson  Mfg.  Co.,  101  N.  Y.  209, 
4  N.  E.  Rep.  264.  The  rule  that  damages  which  are 
uncertain  or  contingent  cannot  be  recovered,  does  not 
embrace  an  uncertainty  as  to  the  value  of  the  benefit 
or  gain  to  be  derived  from  the  performance  of  the 
contract,  but  an  uncertainty  or  contingency  as  to 
whether  such  gain  or  benefit  would  be  derived  at  all. 
It  only  applies  to  such  damages  as  are  not  the  cer- 
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tain  result  of  the  breach,  and  not  to  such  as  are  the 
certain  result  but  uncertain  in  amount/' 

In  Hunt  V.  Oregon,  etc.,  R.  Co.  (1888),  (C.  C.)  36 
Fed.  481,  1  L.  R.  A.  842,  it  is  stated  that:  "The 
tendency  of  judicial  decisions  seems  to  be  in  favor  of 
allowing  a  party  to  show,  if  he  can,  that  he  has  suf- 
fered some  damage  by  the  breach  of  a  contract,  either 
in  gains  prevented  or  losses  sustained,  whenever  such 
gains  or  losses  directly  relate  to  or  arise  out  of  the 
subject-matter  of  the  contract,  and  not  something  col- 
lateral thereto.  * ' 

In  8  E.  C.  L.  §62,  p.  501,  the  author  states  that: 
**The  earlier  decisions  both  in  England  and  in  this 
country  generally  exclude  profits  altogether  as  an 
element  of  recoverable .  damages  both  in  actions  for 
breach  of  contract  and  in  tort.  But  this  rule,  under 
more  modern  practice,  has  been  generally  abandoned 
in  both  classes  of  actions,  and,  as  a  result,  the  right 
to  recover  profits  is  now  generally  determined  by  the 
same  rules  as  govern  the  recovery  of  other  damages. 
It  may  therefore  be  said  that  lost  profits  are  a  proper 
element  of  damage  when  such  loss  is  the  direct  and 
necessary  result  of  the  defendant's  acts,  or  where, 
•  *  *  the  loss  of  profits  may  reasonably  be  sup- 
posed to  have  been  within  the  contemplation  of  the 
parties  when  the  conttact  was  made,  as  the  probable 
result  of  its  violation,  and  where,  in  both  classes  of 
cases,  such  profits  can  be  shown  with  a  reasonable 
degree  of  certainty.'*  See,  also,  Moulthrop  v.  Hyett 
(1894),  105  Ala.  493,  17  South.  32,  53  Am.  St.  139; 
Guezkow  Bros.  Go.  v.  A.  H.  Andrews  <&  Go.  (1896),  92 
Wis.  214,  66  N.  W.  119,  52  L.  R.  A.  209,  and  notes ; 
Simmons  v.  Brown,  supra. 

The  finding  of  facts  does  not  make  a  case  of  resale 
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orders  known  to  the  vendor  at  the  time  of  the  original 
sale  to  appellee  by  appellant,  but  the  facts  do  show 
that  appellee  had  an  established  business,  a  part  of 
which  had  been  built  up  by  the  sale  of  the  shoes  made 
by  appellant,  of  the  particular  brands  and  grades  in 
controversy  in  this  suit ;  that  appellant  knew  of  these 
facts  and  sold  the  shoes  aforesaid  to  appellee  for 
resale  at  its  several  stores  where  such  trade  had  been 
so  established ;  that  there  was  an  existing  demand  or 
inquiry  for  such  shoes  among  the  customers  of  appel- 
lee *s  stores  prior  to  and  during  the  season  for  which 
the  shoes  in  controversy  were  purchased,  amply  suf- 
ficient to  enable  appellee  to  have  sold  all  the  shoes  so 
purchased  during  such,  season  for  the  established 
prices  stated  in  the  findings,  had  they  been  delivered 
according  to  contract  and  been  of  the  grades  and 
quality  so  purchased  by  appellee. 

Appellant  knew  the  facts  aforesaid  when  the  shoes 
were  ordered.  The  shoes  were  bought  before  they 
were  manufactured,  and  were  to  be  of  the  style,  brand 
and  quality  designated  to  meet  the  demands  of  the 
trade  so  established.  They  were  sold  by  appellant, 
and  bought  by  appellee,  with  full  knowledge  that  they 
were  to  be  resold  to  existing  customers  of  appellee's 
stores  who  had  already  demonstrated  their  desire  for 
and  willingness  to  purchase  such  shoes  at  the  estab- 
lished prices. 

Under  the  authorities  above  cited,  such  established 
trade,  known  to  the  vendor,  supplies  the  reasonable 
certainty  of  profits  which  the  law  makes  requisite  to 
a  consideration  of  future  profits  as  an  element  of 
damages  for  the  breach  of  a  contract  of  sale  for  fu- 
.  ture  delivery  of  articles  so  manufactured  and  sold  for 
such  specific  purpose  or  trade.    Edwards  Mfg.  Co.  v. 
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Stoops  (1913),  54  Ind.  App.  361,  364,  102  N.  E.  980, 
and  cases  cited;  Oil-Well  Supply  Co.  v.  Watson 
(1907),  168  Ind.  603,  608,  610,  80  N.  E.  157, 15  L.  B.  A. 
(N.  S.)  868;  Gonnersville  Wagon  Co.  v.  McFarlan 
Carriage  Co.,  supra,  131;  Pape  v.  Ferguson  (1902), 
28  Ind.  App.  298, 301,  62  N.  E.  712 ;  Goldston  v.  Wade, 
supra. 

The  findings  also  show  that,  at  the  time  of  appel- 
lant's default  in  the  delivery  of  the  shoes  as  afore- 
said, there  was  no  market  at  which,  or  dealer 

?•  from  whom,  shoes  of  the  particular  brand, 
make  and  quality  could  be  obtained.  Where 
such  conditions  exist,  the  actual  loss  sustained  is  the 
measure  of  recoverable  damages,  and  the  price  at 
which  the  shoes  could  have  been  sold  by  appellee  in 
the  due  course  of  business  may  be  considered  in  as- 
sessing such  damages.  Berkey  S  Gay  Furn.  Co.  v. 
Hascall,  supra;  Rohm  v.  Deig,  supra,  288;  Pape  v. 
Ferguson,  supra,  305;  Vickery  v.  McCormick  (1889), 
117  Ind.  594,  597,  20-  N.  E.  495 ;  2  Sutherland,  Dam- 
ages (4th  ed.)  §§662,  663,  664;  2  Sedgwick,  Damages 
(9th  ed.)  §§734,  735,  735a,  735b;  Perry  Tie,  etc.,  Co. 
V.  Reynolds  (1902),  100  Va.  264,  40  S.  E.  919,  921. 
In  Jordan,  etc.,  Co.  v.  Patterson,  supra,  481,  482,  it  is 
said :  *  *  The  market  value  of  any  goods  may  be  shown 
by  actual  sales  in  the  way  of  ordinary  business. ' ' 

In  Pape  v.  Ferguson,  supra,  305,  this  court  said: 
"There  was  evidence  that  this  particular  kind  of 
lumber  and  logs  had  no  particular  market  value,  and 
witnesses  were  permitted  to  testify  as  to  their  actual 
value.  The  court  states  in  the  findings  what  the  value 
was  at  the  time  and  place  of  delivery.  This,  from 
the  evidence,  means  actual  value.  The  market  price 
of  a  thing  is  no  more  than  evidence  of  its  value.*' 
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See,  also,  Jonas  v.  Noel  (1897),  98  Tenn.  440,  39  S.  W. 
724,  36  L.  R.  A.  862;  Blair  Co.  v.  Rose  (1901),  26  Ind. 
App.  487,  490,  60  N.  E.  10;  Luedde  v.  Hooper  (1902), 
95  Tex.  172,  66  S.  W.  55,  56;  Allen  v.  Fox  (1873),  51 
N.  Y.  562,  10  Am.  Rep.  641 ;  2  Sutherland,  Damages 
§654,  p.  2301. 

Appellant  also  contends  that  the  findings  show  that 

the  defects  found  by  the  court  were  patent,  and  that 

by  the  acceptance  of  the  shoes  appellee  waived 

8.  its  right  to  any  damages  on  account  of  such 
•  defects  under  the  rule  of  caveat  emptor.  The 
findings  show  that  the  shoes  were  ordered  to  be  manu- 
factured; that  they  were  to  be  diflFerent  from  other 
shoes  made  by  appellant ;  that  the  name  of  appellee 
was  to  be  stamped  thereon,  and  the  shoes  were  to  be 
of  a  special  design,  pattern  and  grade,  to  be  sold  by 
appellee  to  existing  customers  who  had  become  ac- 
quainted with  such  shoes  by  previous  purchases ;  by 
reason  thereof  there  was  an  established  trade  in,  and 
demand  for,  such  shoes,  all  of  which  was  known  to 
both  appellant  and  appellee.  Under  such  conditions, 
there  is  an  implied  warranty  that  the  articles  so  man- 
ufactured and  sold  will  be  reasonably  suitable  for 
the  purpose  intended.  Furthermore,  the  findings 
show  that  the  defects  were  not  known  and  would  not 
have  been  ascertained  by  ordinary  inspection  when 
the  shoes  were  received,  most  of  the  defects  were  of 
a  character  that  were  not  readily  observable,  and  did 
not  become  known  until  some  of  the  shoes  had  been 
sold  to  and  worn  by  customers.  Considering  the  way 
in  which  the  shoes  were  ordered,  made,  and  deliv- 
ered, the  mode  of  shipment,  and  the  opportunities 
of  inspection  when  they  were  received,  as  shown  by 
the  findings,  the  principle  invoked  by  appellant  is  not 
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applicable,  and  appellee  is  not  by  the  rule  of  caveat 
emptor  precluded  from  recouping  such  damages  as  it 
may  lawfully  be  entitled  to  recover  for  breach  of  the 
contract  of  sale.  Under  such  a  state  of  f  acts,  appel- 
lee was  not  bound  to  return  shoes,  even  if  found  de- 
fective in  some  particulars,  but  could  keep  them,  and 
if  sued  for  the  purchase  price,  set  up  its  claim  for 
damages  by  way  of  counterclaim,  if  the  shoes  did  not 
fill  the  requirements  of  such  implied  warranty.  Ed- 
wards Mfg.  Co.  V.  Stoops,  supra,  365 ;  Zimmerman  v. 
Druecker  (1896),  15  Ind.  App.  512,  514,  44  N.  E.  557; 
Qlucose  Sugar,  etc.,  Co.  v.  Climax  Coffee,  etc.,  Co. 
(.1907),  40  Ind.  App.  182,  184,  81  N.  E.  589;  Oil-Well 
Supply  Co.  v.  Watson,  supra,  608,  610. 

Appellant  also  contends  that  the  conclusions  of  law 

are  erroneous  because  they  allow  gross  retail  profits, 

which  were  not  contemplated  by  the  parties 

9.  when  the  sales  were  made  to  appellee.  As  al- 
ready stated,  the  findings  show  that  the  shoes 
were  of  a  special  design,  and  ordered  to  be  resold  at 
retail,  at  certain  prices,  all  of  which  was  known  to 
appellant.  The  court  also  finds  that  the  parties  con- 
templated such  resale  at  the  retailer's  profit,  and 
found  the  value  of  the  shoes  at  the  time  and  place 
appointed  for  delivery  to  be  the  amount  of  the  retail 
price  of  such  shoes,  when  of  the  grade,  brand,  and 
quality  so  purchased  by  appellee.  Perry  Tie,  etc., 
Go.  V.  Reynolds,  supra;  Booth  v.  Spuyten,  etc.,  Mill 
Co.  (1875),  60  N.  Y.  487.  The  findings  also  show  that 
appellee's  overhead  expenses  were  not  changed  by 
the  failure  of  appellant  to  deliver  the  shoes  purchased 
according  to  contract,  and  that  all  the  shoes  ordered 
could  have  been  sold  at  the  regular  retail  prices  with- 
out any  additional  expense  to  appellee.    The  fact  that 
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the  parties  contemplated  such  retail  profits  is  sup- 
ported by  appellant 's  previous  dealings  with  appellee, 
by  its  knowledge  of  the  trade  built  up  on  sales  of  the 
particular  brand  and  make  of  shoes  ordered  by  appel- 
lee, and  its  knowledge  that  appellees'  business  was 
that  of  a  retail  dealer  of  shoes  at  its  several  stores 
maintained  for  that  purpose.  The  conclusions  do 
not  show  that  gross  retail  profits,  as  such,  were  taken 
as  the  measure  of  appellee's  damages,  without  due 
consideration  of  other  facts  that  might  materially 
affect  the  question  of  damages. 

Where  articles  are  ordered  for  a  particular  pur- 
pose, and  not  delivered  according  to  contract,  if  such 
purpose  is  known  to  the  vendor,  the  vendee  may  pro- 
cure them  elsewhere  if  he  can  do  so,  even  at  a  higher 
price,  if  necessary  to  secure  them,  and  hold  the  vendor 
liable  for  the  increased  cost.  2  Sutherland,  Damages 
(4th  ed.)  §662,  p.  2339  et  seq.  In  the  case  at  bar  the 
court  finds  the  actual  value  of  the  shoes,  as  ordered, 
to  be  the  amount  or  equivalent  of  the  retail  price,  and 
by  other  facts  shows  that  the  actual  damage  sus- 
tained by  appellant's  default  is  the  difference  between 
the  value  of  the  shoes  at  the  time  and  place  appointed 
for  delivery,  and  the  contract  price,  subject  to  certain 
minor  considerations  as  indicated  in  the  findings.  On 
the  facts  so  found,  the  conclusions  of  law  are  not  er- 
roneous under  the  law  as  above  announced. 

It  is  also  contended  that  the  court  erred  in  over- 
ruling appellant 's  motion  for  a  new  trial. 

It  is  urged  that  the  damages  are  excessive,  because 
the  evidence  shows  that  they  include  gross  retail 
profits.  This  question  has  been  considered  in  our 
discussion  of  the  conclusions  of  law,  and  decided  ad- 
versely to  appellant's  contention. 
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It  is  also  contended  that  the  court  erred  in  permit- 
ting evidence  to  the  effect  that  there  was  a  demand 
for  the  shoes  ordered  by  appellee,  and  that 

10.  such  evidence  should  have  been  excluded  on 
appellant  ^s  objection  that  it  was  speculative 

and  too  remote  to  be  considered  in  estimating  dam- 
ages to  be  assessed  against  appellant.  Under  the 
issues,  the  inquiry  or  demand  for  the  shoes  in  con- 
troversy was  an  important  subject  for  consideration, 
and  was  a  material  issuable  fact  to  be  proved  or  dis- 
proved. The  question  was  not  subject  to  the  objec- 
tions urged,  and  the  court  did  not  err  in  overruling 
the  objection  thereto. 

Appellant  also  contends  that  the  court  erred  in  ex- 
cluding from  the  evidence  certain  exhibits  consisting 
of  certain  records  kept  by  appellant  in  the  reg- 

11.  ular  course  of  its  business  while  engaged  in 
manufacturing  the  shoes  ordered  by  appellee. 

The  exhibits  offered  were  identified  by  the  witness 
Martha  Carlson,  who  testified  that  the  records  were 
made  by  her  or  by  persons  under  her  direction  and 
supervision  as  foreman  of  that  department,  and  were 
made  as  the  work  progressed  from  temporary  memo- 
randa furnished  by  the  workmen  engaged  in  the  man- 
ufacture of  said  shoes,  and  showed,  among  other 
things,  the  length  of  time  the  shoes  in  controversy 
were  kept  on  the  lasts  before  being  removed  for  ship- 
ment to  appellee.  The  witness  also  testified  that  such 
exhibits  were  the  only  records  in  existence  of  the  facts 
shown  therein  by  which  a  complete  record  was  kept 
of  the  date  work  was  begun,  names  of  shoes,  style, 
sizes,  width,  date  ** lasted,**  '^last  pulled,**  date 
** shipped,**  and  numerous  other  facts  constituting  a 
complete  record  of  all  the  details  of  stock,  workman- 
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ship,  finished  product,  shipment  and  identification  of 
the  shoes  in  controversy.  She  also  testified  that  she 
had  no  personal  recollection  of  the  facts  shown  by 
such  records.   - 

Appellee  objected  on  the  ground  that  the  exhibits 
were  self-serving  declarations  of  appellant,  made  in 
the  absence  of  appellee;  that  they  were  not  part  of 
the  res  gestae  of  any  transaction  between  the  parties, 
and  were  hearsay,  secondary  evidence,  wholly  irrele- 
vant and  immaterial  to  any  issue  in  the  case. 

The  appellee  alleged  in  its  counterclaim  **that  each 
and  every  pair  of  shoes  had  been  taken  from  the  lasts 
too  soon  and  while  the  shoes  were  yet  too  green  and 
by  reason  thereof  would  hot  wear  well  or  hold  their 
shape  and  were  practically  valueless.'*  Appellee  of- 
fered evidence  tending  to  support  such  allegation,  and 
the  trial  court  found  the  facts  to  be  substantially  as 
alleged.  Appellant  proved  by  a  competent  witness 
that  in  the  manufacture  of  such  shoes  five  days  was 
a  sufficient  length  of  time  f  6r  them  to  remain  on  the 
lasts  to  secure  good  results.  It  offered  to  show  by  the 
excluded  exhibits  that  the  shoes  in  controversy  re- 
mained on  the  lasts  from  seven  to  ten  days. 

This  was  material  evidence.  The  records  were  suf- 
ficiently identified,  and  were  shown  to  have  been  duly 
kept  by  competent  persons  employed  by  appellant  for 
that  purpose  in  the  regular  course  of  the  business  of 
manufacturing  shoes,  for  the  purpose  of  preserving  a 
detailed  record  of  the  dates  on  which  the  work  was 
begun,  different  portions  of  the  work  done,  and  when 
the  manufacturing  process  was  completed,  and  all  the 
facts  connected  therewith  and  necessary  to  the  com- 
plete identification  of  the  stock,  process  of  manufac- 
ture, and  the  finished  product  of  the  factory.    The 
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shoes  were  ordered  by  appellee  to  be  manufactured- 
The  records  excluded  purported  to  be  the  records 
kept  in  the  due  course  of  the  business  of  manufac- 
turing the  particular  shoes  in  controversy.  They 
were  shown  to  have  been  made  from  day  to  day  as 
the  work  progressed  from  temporary  memoranda 
furnished  by  the  workmen  and  from  data  obtained 
in  the  regular  and  usual  course  of  business  in  appel- 
lant's  factory.  The  records  were  therefore  connected 
with  the  transactions  of  the  manufacture  and  ship- 
ment of  the  shoes  in  controversy.  Both  appellant  and 
appellee  were  connected  with  such  transactions,  and 
the  records  excluded  are  a  part  of  the  res  gestae 
thereof,  and  competent  evidence  to  be  received  and 
considered  in  deciding  the  issue  of  defects  in  the  shoes 
presented  by  appellee  ^s  counterclaim. 

The  question  presented  has  been  considered  and 
passed  upon  by  this  court  in  several  cases  so  recently 
that  extended  discussion  can  serve  no  useful  purpose. 
The  facts  of  this  case  bring  it  within  the  rule  of  rec- 
ords duly  kept  in  the  regular  course  of  bdsiness.  The 
trial  court  therefore  erred  in  excluding  the  offered 
exhibits  containing  such  evidence.  Maries  v.  Box 
(1913),  54  Ind.  App.  487,  500,  103  N.  E.  27,  and  cases 
cited;  State,  ex  rel.  v.  Central  States  Bridge  Go. 
(1912),  49  Ind.  App.  544,  549,  97  N.  E.  803,  and  cases 
cited;  Place  v.  Baugher  (1902),  159  Ind.  232,  235,  64 
N.  E.  852 ;  Indianapolis  Outfitting  Co.  v.  Cheyne  Elec- 
tric Co.  (1913),  52  Ind.  App.  153, 155, 100  N.  E.  468. 

We  are  unable  to  say  from  the  record  before  us 

that  the  error  in  excluding  this  evidence  was  not 

harmful  to  appellant.    It  related  to  a  material 

12.  issuable  fact  which  was  found  against  appel- 
lant.    Such  error  is  presumed  to  have  been 
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harmful,  and  must  be  so  considered  unless  the  record 
shows  the  contrary. 

The  judgment  is  therefore  reversed,  with  instruc- 
tions to  the  lower  court  to  sustain  appellant's  motion 
for  a  new  trial,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Ibach,  C.  J.,  Batman,  P.  J.,  Dausman,  Caldwell  and 
Hottel,  JJ.,  concur. 


BUDDICK  V.  HOLLOWELL  ET  AL. 

[No.  10,080.  Filed  November  25,  1919.] 

Appeal. — Continuance, — Denial. — Harmless  Error, — Error,  if  any, 
in  denying  a  continuance  to  a  party  prayed  for  on  the  ground  of 
inability  to  attend  the  trial  on  account  of  sickness,  is  harmless 
where  the  party  appears  and  testifies  on  the  second  day  of 
the  trial  and  three  of  her  witnesses  appear  the  same  day, 
though  two  o¥  her  witnesses  had  been  examined  the  day  pre- 
vious, where  it  does  not  appear  that  her  cause  suffered  because 
of  her  absence. 

From  Bartholomew  Circuit  Court ;  John  W.  Dona- 
ker,  Judge. 

Action  between  Ella  Ruddick  and  Marcus  HoUowell 
and  others.  From  the  judgment  rendered,  the  former 
appeals.    Affirmed. 

George  A.  Hoffman,  for  appellant. 
Kollmeyer  &  Sharpnack,  for  appellees. 

McMahan,  J. — This  was  an  action  for'  partition. 
An  interlocutory  order  was  entered  and  the  commis- 
sioners'  report  filed. 
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Appellant,  on  June  3,  1916,  filed  exceptions  to  the 
report,  and  on  September  8  she  filed  her  amended 
exceptions,  whereupon  the  hearing  on  her  exceptions 
was  set  for  September  13.  When  the  cause  was  called 
for  trial  on  September  13,  appellant  filed  her  verified 
motion  for  a  continuance,  which  was  overruled. 

The  only  question  involved  in  this  appeal  is,  Was 
it  reversible  error  for  the  court  to  overrule  this  mo- 
tion f  The  appellant  in  her  motion  stated  that  she 
could  not  safely  go  to  trial  at  the  time  on  account  of 
her  inability  to  be  present,  that  she  was  then  in  bed 
sick,  and  had  been  since  the  morning  of  the  twelfth; 
that  she  desired  to  be  present  in  order  that  she  might 
aid  and  advise  her  counsel  in  the  trial ;  that  she  had 
personally  subpoenaed  all  of  her  witnesses  and  knew 
the  facts  about  which  they  would  testify;  that  she 
was  more  familiar  with  her  witnesses  and  their  testi- 
mony than  her  attorneys  were,  and  that  her  presence 
at  the  trial  was  necessary  to  a  full  and  fair  trial  of 
her  cause ;  that  her  exceptions  arose  out  of  the  value 
of  the  real  estate  partitioned  and  with  which  she  had 
been  familiar  all  her  life ;  that  she  could  not  prove  the 
facts  with  which  she  was  familiar  by  any  other  wit- 
nesses so  well  as  by  herself;  that  said  facts  were 
true,  and  that  the  application  was  not  made  for  de- 
lay. The  motion  was  also  supported  by  the  aflSdavit 
of  Dr.  Banker,  who  stated  that  he  had  been  in  pro- 
fessional attendance  upon  appellant  since  the  day 
before ;  that  she  was  then  confined  to  her  bed  and  was 
suffering  from  physical  weakness,  extreme  nervous- 
ness, pain  in  the  back  of  her  head  and  neck,  and  weak 
from  congestion  of  the  female  organs  and  bladder, 
and  was  not  then  able  to  leave  her  bed  and  appear  in 
court  without  greatly  aggravating  her  illness  and 
probably  endangering  her  life. 
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The  affidavit  was  clearly  insufficient  to  authorize 
the  court  to  grant  a  continuance  on  account  of  the 
absence  of  the  appellant  on  the  ground  that  she  was 
a  witness.  We  do  not  deem  it  necessary  to  determine 
whether  the  affidavit  was  sufficient  to  authorize  a  con- 
tinuance on  account  of  the  absence  of  a  party,  or 
whether  it  was  error  for  the  court  to  overrule  the 
same.  The  cause  was  submitted  to  the  court  for  trial 
on  September  13.  Two  of  appellant's  witnesses  tes- 
tified on  that  day.  The  next  day  appellant  and  three 
of  her  witnesses  appeared  and  testified.  The  error, 
if  any,  in  refusing  the  continuance  was  harmless,  in- 
asmuch  as  she  was  present  and  testified  fully  on  the 
trial.  Pick  v.  Ketcham  (1874),  73  111.  366.  While  she 
was  not  present  during  the  examination  of  two  of 
her  witnesses,  it  does  not  appear  that  her  cause  suf- 
fered because  of  such  absence. 

We  need  not  cite  any  authorities  in  support  of  the 
proposition  that,  as  a  general  rule,  the  granting  of 
an  application  for  a  continuance  is  within  the  sound 
discretion  of  the  trial  court,  and  that  the  action  of 
the  court  in  overruling  such  an  application  will  not 
be  reversed,  except  where  the  record  shows  an  abuse 
of  judicial  discretion  to  the  disadvantage  of  the  com- 
plaining party.  If  it  appears  from  the  evidence  ad- 
duced at  the  trial  that  no  injustice  was  done  in  over- 
ruling the  motion  for  a  continuance,  such  fact  offers 
an  additional  reason  why  the  judgment  should  not 
be  disturbed.    6  R.  C.  L.  571. 

Judgment  affirmed. 

Remy,  J.,  did  not  participate. 
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La  Fontaine  Lodge  No.  42,  L  0.  0.  F.  v.  Eviston, 

Auditor,  et  al, 

[No.  9,898.    Filed  June  6,  1919.    Rehearing  denied  October  7,  1919. 

Transfer  denied  November  25,  1919.] 

1.  Taxation. — Exemption, — Burden  of  Proof. — The  burden  is  upon 
one  relying  upon  the  exemption  of  property  from  taxation,  to 
show  that  the  property  comes  within  some  class  of  property 
which  the  statute  says  is  exempt,    p.  449. 

2.  Taxation,— Exemption, — **Cem£tery  Corporations," — ^'Fraternal 
Associations.** — Section  4447  Burns  1914,  Acts  1905  p.  185,  exempts 
property  of  cemetery  associations  or  corporations  incorporated  as 
such  under  the  laws  of  Indiana,  and  makes  no  provisions  concern- 
ing the  proi)erty  of  fraternal  associations,   p.  450. 

3.  Taxation.  —  Exemption.  —  CharitaMe  Purposes,  —  Real  estate 
owned  by  an  Odd  Fellows  Lodge,  the  rents  and  profits  of  which 
go  into  a  fund  for  the  care  of  a  cemetery  owned  and  operated 
by  the  lodge  in  which  the  lots  are  sold  without  regard  to  fra- 
ternal connections,  is  not  exempt  from  taxation  under  f  10144 
Burns  1914,  Acts  1893  p.  12,  as  being  devoted  to  charitable 
puri)oses.    p.  451. 

From  Huntington  Circuit  Court ;  Nelson  O.  Hunter, 
Special  Judge. 

Action  by  La  Fontaine  Lodge  No.  42,  L  O.  O.  F., 
against  Ovid  E.  Eviston  and  Abner  H.  Shafer,  aud- 
itor and  treasurer  respectively,  of  Huntington  county. 
From  a  judgment  for  defendants,  the  plaintiff  ap- 
peals.   Affirmed. 

Lesh  S  Lesh,  for  appellant. 

Cline  <&  Cline  and  Bowers  <&  Feightner,  for  appel- 
lees. 

McMahan,  J . — This  fiction  was  brought  by  the  ap- 
pellant against  the  appellees,  Ovid  E.  Eviston  and 
Abner  H.  Shafer,  auditor  and  treasurer  respectively 
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of  Huntington  county,  to  enjoin  the  collection  of  taxes 
which  have  been  assessed  against  certain  property 
owned  by  the  appellant. 

A  demurrer  for  want  of  facts  was  sustained,  and 
appellant  excepted  and,  refusing  to  plead  further, 
judgment  was  rendered  against  appellant,  and  it  has 
assigned  the  action  of  the  court  in  sustaining  the 
demurrer  as  error. 

The  complaint,  omitting  the  caption  and  signature, 
reads  as  follows:  ** Comes  now  the  plaintiff  in  the 
above  entitled  cause  and  complains  of  the  defendant 
and  for  cause  of  complaint  avers  that  it  is  a  fra- 
ternal association  organized  under  the  laws  of  Indi- 
ana; that  pursuant  to  resolutions  and  proceedings 
duly  passed  and  performed  by  its  Board  of  Trustees, 
it  organized  of  its  own  membership  a  cemetery  asso- 
ciation and  as  such  it  acquired  title  to  a  large  tract  of 
land  situated  a  short  distance  from  the  corporate  lim- 
its of  the  city  of  Huntington  in  said  county  and  state 
and  caused  said  lands  to  be  laid  out  and  platted  as  a 
cemetery,  in  which  cemetery  burial  lots  are  sold  in- 
discriminately and  without  regard  to  fraternal  con- 
nections of  the  applicants.  Plaintiff  further  avers 
that  pursuant  to  appropriate  proceedings  taken  by 
the  appropriate  officers  of  said  association  a  certain 
definite  portion  of  the  proceeds  derived  from  the  sale 
of  lots  in  said  cemetery,  to  wit,  25  per  cent,  thereof, 
has  been  set  aside  as  a  perpetual  care  fund,  the  in- 
come of  which  shall  be  used  as  a  perpetual  care  and 
maintenance  fund  for  the  perpetual  care  and  mainte- 
nance of  said  cemetery ;  that  from  the  proceeds  thus 
derived  from  the  sale  of  lots  and  set  aside  as  a  per- 
petual care  fund  as  aforesaid,  said  association  pur- 
chased the  east  one-third  of  lot  127  and  the  west  one- 
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third  of  lot  128  in  the  original  plat  of  the  town,  now 
city,  of  Huntington,  Indiana,  and  upon  said  real  es- 
tate it  has  erected  a  three-story  brick  building;  that 
by  the  terms  of  the  deed  pursuant  to  which  said  prop- 
erty  was  purchased,  as  well  as  the  proceedings  of  said 
association,  all  of  the  rents  and.  profits  derived  from 
said  property  and  buildings  are  set  aside  to  be  used 
as  a  perpetual  care  and  maintenance  fund  for  the  care 
and  maintenance  of  said  cemetery;  that  said  ceme- 
tery is  suitably  located  for  burial  purposes,  and  is  the 
common,  public  burial  place  at  Huntington ;  that  the 
plaintiff  herein  cannot  derive  any  pecuniary  benefit 
or  profit  from  said  property,  nor  can  any  of  the  rents 
or  profit  received  therefrom  be  used  for  any  purpose 
other  than  for  the  care  and  maintenance  of  said  cem- 
etery. 

**  Plaintiff  further  ayers  that  the  defendants  herein 
have  caused  said  property  to  be  placed  on  tax  dupli- 
cate and  other  tax  records  and  have  caused  them  to 
be  assessed  for  taxation;  that  they  are  demanding 
taxes  thereon  and  threatening  to  sell  the  same  for 
taxes  unless  the  same  is  paid.  Plaintiff  further  avers 
that  said  property  is  exempt  from  taxes  under  the 
laws  of  the  state  of  Indiana  and  the  defendants  are 
wrongfully,  without  authority  of  law,  proceeding  to 
expose  it  to  illegal  demands  for  taxes  and  threatening 
to  sell  the  same  unless  said  demands  are  paid;  that 
the  action  of  said  officers  in  placing  said  property  on 
the  tax  duplicate  constitutes  a  cloud  on  the  plaintiffs' 
title. 

"Wherefore  plaintiff  prays  the  court  to  enjoin  the 
defendants  from  exposing  said  property  to  sale,  or 
making  any  efforts  to  collect  taxes  on  said  property 
and  to  quiet  its  title  against  any  and  all  claims  of  the 
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defendants  and  for  all  further  and  proper  relief  in 
the  premises. ' ' 

The  only  question  which  we  are  called  upon  to  de- 
cide is  whether  the  said  building  and  the  land  upon 
which  it  stands  are  subject  to  taxation. 

Appellant  contends  that  the  said  property  is  ex- 
empt from  taxation,  and  in  support  of  this  contention 
cites  §4447  Burns  1914,  Acts  1905  p.  185;  §10144 
Bums  1914,  Acts  1893  p.  12,  which  read  as  follows : 

Section  4447. — *  *  That  in  all  cases  where  cemeteries 
incorporated  under  the  laws  of  this  state  upon  such  a 
basis  that  the  corporation  cannot  derive  any  pecu- 
niary benefit  or  profit  therefrom;  and  in  all  cases 
where  a  cemetery  association  shall  provide  for  set- 
ting aside  a  certain  definite  portion  of  the  proceeds 
derived  from  the  sale  of  lots  as  a  perpetual  care  fund, 
the  income  of  which  shall  be  used  as  a  perpetual  care 
and  maintenance  fund,  all  the  property  and  assets 
belonging  to  such  corporation  used  exclusively  for 
cemetery  purposes  shall  be  exempt  from  taxation 
for  any  purpose:  And  provided,  That  it  shall  be 
lawful  for  any  person  to  provide  a  fund,  either  by 
gift,  bequest  or  devise,  which  may  be  a  perpetual 
fund,  the  income  from  which  shall  be  used  for  the 
care  and  maintenance  of  any  cemetery  lot  expressly 
described  in  the  instrument  creating  the  fund,  and 
the  fund  so  created  shall  be  exempt  from  taxation 
for  any  purpose;  and  a  trust  may  be  created  for 
the  care,  custody  and  control  of  such  fund,  Pro- 
vided, That  the  real  estate  of  any  such  corporation 
lying  within  any  incorporated  city  or  town  shall  not 
be  exempt  from  liability  for  street  improvements  and 
sewer  assessments,  as  now  or  may  hereafter  be  pro- 
vided by  law. ' ' 

Section  10144. — **The  following  property  shall  be 
exempt   from   taxation:     •     *     »     Fifth.      *  Every 
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building  used  and  set  apart  for  educational,  literary, 
scientific  or  charitable  purposes  by  any  institution, 
or  by  any  individual  or  individuals,  association  or 
corporation,  or  used  for  the  same  purpose  by  any 
town,  township,  city  or  county,  and  the  tract  of  land 
on  which  such  building  is  situate ;  also  the  lands  pur- 
chased with  the  bona  fide  intention  of  erecting  build- 
ings for  such  use  thereon,  not  exceeding  forty  acres ; 
also  the  personal  property,  endowment  funds  and  in- 
terest thereon,  belonging  to  any  institution,  town, 
township,  city  or  county,  and  connected  with,  used  or 
set  apart  for  any  of  the  purposes  aforesaid.'  '' 

Section  10144,  cl.  6,  exempts  every  cemetery  from 
taxation. 

Section  1,  Art.  10,  of  the  Constitution  directs  the 
legislature  to  provide  for  a  uniform  and  equal  rate 
of  assessment  and  taxation  for  all  property,  except- 
ing only  such  as  is  used  for  **  municipal,  educational, 
literary,  scientific,  religious,  or  charitable  purposes, 
as  may  be  specially  exempted  by  law.*' 

As  said  by  this  court  in  OaJc  HUl  Cemetery  Co.  v. 

Wells  (1906),  38  Ind.  App.  479,  78  N.  E.  350:    **As 

appellant  is  relying  upon  the  exemption  of  its 

1.  property  from  taxation,  the  burden  was  upon 
it  to  show  that  its  property  came  within  some 
class  of  property  which  the  statute  says  is  exempt." 
The  exemptions  given  by  the  statutes  were  not  in- 
tended to  relieve  from  taxation  any  property  that 
was  or  is  used  by  the  owners  for  the  purpose  of  gain 
and  profit. 

The  appellant  *s  first  contention  is  that  the  prop- 
erty in  question  is  exenipt  under  the  provision  of 

VOL.  71—28. 
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§4447,  supra,  which  provides  that,  where  ceme- 

2.  tery  associations  shall  set  aside  a  definite  por- 
tion of  the  proceeds  derived  from  the  sale  of 
lots  as  a  perpetual  care  fund,  the  income  of  which 
shall  be  used  as  a  perpetual  care  and  maintenance 
fund,  all  the  property  and  assets  belonging  to  such 
corporation  used  exclusively  for  cemetery  purposes 
shall  be  exempt  from  taxation. 

The  appellant  is  neither  a  ** cemetery  association'* 
nor  a  **  corporation  *'  organized  under  the  laws  of  the 
state  for  the  purpose  of  owning  and  maintaining  a 
cemetery.  It  is,  as  alleged  in  the  complaint,  a  **fra- 
ternal  association,''  and  as  such  bought  a  large  tract 
of  land  which  it  caused  to  be  laid  out  and  platted  as 
a  cemetery,  twenty-five  per  cent,  of  the  proceeds  de- 
rived from  the  sale  of  lots  being  set  aside  as  a  per- 
petual care  and  maintenance  fund  for  the  care  and 
maintenance  of  said  cemetery.  From  the  funds  so 
set  aside  the  appellant  purchased  the  real  estate  in 
controversy  and  erected  thereon  a  three-story  brick 
building,  and  by  some  kind  of  proceedings  appellant 
set  aside  all  the  rents  and  profits  derived  from  the 
said  building  as  a  perpetual  care  and  maintenance 
fund  for  said  cemetery. 

Section  4447,  supra,  is  the  first  and  only  section  of 
an  act  amending  §1  of  **An  act  exempting  from  taxa- 
tion the  property  of  cemeteries  organized  under  the 
laws  of  the  state  upon  a  basis  which  prevents  the 
corporation  from  deriving  therefrom  benefits  or  prof- 
its."   Acts  1895  p.  18. 

In  construing  §4447,  supra,  we  must  keep  the  title 
of  the  act  in  mind,  and  when  that  is  done  it  is  clear 
that,  when  the  legislature  used  the  words  **  cemetery 
association"  and  **such  corporation,"  it  meant  ceme- 


NOVEMBER  TERM,  1919.  461 


Arthur  v.  Stults — 71  Ind.  App.  451. 


tery  associations  or  corporations  incorporated  as 
such  under  the  laws  of  this  state.  That  part  of  said 
section  under  which  appellant  is  claiming  exemption 
from  taxation  would  read  as  follows:  **In  all  cases 
where  a  cemetery  association,  incorporated  under  the 
laws  of  this  state,  shall  provide  for  the  setting  aside 
of  a  certain  definite  portion  of  the  proceeds  derived 
from  the  sale  of  lots  as  a  perpetual  care  fund,  the  in- 
come of  which  shall  be  used  as  a  perpetual  care  and 
maintenance  fund,  all  the  property  and  assets  of  such 
cemetery  corporation  used  exclusively  for  cemetery 
purposes  shall  be  exempt  from  taxation.'' 

We  hold  that  the  property  in  question  is  not  ex- 
empt  from  taxation  under  §4447,  supra. 

Appellant  next  contends  that  the  property  in  ques- 
tion has  been  set  apart  for  charitable  purposes,  and 
that  it  is  therefore  exempt  from  taxation  under 

3.     §10144,  hereinbefore  set  out.    This  contention 

is  not  supported  by  principle  or  authority.  Our 

judgment  is  that  the  property  in  question  is  not  set 

aside  for  charitable  purposes,  and  that  it  is  subject 

to  taxation. 

There  was  no  error  in  sustaining  the  demurrer  to 
the  complaint.    Judgment  affirmed. 


Abthttb  et  al.  v.  Stults  et  al. 

[No.  9,985.     FUed  Noyember  25,  1919.] 

1.  Negligence. — Fire  from  Threshing  Engine, — Evidence, — In  an 
action  for  loss  of  a  bam  by  fire  alleged  to  have  been  communi- 
cated by  a  threshing  engine  operated  without  a  spark-arrester, 
evidence  that  the  engine  was  equipped  with  one  of  approved 
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type,  of  common  use;  in  proi)er  place  on  the  engine,  and  in  good 
condition  before  and  after  the  fire,  together  with  evidence  that 
the  fire  broke  out  inside  the  barn,  200  feet  from  the  engine,  and 
that  one  of  plaintiff's  employes  was  seen  smoking  in  the  barn 
not  long  before,  is  sufficient  to  support  a  finding  that  the  fire 
was  not  caused  by  sparks  from  the  engine,  although  there  be 
other  evidence  conflicting  therewith,     p.  453. 

2.  Appeal. — Conjlicting  Evidence. — Review. — A  verdict  rendered 
upon  conflicting  evidence  finally  determines  the  issues  of  fact 
involved,     p.  453. 

3.  Negligence. — Contracts. — Provision  Against  Extra  Hazard. — 
A  contract  between  the  owner  of  a  threshing  outfit  and  another 
for  the  use  of  the  outfit,  may  lawfully  contain  a  stipulation 
against  liability  arising  from  1:he  increased  hazard  in  the  use 
of  wood  instead  of  coal  in  the  engine  for  fuel,  since  such  a 
provision  did  not  lessen  the  responsibility  of  the  thresher  for  the 
results  of  actual  negligence  in  the  use  of  such  fuel.    p.  463. 

From  Huntington  Circuit  Court ;  Charles  K.  Lucas , 
Special  Judge. 

Action  by  Orland  M.  Arthur  and  another  against 
Uriah  H.  Stults  and  others.  From  a  judgment  for 
defendants,  the  plaintiffs  appeal.    Affirmed. 

J.  W.  Moffett,  MUo  N.  Feightner  and  Fred  H.  Bow- 
ers, for  appellants. 
Cline  &  Cline  and  Watkins  <&  Butler,  for  appellees. 

Eem Y;  J. — This  is  an  action  instituted  by  appellants 
to  recover  for  the  loss  by  fire  of  a  certain  barn.  At 
the  time  of  the  fire  appellees'  threshing  outfit  was 
being  operated  near  said  barn  on  appellants'  farm, 
under  contract  between  the  parties.  It  is  the  theory 
of  the  complaint  that  the  fire  was  caused  by  the  neg- 
ligence of  appellees  in  operating,  without  a  spark- 
arrester,  a  steam  engine  which  constituted  a  part  of 
the  threshing  outfit.  A  trial  by  jury  resulted  in  a 
verdict  and  judgment  for  appellees.  The  only  error 
assigned  is  the  action  of  the  court  in  overruling  the 
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motion  for  a  new  trial.  Under  this  assignment  ap- 
pellants have  properly  presented  for  our  considera- 
tion two  specifications  in  their  motion,  viz. :  (1)  The 
verdict  is  not  sustained  by  suflScient  evidence;  and 
(2)  the  court  erred  in  giving  to  the  jury  on  its  own 
motion  instruction  No.  7. 

There  is  much  testimony  which  tends  to  support 
appellants'  theory  of  the  case,  but  there  is  also  evi- 
dence to  the  effect  that  the  engine  was  equipped 
1, 2.  with  a  spark-arrester  of  an  approved  type  in 
common  use ;  that  it  had  been  examined  from 
time  to  time,  both  before  and  after  the  fire,  and  found 
to  be  in  good  condition ;  that  it  was  in  its  proper 
place  during  the  time  the  engine  was  being  operated 
on  appellants '  farm ;  that  the  fire  broke  out  inside  the 
bam,  at  a  distance  of  about  200  feet  from  the  location 
of  the  engine;  and  that  one  of  appellants'  employes 
was  seen  smoking  in  the  barn  not  long  before  the  fire. 
Though  conflicting,  the  evidence  is  sufficient  to  sup- 
poirt  a  finding  that  the  fire  was  not  caused  by  sparks 
from  appellees '  engine.  Appellants '  view  of  the  law 
was  fully  presented  in  the  instructions  given  at  their 
request.  The  verdict  of  the  jury  under  such  circum- 
stances finally  determines  the  issues  of  fact.  Collins 
v.  Groseclose  (1872),  40  Ind.  414,  417;  Portland,  etc., 
Mach.  Co.  V.  Gibson  (1916),  184  Ind.  342,  346,  111 
N.  E.  184. 

Instruction  No.  7  is  as  follows :    *  *  If  you  find  from 

the  evidence  that  at  the  time  of  making  the  contract 

for  threshing  between  plaintiffs  and  defend- 

3.     ants  it  was  agreed  as  a  part  of  such  contract 

that  in  the  event  wood  was  used  as  fuel  in  the 

engine  plaintiffs  would  be  required  to  assume  the  risk 

of  fire  caused  thereby,  then  I  instruct  you  that  such 
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a  stipulation  would  apply  to  the  difference  in  hazard, 
if  any,  which  existed  between  the  use  of  wood  or  coal 
as  fuel,  but  it  would  not  apply  to  any  defect,  if  any 
existed,  in  the  arrester  or  appliances  used  about  the 
engine.  If  you  find  that  the  fire  complained  of  was 
caused  by  reason  of  the  use  of  wood  instead  of  coal, 
and  that  it  was  not  caused  by  reason  of  any  defect  in 
the  spark-arrester  used,  then  it  would  be  your  duty 
to  find  for  the  defendants  herein.'' 

The  only  objection  urged  against  this  instruction 
rests  on  the  rule  that  a  person  may  not  lawfully  con- 
tract to  exempt  himself  from  the  results  of  his  own 
negligence.  We  are  unable  to  discover  the  relation 
of  that  rule  to  said  instruction.  The  use  of  wood  for 
fuel  was  not  in  itself  negligence,  but  its  use  is  per- 
haps more  hazardous,  under  ordinary  conditions, 
than  the  use  pf  coal.  The  assumption  of  this  extra 
hazard  by  appellants,  who  under  the  agreement  were 
to  furnish  the  fuel,  was  a  proper  subject  of  contract, 
and  did  not  lessen  the  responsibility  of  appellees  for 
the  results  of  actual  negligence,  if  any,  in  their  use  of 
such  fuel.  Their  conduct  was  still  to  be  measured  in 
the  light  of  the  increased  hazard,  but  they  were  not 
to  be  responsible  for  loss  arising  from  such  hazard, 
independently  of  such  negligence  on  their  part.  The 
provision  of  the  contract  was  lawful,  and  its  applica- 
tion to  the  facts  in  issue  is  correctly  set  forth  in  the 
instruction. 

There  is  no  reversible  error.    Judgment  affirmed. 
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KiNNISON   V.  BaBICK. 

[No.  10,104.     TOed  November  25,  1919.] 

Afpkal. — Briefs, — Points  and  Authorities, — Abstract  Propositions 
of  Law, — The  bare  statement  of  an  abstract  proposition  of  law 
in  a  brief  under  the  heading  "Points  and  Authorities,"  without 
any  attempt  to  apply  it  to  the  issues  or  evidence,  is  not  sufficient 
to  present  any  question  for  consideration. 

From  Noble  Circuit  Court;  Luke  H.  Wrigley, 
Judge. 

Action  by  John  E.  Barick  against  Lena  Kinnison. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

Redmond  (&  Emerick,  for  appellant. 
Fred  L.  Bodenhafer,  for  appellee. 

MgMahan,  J. — Complaint  by  appellee  against  ap- 
pellant for  specific  performance  of  a  contract  for  the 
sale  of  certain  real  estate.  The  appellee  in  his  com- 
plaint alleged  the  execution  of  the  contract  wherein 
it  was  agreed  that  the  appellant  would  sell  and,  by  a 
warranty  deed,  convey  to  appellee  certain  real  estate 
in  Noble  county,  Indiana,  for  the  sum  of  $350 ;  that 
appellee  was  to  pay  appellant  the  sum  of  $5  per  month 
for  three  years  from  the  date  of  the  execution  of  the 
contract,  and  at  any  time  within  that  period  when 
appellee  notified  appellant  that  he  was  ready  to  pur- 
chase said  property  for  said  $350,  the  $5  per  month 
which  had  been  paid  by  appellee  to  appellant  should 
be  applied  as  partial  payments  on  said  sum  of  $350 ; 
that,  if  appellee  failed  to  purchase  real  estate  in  ac- 
cordance with  said  agreement,  appellant  might  treat 
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the  same  as  a  rental  contract,  and  that  the  monthly 
payments  should  be  considered  as  rent;  that  prio^ 
to  the  expiration  of  the  contract  appellee  tendered  to 
appellant  the  sum  of  $170,  that  being  the  balance 
due  appellant  on  the  contract,  and  demanded  a  deed, 
which  appellant  refused  to  execute.  Appellant  filed 
an  answer  in  four  paragraphs :  (1)  A  general  denial ; 
(2)  that  after  the  execution  of  the  contract  sued  on, 
it  was  for  a  valuable  consideration  mutually  agreed 
between  the  appellant  and  appellee  that  said  contract 
should  be  abandoned  and  rescinded,  and  that  said 
contract  was  abandoned;  (3)  that,  by  mutual  agree- 
ment and  consent  of  the  parties  to  the  contract,  it 
was  modified  and  changed  in  this,  that  appellant  and 
appellee  agreed  that,  if  appellant  would  make  certain 
repairs  and  improvements  on  said  real  estate  at  her 
own  expense,  said  contract  of  purchase  was  to  be 
rescinded  and  held  of  no  effect,  and  that,  in  pursu- 
ance of  this  alleged  agreement,  the  appellant  made 
said  repairs;  (4)  that  appellant  was  induced  to  exe- 
cute the  contract  by  reason  of  fraudulent  representa- 
tions made  by  appellee. 

The  cause  was  tried  by  the  court  and  resulted  in 
a  decree  in  favor  of  appellee  for  the  specific  perform- 
ance of  the  contract.  Appellant  filed  a  motion  for  a 
new  trial.  The  only  specifications  in  the  motion  that 
present  any  questions  are:  (1)  That  the  decision 
of  the  court  is  contrary  to  law;  (2)  the  decision  of 
the  court  is  not  fairly  supported  by,  and  is  clearly 
against  the  weight  of,  the  evidence;  (3)  that  the  con- 
tract sued  on  was  obtained  by  reason  of  certain 
fraudulent  representations.  The  only  error  assigned 
is  the  action  of  the  court  in  overruling  the  motion  for 
a  new  trial. 
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The  appellant  insists  that,  inasmuch  as  the  issues 
in  this  case  are  of  exclusive  equitable  jurisdiction, 
the  court  has  the  right,  under  §698  Burns  1914,  Acts 
1903  p.  338,  to  consider,  and  that  it  is  our  duty  to 
consider  and  weigh,  the  evidence  with  the  view  of 
ascertaining  whether  or  not  the  decree  of  the  court 
should  be  upheld.  Appellant's  main  contention  is 
that  the  contract  sued  on  was  obtained  by  fraud  and 
overreaching,  and  should  not  be  enforced.  The  only 
witnesses  who  testified  upon  this  issue  were  appel- 
lant and  appellee.  The  trial  court  saw  and  heard 
both  of  these  witnesses,  and  was  in  a  much  better 
position  to  weigh  their  testimony  than  we  are,  and, 
granting  that  it  is  our  duty  to  weigh  the  evidence  in 
a  case  of  this  character,  a  proposition  which  we  do 
not  decide,  we  would  not,  under  the  circumstances, 
be  justified  in  saying  that  the  finding  of  the  trial 
court  on  the  question  of  fraud  is  not  fairly  sustained 
by  the  evidence. 

Appellant,  under  the  heading  of  points  and  authori- 
ties, says:  ** Before  the  contract  will  be  specifically 
enforced,  it  should  appear  from  the  evidence  that  it 
was  fair,  reasonable  and  just,  and  one  which  is  strict- 
ly equitable  to  enforce." 

Admitting  this  to  be  a  correct  statement  of  the 
law,  appellant  has  wholly  failed  to  apply  the  prop- 
osition to  the  contract  or  to  the  evidence.  No  claim 
is  made  that  the  contract  is  nbt  fair,  reasonable,  and 
just,  or  that  there  is  evidence  which  would  justify 
this  court  in  so  holding.  The  bare  statement  of  an 
abstract  proposition  of  law,  without  any  attempt  to 
apply  it  to  the  issues  or  to  the  evidence,  is  not  suf- 
ficient to  present  any  question  for  our  consideration. 
Our  attention  has  not  been  called  to  anv  evidence  or  to 
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any  part  of  the  contract  which  might  indicate  that  it 
was  not  a  fair  and  just  contract.    There  was  no  error 
in  overruling  the  motion  for  a  new  trial. 
Judgment  affirmed. 


LOWENMBTBB  V.  NATIONAL  LuMBER  CoMPANT. 
[No.  10,070.    Filed  November  25,  1919.] 

1.  CoRPOBATiONB. — Foreign  Corporations. — Admission, — Statutes. — 
Construction. — When  statutes  governing  the  admission  Into  the 
state  of  foreign  corporations  do  not  specify  what  shall  consti- 
tute "doing  business"  or  ''transacting  business,"  such  question 
Is  ordinarily  a  matter  for  judicial  determination,    p.  464. 

2.  CoRPOBATioNS. — Foreign  Corporations. — Transacting  Business. — 
Isolated  Acts. — Construction. — ^Where  a  foreign  corporation  en- 
ters Into  a  single  contract  or  engages  in  some  other  Isolated  busi- 
ness act  within  a  particular  state,  with  no  Intention  to  repeat 
the  same  therein  or  make  such  state  a  base  for  the  conduct 
of  any  part  of  its  corporate  business,  the  courts  as  a  rule  have 
held  that  such  corporation  cannot  be  said  to  be  ''doing  busi- 
ness" or  "transacting  buslnesss"  within  the  meaning  of  the 
usual  statutory  provisions  regulating  the  admission  of  foreign 
corporations,    p.  464. 

3.  CoBPOBATiONS. — Foreign  Corporations. — Admisston.—Purchasing 
and  Using  Site. — ^Where  a  foreign  corporation  purchases  real 
estate  for  use  as  a  coal  yard  and  so  uses  the  same  in  conduct- 
ing a  retail  coal  business  within  this  state,  such  purchase  is 
not  an  Isolated  transaction,  and  the  act  of  acquiring  such  site 
fell  within  the  inhibition  against  doing  business  provided  in 
§4085  Burns  1914,  Acts  1907  p.  286,  §1.    p.  464. 

4.  Corporations. — Foreign  Corporations. — AdmissUm. — Comity. — 
Limitation  "by  Statute. — The  doctrine  of  state  comity  cannot  pre- 
vail in  the  judicial  construction  of  the  nature  of  acts  per- 
formed by  a  foreign  corporation  within  this  state,  under 
§§4085  et  seq.  Bums  1914,  Acts  1907  p.  286,  since  §8  of  the  statute, 
§4093  Bums  1914,  expressly  states  that  the  statute  is  a  limi- 
tation upon  interstate  comity,    p.  464. 
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5.  GoBPOiULTiONS. — Foreign  Corporations. — AdmUHon. — "Noncompli- 
anoe  \oith  Statute, — Resort  to  Courts, — Inhibition  Unlimited, — 
The  resort  by  a  foreign  corporation  to  the  courts  of  this  state 
without  first  having  complied  with  the  requirements  of  {|4065 
et  seq.  Bums  1914  Acts  1907  p.  286,  is  inhibited  by  |9  of  the 
statute,  14094  Bums  1914,  equally  against  a  claim  arising  out 
of  an  isolated  or  preliminary  transaction  as  against  one  arising 
out  of  the  usual  business  conducted  by  the  corporation,    p.  465. 

6.  CoBPORATiONS. — Foreign  Corporations, — Contracts, — Assignees, — 
Noncompliance  With  Statutes,' — Resort  to  Courts, — The  assignee 
of  the  contract  of  a  foreign  corporation  cannot  assert  any 
rights  thereunder  which  could  not  have  been  asserted  by  the 
foreign  corporation  through  which  he  claims  by  assignment 
from  its  trustee  in  bankruptcy  and  an  intervening  third  per- 
son, where  the  corporation  has  failed  to  comply  with  a  statute 
giving  it  a  right  to  transact  business  in  the  state,  notwithstand- 
ing that  the  assignee  took  the  contract  before  breach  thereof, 
p.  466. 

7.  GoRPoaATiONS. — Foreign  Corporations. — AdmissUm^^Noncompli- 
once  With  Statutes. — Stockholders, — Estoppel. — A  stockholder  in 
a  foreign  corporation  which  has  not  complied  with  the  statute 
regulating  its  admission  to  do  business  in  the  state  is  not  estopped 
in  an  action  brought  against  him  upon  a  contract  between  him 
and  the  corporation  from  asserting  such  failure  to  comply  as  a 
defense  to  such  action,    p.  467. 

From  St.  Joseph  Circuit  Court;  Walter  A.  Funk, 
Judge. 

Action  by  Benjamin  Lowenmeyer  against  the  Na- 
tional Lumber  Company.  From  a  judgment  for  de- 
fendant, the  plaintiff  appeals.    Affirmed. 

Howell  (&  Jones  and  Theodore  Johnson,  for  appel- 
lant. 

Eli  F.  Seehirt,  Daniel  D.  Schurtz,  Fred  C.  Klein 
and  George  W.  Zinky,  for  appellee. 

Batman,  J. — This  is  an  action  by  appellant  against 
appellee  to  enforce  the  specific  performance  of  a  con- 
tract involving  a  sale  of  real  estate.  It  is  alleged  that 
the  Harmon  Coal  Company,  a  corporation  organized 
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under  the  laws  of  the  State  of  Delaware,  contracted 
with  appellee,  a  corporation  organized  under  the  laws 
of  the  State  of  Indiana,  for  the  purchase  of  certain 
real  estate  in  South  Bend,  Indiana;  that  appellee 
received  part  of  the  purchase  price  in  cash,  took  stock 
in  said  coal  company  for  a  portion  thereof,  and  gave 
time  for  the  payment  of  the  balance  due  thereon; 
that  said  coal  company  was  adjudged  a  bankrupt,  and 
its  rights  under  said  contract  were  duly  sold  by  a 
trustee  in  bankruptcy  to  one  Bliss,  who  transferred 
the  same  to  appellant ;  that  appellant  tendered  to  ap- 
pellee the  balance  of  the  purchase  money  for  said  real 
estate  and  demanded  a  deed  of  conveyance  therefor, 
which  was  refused.  To  the  complaint  appellee  filed 
an  answer  in  abatement  in  two  paragraphs,  each  of 
which  is  based  on  the  alleged  fact  that  said  coal  com- 
pany was  and  is  a  foreign  corporation,  and  at  the 
time  of  the  purchase  of  said  real  estate  it  had  not, 
nor  has  it  since  said  time,  complied  with  the  law  of 
this  state,  with  reference  to  the  admission  of  foreign 
corporations  for  the  purpose  of  transacting  business, 
and  exercising  its  corporate  powers.  Appellant  filed 
a  demurrer  to  each  of  these  paragraphs,  which  was 
overruled,  and  he  then  filed  a  reply  thereto  in  general 
denial.  The  cause  was  thereupon  submitted  to  the 
court  for  trial  on  the  issues  thus  formed  and,  upon 
a  special  finding  of  facts  made  upon  request,  a  con- 
clusion of  law  was  stated  in  favor  of  appellee,  and  a 
judgment  was  rendered  thereon  that  the  action  abate. 
From  this  judgment  appellant  prosecutes  this  ap- 
peal, and  alleges  that  the  court  erred  in  overruling 
his  demurrer  to  each  paragraph  of  the  answer  in 
abatement,  and  in  stating  its  conclusion  of  law  on  the 
special  finding  of  facts. 


NOVEMBER  TERM,  1919.  461 

Lowenmeyer  v.  National  Lumber  Co. — 71  Ind.  App.  458.. 

We  will  first  direct  our  attention  to  the  alleged 
error  based  on  the  action  of  the  court  in  stating  its 
conclusion  of  law  in  favor  of  appellee,  on  the  special 
finding  of  facts,  as  a  determination  of  the  questions 
raised  in  that  connection  will  be  decisive  of  this  ap- 
peal. So  much  of  the  special  finding  of  facts  as  is 
necessary  for  an  understanding  of  the  questions  pre- 
sented and  determined  with  reference  to  the  alleged 
error  under  consideration  is  substantially  as  follows : 
That  appellee  is,  and  has  been  ever  since  October  1, 
1912,  a  corporation  duly  organized  under  the  laws  of 
the  State  of  Indiana,  with  powers  only  to  buy  and  sell 
lumber  and  do  a  lumber  business,  and  with  such  other ' 
powers  as  are  by  law  incident  thereto,  and  that  said 
corporation,  since  the  above-mentioned  date,  has  been 
doing  business  only  in  the  city  of  South  Bend,  Indi- 
ana; that  on  said  date  the  Harmon  Coal  Company 
was,  and  for  more  than  one  year  before  said  date  had 
been,  a  corporation  duly  organized  under  the  laws  of 
the  State  of  Delaware,  with  powers  only  to  engage  in 
the  purchase  and  sale  of  coal  and  fuel,  and  to  hold 
such  real  estate  as  may  be  necessary  to  carry  on  said 
business ;  that  on  said  date  said  foreign  corporation, 
Harmon  Coal  Company,  established  a  place  of  busi- 
ness in  South  Bend,  Indiana,  where,  and  from  which 
time  until  the  year  1914,  it  engaged  in  the  business 
in  said  city  and  state  of  buying  and  selling  coal 
at  retail;  that  on  said  date  appellee  was  the  owner 
of  certain  real  estate  in  the  city  of  South  Bend,  Indi- 
ana, described  in  appellant's  complaint;  that  on  said 
date  appellee  and  the  coal  company  entered  into  a 
certain  contract  whereby  the  former  sold  said  real 
estate  to  the  latter ;  that  the  coal  company  purchased 
said  real  estate  for  the  purpose  of  using  it  as  a  coal 
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yard,  and  in  conducting  its  business  in  said  city  of 
South  Bend;  that  beginning  with  October  14,  1912, 
and  until  the  year  1914,  it  did  carry  on  its  business  of 
selling  coal  for  profit  in  said  city,  from  and  upon 
said  real  estate;  that  the  contract  between  said  coal 
company  and  appellee  was  negotiated  and  entered 
into  on  behalf  of  the  coal  company  by  its  agent,  How- 
ard R.  Van  Auken,  in  the  city  of  South  Bend,  Indiana, 
and  that  all  things  done  on  behalf  of  said  foreign 
corporation  in  the  purchase  of  the  real  estate  were 
done  by  it  in  said  city  and  state,  and  that  said  real 
estate  was  bought  by  it  through  its  said  agent  for  the 
purpose  of  estabUshing  a  permanent  place  of  busi- 
ness in  the  city  of  South  Bend;  that  on  October  12, 
1912,  the  coal  company,  in  pursuance  of  the  terms  of 
said  contract,  paid  to  appellant  the  sum  of  $50,  and 
issued  to  it  its  certificates  for  100  shares  of  the  pre- 
ferred stock  of  said  coal  company  and  100  shares  of 
the  common  stock  thereof;  that  said  shares  of  stock 
were  received  by  appellee  as  a  payment  of  $1,000  on 
the  purchase  price  of  said  real  estate,  and  that  said 
coal  company  executed  to  appellee  its  promissory 
note  for  $2,950,  due  on  March  1, 1913,  which  note  was 
delivered  to  appellee  when  said  coal  company  ap- 
proved the  abstract  of  title  to  said  real  estate;  that 
a  portion  of  the  indebtedness  represented  by  said 
note  was  paid,  but  that  the  sum  of  $2,000  thereof  re- 
mained unpaid;  that  on  August  10,  1914,  a  petition 
in  bankruptcy  was  filed  in  the  United  States  District 
Court,  and  subsequently  on  October  6, 1914,  an  order 
was  entered  thereon  adjudging  said  coal  company  a 
bankrupt;  that  on  said  date  the  Central  Trust  Com- 
pany of  Illinois  was  duly  appointed  a  trustee  in  bank- 
ruptcy of  said  coal  company,  duly  qualified  as  such, 
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and  entered  npon  the  performance  of  its  duties  as 
such  trustee;  that  on  January  19,  1915,  the  United 
States  District  Court  ordered  said  trustees  to  sell 
all  his  right,  title  and  interest  in  and  to  said  real 
estate  without  notice ;  that  at  such  sale  one  Willis  K. 
Bliss  became  the  purchaser  of  said  trustee's  right, 
title  and  interest  in  said  real  estate,  and  said  trustee, 
after  the  approval  of  the  sale,  executed  to  said  BKss 
a  deed  for  said  real  estate ;  that  thereaf ter,  on  Janu- 
ary 19, 1915,  said  Bliss,  together  with  his  wife,  for  a 
valuable  consideration,  conveyed  by  deed  his  rights  in 
and  to  the  real  estate  to  appellant ;  that  appellee  was 
named  in  the  schedule  of  creditors  as  a  creditor  of  the 
coal  company  in  the  proceedings  of  bankruptcy.  In 
addition  to  the  foregoing,  facts  were  found  which 
show  that  the  Harmon  Coal  Company  had  not  per- 
formed the  acts  required  by  law  for  its  admission 
into  this  state  for  the  transaction  of  business  or  exer- 
cise of  its  corporate  powers. 

Appellant  first  contends  that  the  contract  for  the 
purchase  of  the  real  estate  in  question  is  not  within 
the  inhibition  of  the  statute  regarding  the  transac- 
tion of  business  within  this  state  by  foreign  corpora- 
tions. The  statute  in  question  provides  as  follows: 
* '  That  before  any  foreign  corporation  for  profit  shall 
be  permitted  or  allowed  to  transact  business  or  exer- 
cise any  of  its  corporate  powers  in  the  State  of  Indi- 
ana, other  than  insurance  companies,  building  and 
loan  companies  and  surety  companies,  they  shall  be 
required  to  comply  with  the  provisions  of  this  act  and 
shall  be  subject  to  all  the  regulations  prescribed  here- 
in, as  well  as  aU  other  regulations,  limitations  and 
restrictions  applying  to  corporations  of  like  charac- 
ter organized  under  the  laws  of  this  state. '^  §4085 
Bums  1914,  Acts  1907  p.  286. 
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Similar  statutes  have  been  enacted  by  many  of  the 
states,  but  as  a  rule  they  do  not  undertake  to  specify 
the  particular  acts  or  transactions  that  shall 
constitute  ''doing  business*'  or  ''transacting 
1-2.   business.**    Such  question,  therefore,  is  ordi- 
narily a  matter  of  judicial  determination.    The 
courts  as  a  rule  have  held  that,  where  a  foreign  cor- 
poration enters  into  a  single  contract,  or  engages  in 
some  other  isolated  business  act  within  a  particular 
state,  with  no  intention  to  repeat  the  same  therein, 
or  make  such  state  a  basis  for  the  conduct  of  any 
part  of  its  corporate  business,  such  corporation  can- 
not be  said  to  be  "doing  business**  or  "transacting 
business**  within  such  state,  within  the  meaning  of 
the  usual  statutory  provisions  regulating  the  trans- 
action of  business  by  foreign  corporations.    12  R.  C. 
L.  69 ;  19  Cyc  1268 ;  Penn  Collieries  Co.  v.  McKeever 
(1905),  183  N.  Y.  98,  75  N.  E.  935,  2  L.  R.  .A  (N.  S.) 
127;  Hart'Parr  Co.  v.  Robh-Lawrence  Co.  (1906),  15 
N.  D.  55,  106  N.  W.  406;  Booth  &  Co.  v.  Weigand 
(1906),  30  Utah  135,  83  Pac.  734, 10  L.  R.  A.  (N.  S.) 
693;  Cooper  Mfg.  Co.  v.  Ferguson  (1885),  113  U.  S. 
727,  5  Sup.  Ct.  739,  28  L.  Ed.  1137 ;  D,  dt  H.  Canal  Co. 
v.  Mahlenbrock  (1899),  63  N.  J.  Law  281,  43  Atl.  978, 
45  L.  R.  A.  538 ;  Kirnen  v.  Virginia,  etc.,  Chemical  Co. 
(1906),  145  Fed.  288,  76  <?,  C.  A.  172,  7  Ann.  Cas.  219. 
In  the  instant  case,  however,  it  is  evident  that  the 
act  of  purchasing  the  real  estate  in  question  does  not 
fall  within  that  class  of  cases  denominated  iso- 
3-4.   lated  transactions.    The  special  finding  of  facts 
expressly  shows  that  the  real  estate  was  pur- 
chased by  said  coal  company  for  the  purpose  of  using 
the  same  as  a  coal  yard  in  conducting  its  business  in 
the  city  of  South  Bend,  and  that  it  began  to  use  it 
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for  such  purpose  immediately  after  its  purchase,  and 
continued  so  to  do  until  the  year  1914.  But  appellant 
contends  that  the  act  of  purchasing  the  real  estate 
was  merely  the  exercise  of  rights  existing  by  comity, 
and  was  only  preliminary  to  doing  the  business  con- 
templated by  the  corporation.  The  doctrine  of  state 
comity,  which  appellant  seeks  to  invoke,  cannot  pre- 
vail against  the  statute,  which  states  that  its  pro- 
visions are  a  limitation  to  interstate  comity.  §4093 
Burns  1914,  supra.  The  special  finding  of  facts  shows 
that  the  foreign  corporation  in  question  had  the 
power  to  acquire  and  hold  sudi  real  estate  as  might 
be  necessary  to  carry  on.  its  business  of  dealing  in 
coal  and  fuel,  and  it  cannot  be  said  with  reason  that 
the  act  of  acquiring  a  place  for  the  conduct  of  such 
business,  under  the  facts  found,  although  in  a  sense 
preliminary,  did  not  fall  within  the  inhibition  of  the 
statute. 

But,  even  if  it  could  be  said  that  the  purchase  of 

said  real  estate  was  an  isolated  transaction,  or  merely 

preliminary  to  the  conduct  of  the  principal 

5.  business  of  such  foreign  corporation,  and  for 
either  of  these  reasons  was  not  transacting 
business  or  exercising  corporate  powers,  within  the 
meaning  of  §4085,  supra,  still,  under  the  facts  found, 
this  action  must  abate.  The  special  finding  of  facts 
clearly  shows  that  said  foreign  corporation,  Harmon 
Coal  Company,  for  a  period  of  more  than  one  year, 
did  transact  a  coal  business  for  profit,  from  and  upon 
the  real  estate  in  question,  without  complying  with 
the  act  relating  to  such  corporations  engaging  in  busi- 
ness in  this  state.  Section  4094,  supra,  is  a  part  of 
said  act,  and  it  expressly  provides  as  follows:  "If 
after  this  act  shall  take  effect  any  foreign  corporation 

VOL.  71—30. 
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shall  fail  to  comply  herewith,  no  suit  may  be  main- 
tained, either  in  law  or  in  equity,  upon  any  claim, 
legal  or  equitable,  whether  arising  out  of  contract  or 
tort,  in  any  court  in  this  state.**  This  inhibition 
would  evidently  be  as  effective  against  a  claim  aris- 
ing out  of  an  isolated  or  preliminary  transaction  as  it 
would  be  against  one  arising  out  of  the  usual  business 
conducted  by  such  corporation. 

Appellant  contends  that,  even  if  it  should  be  held 
that  the  purchase  of  said  real  estate  was  the  trans- 
action of  business  within  the  meaning  of  §4085, 
6.  supra,  still  this  would  not  affect  his  right  to 
maintain  this  action.  He  bases  this  contention 
on  the  fact  that  the  contract  in  question  is  not  void, 
and  asserts  that  he,  being  an  assignee  thereof  before 
breach,  may  enforce  the  same,  notwithstanding  any 
failure  on  the  part  of  such  foreign  corporation  to 
comply  with  the  statute  under  consideration.  We 
cannot  concur  in  this  contention.  It  is  well  settled  in 
this  state  that,  where  a  foreign  corporation  has  failed 
to  comply  with  a  statute  giving  it  a  right  to  transact 
business  in  this  state,  and  becomes  insolvent,  a  re- 
ceiver or  trustee  appointed  to  administer  its  affairs 
cannot  maintain  an  action  brought  in  this  state  on  a 
claim  arising  therein ;  and  that,  where  such  corpora- 
tion reaches  a  state  that  prevents  a  compliance  with 
such  statute,  the  facts  with  reference  to  its  noncom- 
pliance and  condition  may  be  pleaded  in  bar  to  the 
action.  Wiestling  v.  Warthin  (1890),  1  Ind.  App.  217, 
27  N.  E.  576;  Swing  v.  Wellington  (1909),  44  Ind. 
App.  455,  89  N.  E.  5U;  Swing  v.  Toner  (1912),  178 
Ind.  102,  96  N.  E.  946.  It  is  thus  made  apparent  that 
appellant,  as  assignee  of  the  contract  in  suit,  cannot 
assert  any  right  thereunder  which  could  not  have  been 


NOVEMBER  TERM,  1919.  467 

State  17.  First  Calumet  Trust,  etc.,  Co.,  Exr. — 71  Ind.  App.  467. 

asserted  by  the  foreign  corporation  through  which  he 
claims. 

It  is  also  contended  by  appellant,  in  effect,  that 
appellee,  being  a  stockholder  in  said  foreign  corpora- 
tion and  having  failed  to  take  any  step  to  se- 

7.  cure  its  compliance  with  the  statute  in  ques- 
tion, has  waived  any  defense  based  on  such 
failure,  and  is  estopped  from  asserting  any  such  de- 
fense. We  cannot  agree  with  this  view  of  the  law.  A 
casual  reading  of  the  authorities  which  treat  of  the 
relation  existing  between  stockholders  and  the  cor- 
poration of  which  they  are  members,  and  of  their 
powers  and  duties  in  the  management  of  its  affairs, 
will  readily  disclose  that  appellant  ^s  contention  in 
this  regard  is  without  foundation.    10  Cyc  373,  760. 

We  conclude  that  the  court  did  not  err  in  stating 
its  conclusion  of  law  on  the  special  finding  of  facts 
and,  for  the  reasons  given  above,  there  was  no  error 
in  overruling  the  demurrer  to  either  paragraph  of  the 
answer  in  abatement.  Finding  no  error  in  the  record, 
the  judgment  is  affirmed. 


State  of  Indiana  v.  First  Calumet  Tbust  and 
Savings  Bank  of  East  Chicago,  Executob. 

[No.  10,641.    FUed  November  26,  1919.] 

Taxation. — Inheritance  Tax. — Federal  Estate  Tax, — Deductions. — 
The  amount  paid  under  the  provisions  of  the  FMeral  Estate 
Tax  Law  of  1916  should  be  allowed  as  a  reduction  of  the  net 
estate  upon  which  to  base  the  assessment  of  inheritance  tax 
under  §|10143a  et  seq.  Bums  1914,  Bums'  Supp.  1918,  Acts  1913 
p.  79,  Acts  1917  p.  367. 
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From  LaPorte  Circuit  Court ;  James  F.  Oallaher, 
Judge. 

Proceeding  by  the  State  of  Indiana  against  the 
First  Calumet  Trust  and  Savings  Bank  of  East  Chi- 
cago, Indiana,  executor  of  the  estate  of  Charles  W. 
Hotchkiss,  deceased.  From  a  judgment  assessing 
inheritance  tax,  the  state  appeals.    Affirmed. 

Ele  Stanshury,  Attorney-General,  and  Edward  M. 
White,  for  the  state. 

Elias  D.  Salshury,  PhUo  Q.  Doran,  Frank  J.  Con- 
hoy  and  L.  L.  Dent,  for  appellee. 

Nichols,  C.  J. — This  action  and  proceeding  is  un- 
der the  Indiana  Inheritance  Tax  Law  (Acts  1913 
p.  79,  §10143a  et  seq.  Burns  1914),  as  amended  by  act 
of  1917  (Acts  1917 p. 367,  §10143a  et  seq.  Burns'  Supp. 
1918).  The  inheritance  tax  appraiser  of  Laporte 
county,  Indiana,  on  November  9,  1918,  filed  in  the 
oflSce  of  the  clerk  of  Laporte  Circuit  Court  his  report 
of  the  appraisement  of  the  estate  of  Charles  W. 
Hotchkiss,  deceased,  who  died  testate  the  owner  of 
property  in  Laporte  county,  Indiana,  on  October  28, 
1916.  After  due  notice,  at  the  time  fixed  the  court 
found  that  the  total  gross  value  of  the  said  estate 
located  in  Laporte  county  was  $499,505.64 ;  that  there 
should  be  deducted  as  debts,  clainis  and  expenses,  etc., 
therefrom  $117,069.74,  such  deduction  including  the 
$28,389.71  federal  estate  tax,  leaving  a  net  value  for 
distribution  of  $382,435.90,  and  assessed  the  inherit- 
ance tax  thereon,  less  exemptions  allowed  by  law,  at 
a  total  of  $9,574.05.  The  auditor  of  state  then  filed  a 
motion  in  the  Laporte  Circuit  Court,  on  behalf  of  the 
State  of  Indiana,  for  a  rehearing  and  new  trial  of  said 
cause  under  and  pursuant  to  §15  of  the  act  of  1913, 
supra,  which  motion  was  overruled.    Judgment  was 
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then  renderedi  assessing  the  inheritance  tax  upon  the 
transfer  of  the  property  of  said  estate  at  $9,574.05, 
and  appellee  was  ordered  to  pay  such  sum  to  the 
treasurer  of  Laporte  county,  Indiana.  In  such  judg- 
ment a  claim  for  deductions  on  account  of  debts,  etc., 
in  the  sum  of  $117,069.74  was  allowed  and  deducted. 
From  this  judgment  the  State  of  Indiana  prosecutes 
this  appeaL 

The  substantial  question  presented  by  appellant  is 
whether  the  court  erred  in  allowing  a  deduction  from 
the  value  of  decedent's  property,  so  assessed  for  in- 
heritance tax,  the  said  sum  of  $28,389.71,  being  the 
federal  estate  tax  paid  by  appellee  to  the  United 
States,  the  question  involved  being  whether  the  unit 
of  taxation  shall  be  the  net  value  of  said  estate  after 
the  federal  estate  tax  is  paid,  or  the  value  of  said 
estate  before  such  federal  estate  tax  is  deducted.  The 
Federal  Estate  Tax  Law  of  1916  is  found  in  39  U.  S/ 
Stat,  at  L.,  64th  Congress,  part  1,  p.  777.  Section  201 
(§6336y2b  U.  S.  Comp.  Stat.  1916)  of  that  act  pro- 
vides that  a  tax  be  imposed  upon  the  transfer  of  the 
net  estate  of  any  decedent  dying  after  the  passage 
of  the  act,  whether  a  resident  or  nonresident  of  the 
United  States.  Section  203  (§6336i/^d,  supra)  of  such 
act  provides  that  for  the  purpose  of  the  tax  the 
value  of  the  net  estate  shall  be  determined  in  the  case 
of  a  resident  by  deducting  from  the  value  of  the  estate 
such  amounts  for  funeral  expenses,  administration 
expenses,  claims  against  the  estate,  unpaid  mort- 
gages, losses  incurred  during  the  settlement  of  the 
estate  arising  from  fires,  storms,  shipwrecks,  or  other 
casualties,  or  from  theft,  support  during  the  settle- 
ment of  the  estate  of  those  dependent  upon  the  estate, 
and  such  other  charges  against  the  estate  as  are  al- 
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lowed  by  the  laws  of  the  jurisdiction,  whether  within 
or  without  the  United  States,  under  which  the  estate 
is  being  administered,  and  an  exemption  of  $50,000, 
Section  208  provides  that  it  is  the  purpose  and  intent 
of  the  act  that,  so  far  as  is  practicable,  and  unless 
otherwise  directed  by  the  will  of  the  decedent,  the 
taxes  shall  be  paid  out  of  the  estate  before  its  dis- 
tribution. 

It  is  to  be  noted  that  the  subtitle  of  the  act  is 
'* Estate  Tax/'  From  the  foregoing  it  is  evident  that 
the  tax  imposed  by  the  federal  government  is  upon 
the  estate,  and  that  it  is  payable  out  of  the  residue  of 
the  estate  after  deductions  therefrom  are  allowed  by 
the  respective  jurisdictions.  It  is  a  tax  imposed  upon 
the  transfer  by  death,  and  not  upon  the  succession 
resulting  from  death,  for  it  is  payable  out  of  the  es- 
tate before  its  distribution.  Trom  the  foregoing  it 
is  apparent  that  the  unit  of  taxation  under  the  Fed- 
eral Estate  Tax  Law  is  the  net  estate  after  such  de- 
ductions as  are  allowed  by  the  jurisdictions  in  which 
the  estate  is  located. 

Let  us  now  examine  the  inheritance  tax  \slw  of  the 
State  of  Indiana.  We  should  note  in  the  beginning 
the  difference  between  the  title  of  the  Indiana  act  and 
the  federal  act,  in  this,  that  the  federal  act  is  entitled 
an  ** Estate  Tax,'*  while  the  Indiana  act  is  entitled 
an  ** Inheritance  Tax,'*  the  one  implying  that  which 
is  left  by  the  decedent,  while  the  other  implies  that 
which  is  received  by  the  heir.  Section  10143a  Burns 
1914,  supra,  provides  that  a  tax  shall  be  imposed  upon 
any  transfer  of  any  property,  whether  real,  personal, 
or  mixed,  or  any  interest  therein  to  any  person,  and 
that  the  tax  so  imposed  shall  be  upon  the  market 
value  of  such  property.    Section  10143b,  supra,  pro- 
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vides  a  primary  rate  of  taxation  upon  the  clear  mar- 
ket value  of  the  beneficial  interest  that  passes,  the 
amount  of  such  primary  rate  depending  upon  the  re- 
lationship to  the  decedent  of  the  persons  entitled  to 
such  beneficial  interest.  Section  10143o,  supra,  pro- 
vides that,  when  the  amount  of  the  clear  market  value 
of  any  such  interest  to  which  any  person  becomes 
beneficially  entitled  is  more  than  $100,000  and  less 
than  $500,000,  the  rate  shall  be  two  and  a  half  times 
the  primary  rate  as  provided  in  §l0143b,  supra.  This 
tax,  it  will  be  observed,  is  not  imposed  upon  the  trans- 
fer of  the  estate  occasioned  by  death,  but  upon  the 
transfer  to  the  legatee  or  devisee,  if  the  transfer  is 
the  subject  of  a  legacy,  or  devise,  or  to  the  heir,  if  the 
transfer  is  the  subject  of  a  distribution  or  descent, 
and  is  made  upon  the  clear  market  value  of  the  inter- 
est of  such  beneficiary;  and  the  beneficiary  to  whom 
such  interest  is  transferred,  as  well  as  the  adminis- 
trator, executor,  or  trustee,  is  personally  liable  for 
tiie  payment  of  such  tax.  The  tax  paid  to  the  federal 
government  upon  the  net  estate  before  distribution 
cannot  in  any  sense  be  held  to  have  been  any  part  of 
the  beneficial  interest  of  the  respective  legatees  or 
distributees,  and  the  market  value  of  such  beneficial 
interest  must  of  necessity  be  the  value  after  deduct- 
ing the  federal  tax,  the  same  having  been  deducted 
from  the  net  estate  before  distribution  was  made 
thereof,  and  it  necessarily  follows  that  the  state  in- 
heritance tax  should  be  computed  upon  the  residue 
after  deducting  from  the  net  estate  the  amount  of 
such  f edei:al  estate  tax.  This  view  of  the  law  is  sus- 
tained by  People  v.  Pasfield  (1918),  284  111.  450,  120 
N.  E.  286;  State,  ex  rel.  v.  Probate  Court  (1918),  139 
Minn.  210,  166  N.  W.  125;  Roehling's  Estate  (1918), 
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(N.  J.  Prerog.)  104  Atl.  295.  In  each  of  the  states 
represented  by  these  authorities,  the  Inheritance  Tax 
Law  is  similar  to  the  law  of  Indiana.  Appellant  calls 
our  attention  to  the  cases  of  Knowlton  v.  •  Moore 
(1900),  178  U.  S,  41,  20  Sup.  Ct.  747,  44  L.  Ed.  969; 
Matter  of  Gihon  (1902),  169  N.  Y.  443,  62  N.  E.  561, 
as  being  cases  in  principle  not  different  from  the 
instant  case,  but  these  cases  were  each  based  upon 
the  acts  of  Congress  of  1898,  in  which  act  the  unit  of 
value  was  the  distributive  share  or  beneficial  inter- 
est of  the  person  to  whom  the  property  was  distrib- 
uted. In  this  particular  there  is  a  marked  difference 
between  the  act  upon  which  the  Gihon  and  Knowlton 
cases  were  based  and  the  acts  of  1916,  upon  which  the 
instant  case  is  based.  In  the  case  of  Mutter  of  Sher- 
mm  (1917),  179  App.  Div.  497,  166  N.  Y.  Supp.  19, 
it  was  held  that  the  Estate  Tax  Law,  which  is  similar 
to  the  law  of  Indiana  relating  to  taxable  transfers, 
did  not  contemplate  a  deduction  from  the  decedent's 
estate  as  an  expense  of  administration  of  the  federal 
estate  tax  imposed  by  the  act  of  Congress  of  1916  in 
determining  the  amount  of  the  state  transfer  tax,  but 
this  holding  was  reversed  by  the  Court  of  Appeals 
of  New  York  (1917),  222  N.  Y.  540,  118  N.  E.  1078. 
In  re  Week's  Estate  (1919),  169  Wis.  316,  172  N.  W. 
732,  a  case  under  a  similar  statute,  is  not  in  harmony 
with  our  view  of  the  law,  nor  with  the  cases  above 
cited. 
The  judgment  is  aflSrmed. 
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Union  Traction  Company  of  Indiana  v.  Boss, 

Begeiveb. 

[No.  10416.     FUed  November  26,  1919.] 

1.  Pleadino. — Conclusiona.—Leffal  Effect  of  Facts  Pleaded,--A. 
conclusion  of  the  pleader  as  to  the  legal  effect  of  transactions 
before  stated  adds  nothing  to  the  pleading,    p.  475. 

2.  Raiiaoadb. — Street  Railroads, — Crossings. — Maintenance  Con- 
tracts.— Privity. — Consideration, — Statutory  Rights  and  Duties.-^ 
A  contract  between  a  railroad  and  a  street  railroad  for  a  crossing 
in  a  city  street,  whereby  the  owner  of  the  street  railroad  agreed 
to  maintain  such  crossing  at  its  own  expense  and  to  the  approval 
of  the  railroad,  is  not  enforceable  when  pleaded  in  an  action 
between  successors  in  ownership  of  the  two  roads  to  recover  the 
cost  of  repairs  made  by  the  railroad  to  the  street  crossing  in- 
volved unless  facts  be  pleaded  showing  privity  of  contract  or. 
of  estate  on  the  part  of  the  defendant  with  the  contracting 
owner  of  the  street  railroad  company,  nor  where  the  facts 
pleaded  show  that  the  promise  Of  maintenance  in  the  contract 
was  without  any  sufficient  consideration  and,  under  such  circum- 
stances {§5676,  5677  Burns  1914,  Acts  1901  p.  461,  fixed  the  rights 
and  duties  of  the  parties,    p.  475. 

3.  Railroads. — Street  Railroads. — Crossings. — Maintenance. — Con- 
clusions of  Law. — ^A  conclusion  of  law  awarding  to  a  railroad 
the  full  amount  of  its  expense  in  repairing  a  street  railroad 
crossing  is  erroneous,  in  view  of  the  provisions  of  tf5676,  6677 
Bums  1914,  Acts  1901  p.  461.    p.  477. 

From  Grant  Circuit  Court ;  J.  F.  Charles,  Judge. 

Action  by  Walter  L.  Boss,  as  receiver  of  the  Toledo, 
St.  Louis  and  Western  Railroad  Company,  against 
the  Union  Traction  Company  of  Indiana.  From  a 
judgment  for  plaintiff,  the  defendant  appeals.  Re- 
versed. 

J.  A.  VanOsdol,  for  appellant. 
Geddes  VanBrunt  and  C.  A.  Schmettau,  for  appel- 
lee. 
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Enlob,  J. — This  was  an  action  by  appellee,  as  re- 
ceiver of  the  Toledo,  St.  Louis  and  Western  Bailroad 
Company,  to  recover  the  cost  of  certain  repairs  made 
to  certain  street  crossings,  therein  mentioned.  The 
action  was  based  upon  three  certain  contracts  con- 
cerning the  maintenance  of  the  crossings  which  it  was 
alleged  had  been  repaired,  which  said  contracts  had 
been  entered  into  by  and  between  former  owners  of 
said  roads,  and  to  which  ownership  the  parties  here- 
to were  severally  the  successors. 

One  of  said  contracts  related  to  the  crossing  of  the 
tracks  of  said  parties  on  Bailroad  avenue,  Marion; 
another  to  the  crossing  on  South  Washington  street, 
Marion;  and  the  other  to  the  crossings  at  Wabash 
street  and  at  Kentucky  street,  in  the  city  of  Kokomo. 
The  complaint  was  in  three  paragraphs,  each  founded 
upon  one  of  the  above-mentioned  contracts.  In  each 
of  said  contracts  the  street  railroad  company  had 
agreed  in  substance  that  it  would  thereafter  at  all 
times  keep  and  maintain,  at  its  own  expense,  said 
crossings  and  renewals  thereof,  to  the  approval  of  the 
party  of  the  first  part — ^the  steam  road.  The  con- 
tracts are  very  similar  to  those  upon  which  the  action 
was  founded  in  cases  of  Evansville,  etc.,  Traction  Co. 
v.  Evansville  Belt  R.  Co.  (1909),  44  Ind.  App.  155, 
87  N.  E.  21 ;  Baltimore,  etc.,  R.  Co.  v.  Cincinnati,  etc., 
R.  Co.  (1913),  52  Ind.  App.  639,  99  N.  E.  1018;  and 
Vandalia  R.  Co.  v.  Fort  Wayne,  etc..  Traction  Co. 
(1918),  68  Ind.  App.  120, 118  N.  E.  839. 

Two  of  the  contracts  were  made  prior  to  the  act 
of  1901  (Acts  1901  p.  461,  §§5676-5677  Burns  1914) 
and  one  was  made  subsequently  to  the  taking  effect  of 
said  act. 

To  each  of  said  paragraphs  of  complaint  a  demur- 
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rer  was  interposed  with  memorandum  as  required 
by  statute,  which  demurrer  was  by  the  court  over- 
ruled, and  appellant  then  answered  said  complaint 
in  four  paragraphs,  to  each  of  which,  except  the  first, 
the  same  being  a  general  denial,  a  demurrer  was  sus- 
tained. 

There  was  a  trial  by  the  court,  which,  upon  request, 
made  a  special  finding  of  the  facts  and  stated  its 
conclusions  of  law  thereon,  favorable  to  appellee,  to 
which  appellant  duly  excepted,  and  judgment  was 
rendered  accordingly. 

Appellant  then  moved  the  court  to  modify  the  judg- 
ment, and,  this  motion  being  overruled,  it  filed  its 
motion  for  a  new  trial,  which  was  also  overruled,  and 
it  now  prosecutes  this  appeal. 

The  errors  relied  upon  for  a  reversal  are:  (1) 
Error  in  overruling  demurrer  to  complaint;  (2)  error 
in  conclusions  of  law;  (3)  error  in  overruUng  motion 
to  modify  judgment ;  (4)  error  in  overruling  motion 
for  new  trial. 

The  alleged  deficiencies  in  the  several  paragraphs 
of  complaint,  as  stated  in  the  memorandum  filed  with 
said  demurrer,  were:  (1)  The  facts  stated  show 
no  privity  of  contract  between  the  parties  thereto; 
(2)  the  facts  stated  show  there  was  no  consideration 
to  support  the  promise  sued  on;  and  (3)  the  obliga- 
tions of  the  parties  in  the  matter  in  question  are  fixed 
by  statute. 

The  language  of  the  first  paragraph  of  the  com- 
plaint herein,  whereby  it  was  sought  to  charge  appel- 
lant as  being  in  privity  with  said  contract  sued 
1-2.   on,  is  as  follows:     *' Plaintiff  says  that  the 
defendant  herein  .has,  since  the  execution  of 
said  contract,  by  purchase  and  consolidation,  ac- 
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quired  all  the  rights^  f  randiises,  and  property  of  said 
Marion  Street  Bailroad  Company,  and  thereby  as- 
sumed and  is  now  bound  by  all  its  contracts  and  obli- 
gations including  the  contract  aforesaid." 

The  same  averment  as  to  privity  is  found  in  each  of 
the  other  paragraphs  of  complaint. 

In  the  case  of  EvansvUle,  etc.,  Traction  Co.  v.  Ev- 
ansville  Belt  R.  Co.,  supra,  it  was  said:  **The  appel- 
lant, however,  was  not  a  party  to  the  contract,  and  the 
obligations  of  a  contract  are  ordinarily  limited  to  the 
parties  by  whom  they  are  made,  and  those  who  stand 
in  privity  with  them,  either  in  estate  or  contract. 
•  •  •  And  unless  it  is  shown  by  the  facts  pleaded 
that  the  appellant  is  in  privity  of  contract  or  privity 
of  estate  with  the  street  railroad  company,  whose 
stipulation  is  sought  to  be  enforced  against  it,  or 
there  is  some  equitable  ground  upon  which  appellant 
can  be  held  bound  to  perform  the  stipulation,  the 
appellee  is  not  entitled  to  recover. ' ' 

The  averment  in  each  paragraph  of  the  complaint, 
**and  thereby  assumed  and  is  now  bound,"  etc.,  is  a 
mere  conclusion  of  the  pleader,  as  to  the  legal  effect 
of  the  transactions  before  stated,  and  adds  nothing 
to  the  pleading.  Central  Bank,  etc.  v.  Martin  (1919), 
70  Ind.  App.  387, 121  N.  E.  57 ;  MacJcey  v.  Lafayette, 
etc..  Trust  Co.  (1919),  70  Ind.  App.  59, 121  N.  E.  682. 
There  was  no  sufficient  averment  of  privity. 

The  facts,  as  pleaded,  also  show  that  the  promises 
in  question  sued  on  were  without  any  sufficient-  con- 
sideration, and  therefore  not  enforceable  and,  under 
the  circumstances  and  conditions  pleaded,  the  statute 
fixed  their  rights  and  duties.  Baliimore,  etc.,  R.  Co. 
v.  Cincinnati,  etc.,  R.  Co.,  supra;  Vandalia  R..  Co.  v. 
Fort  Wayne,  etc..  Traction  Co.,  supra. 
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It  is  next  urged  that  the  court  erred  in  its  conclu- 
sions of  law  upon  the  facts  found.  The  court  found 
that  the  appellee  had  made  repairs  to  the  sev- 

3.  eral  crossings  in  question  in  and  to  the  amount 
of  $58.18,  and  stated  as  its  conclusion  of  law 
that  appellee  was  entitled  to  recover  this  sum  from 
the  appellant,  and  rendered  judgment  accordingly. 
The  statute  before  cited  makes  it  the  duty  of  each 
railroad  to  keep  in  a  safe  condition  and  repair  its 
own  track  at  crossings,  and  appellant,  at  most,  could 
only  be  liable  for  the  repairs  made  on  its  own  track, 
and  for  one-half  of  the  cost  of  repairs  to  the  crossing 
made  as  repairs  to  the  street  or  highway.  The  court 
erred  in  its  conclusion  of  law. 

Appellant  also  insists  that  the  court  erred  in  over- 
ruling its  motion  to  modify  the  judgment,  but,  as  the 
judgment  must  follow  the  conclusions  of  law,  the 
court  did  not  err  in  overruling  said  motion. 

For  the  errors  above  indicated,  this  cause  is  re- 
versed and  remanded,  with  directions  to  the  trial 
court  to  set  aside  the  judgment  rendered  herein,  to 
sustain  the  demurrer  to  the  complaint,  and  for  fur- 
ther proceedings. 


Milhollin  bt  al.  v.  Milhollin. 

[No.  9,885.    Filed  November  26,  1919.] 

1.  Abbitration  and  Awabd. — DUpuie. — Sufficiency. — ^It  Ib  not 
ground  for  objection  to  an  award  that  the  arbitration  is  com- 
prised wholly  of  matters  adjudicated  by  the  final  settlements  in 
certain  estates,  since  a  legal  cause  of  action  Is  not  necessary 
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to   authorize  a   submission,  a   dispute,   controversy,   or   honest 

difference  of  opinion,  either  as  to  liability  or  amount,  being 

sufficient,    p.  480. 
2.    Husband  and  Wife. — Agency. — Rules, — ^The  relation  of  agency 

between  husband  and  wife  is  governed  by  the  same  rules  which 

apply  to  other  agencies,    p.  481. 
8.    Husband  and  Wife. — Agency. — Creation. — Evidence. — Evidence 

held  sufficient  to  sustain  a  finding  that  the  husband   of  one 

of   defendants    had    authority    from   such   defendant   to   enter 

into  agreement  to  arbitrate,    p.  481. 

4.  Abbitbation  and  Awabd. — Action  on  Award. — AdnUsHbUity  of 
Award. — In  an  action  on  an  award,  the  award  is  admissible  in 
evidence,    p.  484. 

5.  Abbitbation  and  Awabd. — Facts  of  Arbitration. — Evidence. — 
Admissibility. — ^In  an  action  on  an  award,  testimony  by  arbitra- 
tor of  what  was  said  and  done  at  the  hearing  of  the  amount  of 
his  charges,  held  unobjectionable.       p.  484. 

From  Delaware  Superior  Court;  Robert  M.  Van 
Atta,  Judge. 

Action  by  William  L.  Milhollin  against  Samuel  Mil- 
hoUin  and  another.  From  a  judgment  for  plaintiff, 
the  defendants  appeal.    Affirmed. 

Harry  Long  and  George  W.  Cromer,  for  appellants. 
Koons  S  Koons,  for  appellee. 

McMahan,  J. — The  appellee's  complaint  was  in 
two  paragraphs.  It  is  alleged  in  the  first  paragraph 
that  Nathan  Milhollin  died  testate  in  1901,  leaving 
a  widow,  Mary  Milhollin,  and  three  children,  William 
L.  Milhollin,  appellee,  Samuel  Milhollin  and  Allie  M. 
Beuoy,  appellants  herein,  as  his  only  heirs  and  lega- 
tees; that  the  estate  of  said  Nathan  Milhollin  was 
administered  and  finally  settled  in  the  Delaware  Cir- 
cuit Court  in  1903 ;  that  the  widow,  Mary,  died  intes- 
tate in  1909,  leaving  said  three  children  as  her  sole 
and  only  heirs ;  that  an  administration  was  had  upon 
her  estate  and  final  settlement  made  in  1910;  that 
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in  January,  1912,  certain  differences  and  controver- 
sies existed  between  appellants  and  appellee  in  rela- 
tion to  mutual  dealings  and  business  transactions  by 
and  between  them  arising  out  of  the  estate  of  Nathan 
Milhollin  and  in  connection  therewith,  and  in  the  set- 
tlement of  a  partnership  between  Nathan  Milhollin 
and  his  said  two  sons,  and  the  expense  of  William 
Milhollin  in  defending  certain  litigation  relative  to 
certain  real  estate  that  had  been  owned  by  said  part- 
nership, and  that  said  partnership  was  administered 
and  finally  settled  by  said  Delaware  Circuit  Court  in 
1903.  The  several  claims  alleged  to  have  been  in  dis- 
pute are  fully  stated,  and  it  is  alleged  that  for  the 
purpose  of  settling  all  of  said  disputes,  differences 
and  controversies,  the  said  three  phildren,  William, 
Samuel  and  Allie,  by  their  oral  agreement,  submitted 
skid  differences  between  them  to  arbitration  and  re- 
ferred the  same  to  Dee  B.  Jones  as  arbitrator;  that 
notice  was  given,  and  that  the  parties  met  and  ap- 
peared before  said  Jones,  who  as  arbitrator  heard  the 
evidence  and  statements  of  the  parties,  and  in  Febru- 
try,  1912,  made  and  rendered  his  written  award, 
wherein  it  was  found  and  decided  that  Samuel  owed 
appellee  $455.22,  and  that  Allie  owed  appellee  $111.25. 
A  demand  by  appellee  and  a  refusal  by  appellants  to 
comply  with  the  terms  of  the  award  and  to  make  pay- 
ment are  alleged,  and  judgment  is  demanded  for  the 
amount  of  the  award,  a  copy  of  the  award  being  at- 
tached to  and  made  a  part  of  the  complaint.  The  sec- 
ond paragraph  of  complaint  was  upon  an  open  acr 
count.  Appellants  filed  a  demurrer  to  both  para- 
graphs, which  was  overruled  as  to  the  first  and  sus- 
tained as  to  the  second.  The  court  found  the  facts 
specially,  and  stated  its  conclusions  of  law  thereon 
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in  favor  of  appellee,  and  rendered  judgment  for  the 
appellee  for  the  amount  named  in  the  award  with 
interest.  Appellants  excepted  to  each  conclusion  of 
law,  and  filed  a  joint  and  separate  motion  for  a  new 
triaL 

The  errors  assigned  are  that  the  court  erred  (1) 
in  overruling  a  demurrer  to  the  first  paragraph  of 
complaint,  (2)  in  each  of  the  conclusions  of  law,  and 
(3)  in  overruling  the  motion  for  a  new  trial.  The 
appellants  contend  that  the  court  erred  in  overruling 
their  demurrers  to  the  first  paragraph  of  complaint, 
and  in  each  of  the  conclusions  of  law,  for  the  reason 
that  the  final  settlement  of  the  estates  of  Nathan  and 
Mary  Milhollin,  and  of  the  estate  of  said  partnerships 
are  final  judgments,  determining  and  adjudicating  all 
the  claims  mentioned  in  the  complaint  and  award,  and 
that  there  were  and  could  be  no  disputes  and  contr6- 
versies  arising  out  of  such  estates  and  partnership 
to  arbitrate  so  long  as  the  judgments  of  the  court 
settling  said  estates  and  partnership  remained  in 
force  and  effect. 

This  contention  is  an  evasion  of  the  real  question 

presented  by  the  record  and  cannot  prevail.    It  is  not 

necessary  that  a  party  should  have  a  legal 

1.  cause  of  action  to  authorize  a  submission  and 
award  and  to  bind  the  parties  by  the  award. 
The  difference  of  opinion  between  the  parties  upon 
the  whole  case,  including  the  appellants'  legal  lia- 
bility as  well  as  the  amount  of  the  claims,  might  have 
been  submitted  to  and  determined  by  the  arbitrator. 
To  furnish  a  suflScient  basis  for  entering  into  a  sub- 
mission no  legal  cause  of  action  in  favor  of  either 
party  need  exist.  That  there  is  a  dispute,  contro- 
versy, or  honest  difference  of  opinion  between  them 
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concerning  any  subject  in  which  they  are  both  inter- 
ested is  enough,  nor  indeed  is  it  as  necessary  that 
they  should  have  come  to  the  actual  point  of  dispute, 
for  a  matter  simply  in  doubt  may  be  submitted.  It  is 
sufficient  to  sustain  the  arbitration  if  the  appellee's 
claim  was  made  in  good  faith;  that  it  was  disputed 
by  appellants,  and  that  it  was  submitted  to  arbitra- 
tion. Downing  v.  Lee  (1903),  98  Mo.  App.  604,  73 
S.  W.  721 ;  Findly  v.  Ray  (1857),  50  N.  C.  125 ;  Morse, 
Arbitration  and  Award  36. 

The  next  contention  is  that  the  court  erred  in  over- 
ruling appellants*  separate  motions  for  a  new  trial 
on  the  grounds  that  the  facts  as  found  by  the  court 
are  not  sustained  by  sufficient  evidence  and  are  con- 
trary to  law,  and  because  of  the  alleged  errors  in  the 
admission  of  certain  evidence. 

The  first  claim  of  appellants  is  that  there  is  no 
evidence  that  AUie  M.  Beuoy  ever  agreed  to  submit 
the  claims  to  arbitration;  that  the  alleged 
2-3.  agreement  to  arbitrate  was  made  by  her  hus- 
band, Charles  Beuoy,  and  that  he  had  no  au- 
fhority  from  her  to  make  any  such  agreement.  The 
appellants  make  no  claim  that  a  husband  may  not 
act  as  the  agent  of  his  wife,  and  as  such  bind  her  by 
an  agreement  to  arbitrate.  The  only  claim  is  that 
there  was  no  evidence  that  the  appellant  AUie  M. 
Beuoy  authorized  her  husband  to  act  as  agent  in  said 
matter.  The  relation  of  agency  between  husband  and 
wife  is  governed  by  the  same  rules  which  apply  to 
other  agencies.  These  rules  and  the  authorities  in 
support  of  them  are  set  out  in  Roper  v.  Cannel  City 
Oa  Co.  (1918),  68  Ind.  App.  637, 121  N.  E.  96.  See, 
also,  13  E.  C.  L.  1167. 

Charles  and  Allie  M.  Beuoy  were  married  in  1892 

VOL.  71—81. 
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or  1893,  and  ever  since  that  time  the  husband  has 
looked  after  and  transacted  all  of  his  wife's  business. 
He  was  one  of  the  executors  of  Nathan  Milhollin 's 
estate,  the  administrator  of  Mary  Milhollin 's  estate, 
took  sole  charge  of  litigation  in  which  his  wife  was 
interested  and,  for  a  year  or  more  prior  to  the  date  of 
the  alleged  arbitration,  had  represented  his  wife  in 
several  meetings  with  the  appellee  and  Samuel  where 
efforts  were  made  to  settle  their  conflicting  claims, 
and  a  short  time  before  the  meeting  with  Jones,  who 
made  the  award  sued  on,  he  met  the  appellee  and 
Samuel  at  a  time  when  it  was  proposed  or  agreed  that 
one  Maynard  should  settle  their  claims  for  them  and, 
when  the  parties  met  with  Maynard  for  that  purpose, 
he  was  present  to  represent  his  wife.  This  attempt 
to  settle  the  conflicting  claims  failed.  The  relation- 
ship between  Charles  Beuoy  and  appellee  was  some- 
what strained — so  much  so  that  they  did  not  deal 
directly  with  one  another.  After  the  meeting  with 
Maynard,  appellee  made  a  proposition  to  his  brother 
Samuel  to  submit  their  claims  to  either  one  of  three 
lawyers  who  had  represented  them  in  certain  litiga- 
tion. Samuel  notified  Charles  of  William's  proposal, 
and  a  short  time  thereafter  Samuel  informed  Wil- 
liam that  they  were  willing  to  submit  the  matters  in 
dispute  to  Dee  R.  Jones  and,  in  accordance  with  an 
arrangement  between  William  and  Samuel,  William 
was  to  see  Jones  and  ascertain  when  he  could  hear 
the  matter.  This  was  done.  William  reported  to  his 
brother  that  Jones  would  hear  them  on  a  certain  date. 
On  the  day  fixed  the  two  brothers  and  Charles  Beuoy, 
representing  his  wife,  met  with  Jones,  and  the  par- 
ties stated  their  contending  claims  to  him.  Mr.  Beuoy 
at  the  time  said  that  he  was  representing  his  wife. 
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and  he  presented  her  claims  against  the  appellee,  and 
took  a  very  active  part  in  the  general  discussion  rela- 
tive to  the  claims  of  his  wife  and  of  William.  In  his 
talk  and  statement  when  they  were  giving  their  state- 
ments to  Jones,  he  would  refer  to  the  claims  of  Wil- 
liam as  if  they  were  claims  against  himself  instead 
of  against  his  wife,  as  is  evidenced  by  such  remarks 
as,  **I  don't  think  I  am  morally  bound,'- ;  **I  am  cer- 
tain I  am  not  legally  bound/'  At  times  when  they 
were  going  over  their  respective  claims  before  Jones, 
Charles  became  quite  emphatic  in  relation  to  what 
he  thought  about  some  of  the  items,  and  said  he  never 
would  consent  that  he  or  his  wife  should  pay  more 
than  a  certain  share  of  some  claims,  and  possibly  none 
of  others.  The  parties  met  with  Jones  about  ten 
o'clock  a.  m.,  talked  their  matters  over  with  Jones 
until  noon,  adjourned  and  returned  in  the  afternoon. 
It  took  about  four  hours  to  go  over  the  matter  with 
Jones.  When  they  finished,  Jones  informed  them 
that  it  would  take  him  at  least  two  weeks  to  decide 
the  questions;  that  he  had  to  look  up  some  law  and 
study  the  facts;  that  when  he  decided  it,  he  would 
send  each  of  them  a  copy  of  his  decision,  which  he  did. 
Mr.  Beuoy  on  receiving  the  copy  of  the  award  was 
not  satisfied  with  it.  He  informed  his  wife  about  the 
award  and  acquainted  her  with  its  contents.  With 
the  knowledge  of  his  wife,  he  wrote  to  Jones  criticiz- 
ing the  award,  and  sent  Jones  a  check  for  their  share 
of  the  costs.  He  recefved  another  letter  from  Jones, 
which  he  answered.  Mrs.  Beuoy  was  present  when 
this  letter  was  answered,  and  was  kept  informed  as 
to  the  contents  of  the  letters  from  Jones,  and  those 
which  her  husband  wrote  to  Jones.  She  was  present 
during  the  trial  of  this  cause,  but  did  not  take  any 
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part  in  the  management  of  the  defense  or  testify  as 
witness.  We  are  of  the  opinion  that  the  evidence  is 
sufficient  to  sustain  the  court  in  finding  that  Charles 
T.  Beuoy  had  authority  from  his  wife  to  enter  into 
and  make  an  agreement  to  arbitrate. 

The  contention  of  appellants  that  the  findings  of 
the  court  are  contrary  to  law  is  based  upon  the  theory 
that  the  disputes  and  controversies  grew  out  of  the 
final  settlement  of  the  MilhoUin  estates  and  the  part- 
nership of  Nathan  Milhollin  and  sons,  and  that  these 
claims  and  controversies  were  barred  by  the  judg- 
ments made  and  entered  in  the  final  settlement  of  said 
estates  and  partnership,  and  were  for  that  reason  not 
subject  to  arbitration.  We  held  otherwise  in  ruling 
upon  the  demurrer  to  the  complaint,  and  need  not 
enter  into  a  further  discussion  of  that  subject. 

Appellants  also  contend  that  the  court  erred  in 

allowing  the  award  to  be  admitted  in  evidence,  in 

permitting  the  arbitrator  Jones  to  relate  what 

4-5.   was  said  and  done  by  himself  and  parties  at 

the  time  of  the  hearing  of  the  disputes  and 

controversies,  and  in  permitting  Jones  to  testify  what 

he  charged  the  parties  for  his  services  as  arbitrator. 

There  was  no  error  in  the  introduction  of  any  of  this 

evidence.    The  award  was  the  foundation  of  the  cause 

of  action  and  was  properly  admitted  in  evidence.  The 

appellants  have  pointed  out  no  particular  objections 

to  the  testimony  of  the  witness  Jones,  and  we  see  no 

objection  to  it.    The  same  f acti  were  proved  without 

objection  by  three  other  witnesses.     There  was  no 

error  in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed. 

Nichols,  J.,  not  participating. 
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Public  Utilities  Company  v.  Beadeb,  Administba- 

TBIX. 

[No.  0,687.     Filed  February  21,  1919.     Rehearing  denied  April  24, 
1919.    Transfer  denied  November  26,  1919.] 

1.  Appeai.. — Briefs. — Propositiana. — Points. — ^Assignments  of  error 
unsupported  by  propositions  or  points  are  waived,    p.  488. 

2.  Appeal. — Assignment  of  Error. — Constitutional  Questions. — An 
assignment  of  error  that  the  statute  upon  which  the  com- 
plaint is  based  is  unconstitutional,  is  not  proper  and  presents  no 
question,    p.  489. 

3l  Gottbts. — Precedents. — Jurisdiction  of  Appellate  Court. — The 
constitutionality  of  the  Employers'  Liability  Act  of  1911  having 
been  determined  by  the  Supreme  Court,  that  question  cannot 
be  raised  in  the  Appellate  Court,  the  decision  of  the  Supreme 
Court  being  conclusive,    p.  489. 

4.  OouBTS. — Jurisdiction. — Recognition  hy  Party. — ^It  would  seem 
that  taking  an  appeal  to  the  Appellate  Court  recognizes  the  set- 
tlement of  constitutional  questions  upon  any  statute  involved, 
to  the  extent  that  they  have  been  passed  upon  by  the  Supreme 
Court,    p.  489. 

5.  BiABTEB  AND  SERVANT. — IniuHcs  to  Servant. — Jury  Question. — 
Evidence. — In  an  action  for  the  death  of  a  motorman,  held  that, 
in  view  of  {2,  Acts  1911  p.  145,  §8020b  Bums  1914,  and  there 
being  a  complication  of  facts  and  a  difference  of  opinion  as  to 
the  inferences  derivable  therefrom,  the  question  of  decedent's 
negligence  was  for  the  Jury,  under  the  principles  of  the  common 
law  as  well  as  by  the  express  provision  of  §7  of  the  act. 
p.  489.  ^ 

6.  Appeal. — Review. — Evidence. — It  Is  not  the  province  of  the  An- 
pellate  Court  to  weigh  the  evidence  when  it  was  sufficient  to 
Justify  the  submission  of  the  cause  to  the  Jury.    p.  495. 

7.  New  Trial. — Correct  Result. — Faulty  Instructions. — ^Where  the 
verdict  is  right  according  to  the  principles  applicable  to  the 
facts,  it  is  not  contrary  to  law  though  it  may  be  contrary  to 
some  instruction  given,  since  the  instruction  may  be  wrong, 
p.  496. 

8.  Appeal. — Exceptions. — Sufficiency. — An  exception  to  the  refusal 
to  give  "certain  of  the  instructions  requested"  is  Joint  and  so 
indefinite  as  to  present  no  question,    p.  496. 
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From  Posey  Circuit  Court;  Herdis  Clements, 
Judge. 

Action  by  Matilda  J.  Reader,  administratrix  of  the 
estate  of  Henry  Reader,  deceased,  against  the  Public 
Utilities  Company.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.    Affirmed. 

W.  D.  Robinson,  W.  E.  Stilwell  and  G.  V.  Memies, 
for  appellant. 

John  R.  Brill,  F.  H.  Hatfield  and  John  W.  Brady, 
for  appellee. 

Nichols,  J. — This  action  was  brought  in  the  Posey 
Circuit  Court  by  appellee  against  the  appellant  for 
damages  for  the  death  of  her  husband,  Henry  Reader, 
resulting  from  the  negligence  of  the  appellant.  Origi- 
nally there  were  two  paragraphs  of  complaint,  but, 
before  the  trial,  the  first  paragraph  was  dismissed. 
There  was  a  demurrer  to  the  second  paragraph  of  the 
complaint,  which  was  overruled.  The  appellant  an- 
swered in  general  denial,  and  the  cause  was  submit- 
ted to  a  jury  for  trial.  There  was  a  general  verdict 
for  the  appellee.  Interrogatories  were  submitted 
to  and  answered  by  the  jury.  Appellant  moved  the 
court  for  judgment  in  its  favor  on  the  answers  to 
interrogatories  notwithstanding  the  general  verdict. 
This  motion  was  overruled,  to  which  ruling  appellant 
excepted.  After  motion  for  a  new  trial,  which  was 
overruled,  to  which  ruling  appellant  excepted,  this 
appeal  is  prosecuted. 

After  general  averments  as  to  the  appointment  of 
administratrix,  and  the  location  of  appellant's  line 
of  railroad,  the  complaint  avers  in  substance  that  on 
September  3,  1914,  appellant  was  operating  its  cars 
from  the  city  of  Evansville  to  the  city  of  Princeton, 
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thereby  passing  Baldwin  Heights  station,  near  which 
point  there  was  a  switch  on  which  cars  were  run  to 
permit  other  cars  to  pass;  that  one  of  the  appellant's 
cars  being  so  operated  was,  at  the  time  of  the  acci- 
dent involved,  being  run  by  appellee 's  decedent  under 
the  direction  and  control  of  one  J.  C.  Miller,  as 
conductor,  then  in  the  employ  of  the  appellant;  that 
said  conductor,  J.  C.  Miller,  was  in  full  charge  and 
control  of  the  movements  of  said  car  and,  under  the 
rules  and  regulations  of  said  appellant,  it  was  the 
duty  of  said  conductor  to,  and  he  did,  give  to  said 
motorman  the  bell  signals,  indicating  whether  to  go 
forward,  back,  or  stop  the  car,  which  rule  of  said 
appellant  both  the  motorman  and  conductor  were 
bound  to  and  did  obey;  and  under  the  terms  of  em- 
ployment of  said  decedent,  as  such  motorman,  he  was 
required  to  and  did  conform  to  and  obey  all  the  bell 
signals  and  orders  given  him  by  said  conductor;  that 
B^  car  being  nan  by  said  diedent,  as  moto^n^n, 
left  Princeton,  running  south  about  six  o'clock,  in 
charge  and  control  of  said  conductor ;  that  said  dece- 
dent, in  obedience  to  an  order  given  him  by  said  con- 
ductor,  ran  said  car  on  the  switch  at  Baldwin  Heights, 
for  the  purpose  of  permitting  a  northbound  car  to 
pass;  that  immediately  after  said  northbound  car 
passed,  said  conductor,  by  and  through  said  bell  sys- 
tem, negligently  ordered  and  directed  said  decedent 
to  run  the  car  off  said  switch,  and  onto  the  main 
track,  which  said  decedent  did,  and  thereupon  said 
conductor  negligently  ordered  and  directed  the  dece- 
dent to  run  the  car  south  on  the  main  line,  which 
order  the  decedent  obeyed ;  that  a  short  distance  south 
from  Baldwin  Heights  there  was  an  abrupt  and  sharp 
curve  in  the  main  track  and  an  elevation,  which  pre- 
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vented  the  motorman  approaching  said  curve  from 
either  north  or  south  from  seeing  the  car  approach- 
ing in  the  opposite  direction,  and  that  appellee  ^s  de- 
cedent approached  said  curve  and  suddenly  came  in 
contact  with  a  car  approaching  the  curve  from  the 
opposite  direction,  which  car  was  being  operated  by 
the  defendant  company;  that  appellee's  decedent  did 
not  know  of  the  approach  of  the  car  on  account  of 
the  curve  and  elevation,  and  could  not  see  the  same 
in  time  to  avoid  a  collision;  that  such  collision  was 
with  great  force  and  violence  and  resulted  in  the 
death  of  the  appellee's  decedent;  that  the  appellant 
was  guilty  of  negligence  in  giving  to  appellee's  dece- 
dent said  orders  to  run  this  car  onto  the  main  track, 
and  thereafter  forward  to  the  south  on  the  main  track, 
which  said  negligence  resulted  in  the  collision  afore- 
said. 

The  appellant  relies  upon  the  following  errors  for 
reversal:  (1)  Overruling  appellant's  demurrer  to 
the  second  paragraph  of  complaint;  (2)  overruling 
appellant's  motion  for  judgment  on  the  answers  to 
interrogatories  notwithstanding  the  general  verdict; 
(3)  that  the  statute  upon  which  the  second  paragraph 
of  the  complaint  is  based  is  unconstitutional;  (4)  that 
the  court  erred  in  overruling  appellant's  motion  for 
anew  trial. 

The  first  and  second  assignments   of  error  are 

waived  by  appellant's  failure  to  support  either  of 

them  by  its  propositions  or  points.    Hoover  v. 

1.  Weesner  (1897),  147  Ind.  510,  45  N.  E.  650, 
46  N.  E.  905;  Chicago,  etc.,  R.  Co.  v.  Ader 
(1916),  184  Ind.  235, 110  N.  E.  67;  Indianapolis  Trac- 
tion, etc.,  Co.  V.  Miller  (1913),  179  Ind.  182, 100  N.  E. 
449;  King  an  <&  Co.  v.  King  (1913),  179  Ind.  285,  100 
N.  E.  1044;  Ewbank's  Manual  §188. 
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The  third  assignment  is  not  a  proper  one,  and  pre- 
sents no  question.  Pittsburgh,  etc.,  R.  Co.  v.  Town  of 
Wolcott  (1904),  162  Ind.  399,  69  N.  E.  451; 
2-4.  Standish  v.  Bridgewater  (1902),  159  Ind.  386, 
65  N.  E.  189 ;  Pittsburgh,  etc.,  R.  Co.  v.  Collins 
(1907),  168  Ind.  467,  80  N.  E.  415.  Further,  the  con- 
stitutionality of  the  Employers'  Liability  Act,  Acts 
1911  p.  145,  §8020a  et  seq.  Bums  1914,  which  is  in- 
volved in  the  third  assignment  of  error,  has  been  con- 
clusively and  repeatedly  established  by  the  Supreme 
Court.  Standard  Steel  Car  Co.  v.  Martinecz  (1918), 
66  Ind.  App.  672,  113  N.  E.  244,  114  N.  E.  94;  Amer- 
icon  Car,  etc.,  Co.  v.  WUliams  (1916),  63  Ind.  App.  1, 
113  N.  E.  252;  Nordyke  <&  Marmon  Co.  v.  Hilborg 
(1916),  62  Ind.  App.  196, 110  N.  E.  684;  Va/nddlia  R. 
Co.  V.  Staiwell  (1914),  181  Ind.  267,  104  N.  E.  289, 
Ann.  Cas.  1916D  258.  The  constitutionality  of  this 
act  having  been  determined  by  the  Supreme .  Court, 
such  question  cannot  be  raised  in  the  Appellate  Court. 
The  decision  is  binding  upon  the  Appellate  Court,  and 
it  would  seem  that  appellant's  counsel  has  recognized 
this  principle  of  law  by  taking  this  appeal  to  the 
Appellate  Court.  Pittsburgh,  etc.,  R.  Co.  v.  Peck 
(1909),  172  Ind.  562,  88  N.  E.  939;  Blair  v.  City  of 
Fort  Wayne  (1912),  51  Ind.  App.  652,  98  N.  E.  736. 

Under  the  fourth  assignment  of  error,  the  appel- 
lant earnestly  insists  that  the  verdict  of  the  jury  is 
contrary  to  law,  not  only  because  the  verdict  is 

5.  not  sustained  by  sufficient  evidence,  but  also  be- 
cause it  is  directly  contrary  to  law  as  expressly 
given  to  the  jury  by  the  court  in  the  instructions 
read  to  the  jury.  Appellant  insists  that  the  evidence 
shows  very  clearly  that  the  conductor  was  not  in 
charge  of  the  car,  and  that  the  motorman  was  not 
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bound  to  obey  the  signal  of  **two  bells '*  to  go  forward 
when  given  by  the  conductor,  and  that  there  is  no 
evidence  in  the  record  from  which  there  can  be  any 
inference  drawn  that  the  conductor  was  in  charge  of 
said  car,  and  that  the  said  decedent  was  bound  to  obey 
any  order  given  him  to  start  the  car  forward.  Appel- 
lant further  contends  that  there  is  no  legitimate  evi- 
dence in  the  record  from  which  it  can  be  said  that  the 
decedent  received  the  signal  from  the  conductor  to 
proceed  southward  from  Baldwin  Heights,  and  that, 
unless  it  can  be  shown  that  there  is  evidence  to  show 
that  the  decede^t  was  bound  to  obey  the  conductor, 
and  that  in  consequence  of  his  obedience  his  death 
resulted,  the  appellee  cannot  recover  under  any  con- 
struction to  be  given  to  the  statute  involved. 

It  appears  from  the  evidence  that  the  decedent,  at 
the  time  of  the  accident,  was  operating  car  No.  17, 
extra,  as  a  motorman,  leaving  Princeton  at  6 :01  p.  m., 
and  running  south  to  Baldwin  Heights,  at  which 
place,  by  the  dispatcher's  orders,  the  car  was  to  take 
the  siding  to  meet  extra  No.  205,  running  north ;  that 
a  copy  of  this  order  was  furnished  to  both  the  dece- 
dent and  the  conductor;  that  while  said  car  was  on 
the  switch,  a  car  passed  going  north.  It  is  not  dis- 
closed whether  this  was  a  regular  car  or  an  extra, 
but  it  is  disclosed  by  the  evidence  that  the  regular 
car  was  due  to  pass  Baldwin  Heights  going  north  at 
6:12  p.  m.  Immediately  after  said  car  passed,  the 
decedent  tapped  his  gong  twice,  to  which  the  con- 
ductor answered  with  two  bells.  Thereupon  the  dece- 
dent pulled  his  car  out  onto  the  main  line,  and  a  Mr. 
Gray,  who  was  a  conductor  and  an  employe  of  the 
defendant  company,  but  a  passenger  and  not  on  duty 
on  this  car,  threw  the  switch  and  lined  it  up  with  the 
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main  line,  and  then  got  on  the  back  step  and  whistled 
twice,  after  which  the  conductor  sounded  the  bell 
twice,  and  the  car  went  forward  to  the  south.  That 
the  service  performed  by  Mr.  Gray  was  the  duty  of 
the  conductor,  and  was  not  the  decedent  ^s  duty.  That 
the  conductor  heard  the  whistle  by  Mr.  Gray,  and 
understood  that  the  sounding  of  the  gong  by  the  mo- 
torman  meant  that  everything  was  all  right  and  that 
he  wanted  to  go  ahead  and  answered  by  ringing  two 
bells.  That  these  two  bells  were  in  response  to  the 
sounding  of  the  gong.  That  it  was  the  rule  and  cus- 
tom for  the  conductor  to  sound  the  bell  twice  to  no- 
tify the  motorman  that  he  was  on  the  car.  The  con- 
ductor testified  that  if  Gray  had  not  been  there  he 
would  have  thrown  the  switch,  and  that  the  signal 
that  he  gave  the  motorman  was  the  usual  and  ordi- 
nary signal  that  whoever  threw  the  switch  was  back  on 
the  car,  and  that  it  had  nothing  to  do  with  the  move- 
ment of  the  car.  The  conductor  further  testified  that 
a  Mr.  Parker,  the  general  superintendent  of  appel- 
lant company,  while  at  Princeton,  where  the  orders 
aforesaid  were  issued,  held  up  two  fingers  and  said, 
**  Remember  I  Boys,  you  meet  two  cars  at  Baldwin 
Heights,  *'  and  that  Mr.  Parker  and  the  conductor  and 
the  decedent  were  all  there  together  when  Mr.  Parker 
made  the  statement.  It  appears  by  the  evidence  that 
the  decedent  had  in  his  possession  and  control  a  book 
of  rules  of  the  appellant,  which  contains  the  follow- 
ing: 

(10)  **In  addition  to  the  rules  contained  in 
the  book,  bulletins  and  time  tables  will  be  issued 
from  time  to  time  and  that  such  special  instruc- 
tions, when  issued  by  proper  authority,  shall  be 
fully  observed  while  in  effect,  whether  they  con- 
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fliot  with  these  rules  or  not.  That  employees 
must  be  conversant  with  and  obey  the  rules  and 
special  instructions. 

(4)  **  Employees  must  provide  themselves 
with  a  copy  of  the  current  time  table  and  always 
have  the  same  with  them  when  on  duty. 

(8)  *'Each  employee  is  expected  to  and  re- 
quired to  look  after  and  be  responsible  for  his 
own  safety  as  well  as  to  exercise  care  and  avoid 
injury  to  others. 

(99)  **Motormen  must  not  start  their  trains 
without  first  receiving  proper  signals  from  the 
conductor^  and  never  start  without  the  signal  be- 
ing correct.  *  ^ 

The  only  starting  signal  mentioned  in  the  rules,  as 
far  as  is  disclosed  by  the  evidence,  is  the  signal  of 
*'two  bells.'*  This  signal  is  provided  for  in  the  book 
of  rules  as  follows : 

*  *  Conductor,  to  Motorman — 

**  Signal, — Two  Bells  or  whistle  cord  signals. 
.**  Indication, — When  train  is  standing,  start 
forward.  *  * 

(155)  **  Regular  trains  in  either  direction  wiU 
meet  trains  as  per  time  table  unless  otherwise 
ordered  by  the  proper  authority. 

(157)  **  Extra  trains  are  inferior  to  regular 
trains  of  whatever  class,  and  have  no  rights  ex- 
cept those  conferred  upon  them  by  train  orders. 

(169)  *' Extra  trains  must  not  be  run  with- 
out orders  from  the  dispatcher. 

(210)  **For  the  movement  of  trains  not  pro- 
vided for  by  the  time  table,  train  orders  will  be 
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issued  by  authority  over  the  signature  of.  the 
Superintendent  or  other  designated  authority. 

(228)  *'When  one  train  reaches  the  meeting 
point  and  finds  that  the  train  or  trains  to  be  met 
have  not  arrived,  the  conductor  shall  inamediate- 
ly  call  the  dispatcher's  oflSce  for  orders. '^ 

In  addition  to  these  rules  the  following  special  rules 
appear  upon  the  time  table,  to  wit : 

^'(9)  When  approaching  a  siding  at  which 
trains  are  to  meet -or  pass,  the  conductor  will 
remind  the  motorman  that  it  is  a  siding  for  his 
train  to  meet  or  pass  another  train  by  giving  the 
proper  stop  signal;  and  the  train  will  not  pass 
the  meeting  or  passing  point  until  the  proper 
signal  has  been  given  by  the  conductor. 

**  (23)  After  any  train  clears  the  main  track 
and  the  switches  are  properly  set  and  locked  for 
the  main  track,  the  conductor  must  step  to  the 
side  of  the  track  opposite  the  switch  stand  and 
remain  there  until  the  opposing  train  is  met  or 
passed.  * ' 

Mr.  Parker,  appellant's  general  superintendent, 
testified  that,  when  the  car  is  standing,  two  bells  is 
the  conductor's  signal  to  the  motorman  to  go  ahead 
if  all  is  well  in  front,  that  it  is  not  in  the  printed 
rules  in  these  words,  but  that  is  the  understanding. 
He  further  testified  that  rule  No.  2  provides : 

*  *  In  addition  to  these  rules  bulletin  orders  and 
time  tables  will  be  issued  from  time  to  time  con- 
taining such  special  instructions  as  necessity  de- 
mands. These  special  instructions,  when  issued 
by  proper  authority,  shall  be  fully  observed  while 
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in  effect,  whether  in  conflict  with  these  rules  or 
not.'* 

The  rule  book  contains  all  the  rules  of  the  company, 
except  the  special  rules  on  the  time  card,  and  the 
latter  rules  supersede  those  in  the  book. 

When  the  car  on  which  appellant's  decedent  was 
motorman  reached  Baldwin  Heights  the  cars  to  be 
met  at  that  point  had  not  arrived,  and  it  was  then 
the  duty  of  the  conductor,  under  rule  No.  228,  inune- 
diately  to  call  the  dispatcher's  oflSce  for  orders.  This 
duty,  in  the  absence  of  evidence  to  the  contrary,  the 
conductor  is  presumed  to  have  performed.  The  jury 
may  reasonably  have  inferred  that  when  the  decedent 
received  the  proceed  signal  from  the  conductor,  as 
provided  in  special  rule  No.  9,  he  believed, '  and  had 
reason  to  believe,  that  the  conductor  had  called  the 
dispatcher  and  had  received  an  order  to  proceed. 

Section  2  of  the  Employers'  Liability  Act,  supra, 
upon  which  the  second  paragraph  of  the  complaint 
is.  based,  provides,  with  other  things,  that  no  such 
injured  employe  shall  be  held  to  have  been  guilty  of 
negligence  or  contributory  negligence  where  the  in- 
jury complained  of  resulted  from  such  employe's 
obedience  or  conformity  to  an  order  or  direction  of 
the  employer  or  of  any  employe  to  whose  orders  or 
directions  he  was  under  obligation  to  conform  or 
obey,  although  such  order  or  direction  was  a  devia- 
tion from  other  rules,  orders,  or  directions  previ- 
ously made  by  such  employer. 

In  view  of  this  statutory  provision,  and  with  the 
complication  of  facts  as  appears  from  the  brief  state- 
ment thereof  above,  and  where  there  is  a  difference 
of  opinion  as  to  the  inferences  that  may  be  drawn 


NOVEMBER  TEBM,  1919.  495 

Public  Utilities  Co.  V.  Reader,  Admz.— 71  Ind.  App.  485. 

from  them,  the  question  whether  the  appellee 's  dece- 
dent was  negligent  was  properly  submitted  to  the 
jury.  We  reach  this  conclusion,  as  a  principle  of  com- 
mon law,  without  reference  to  §7  of  the  Employers* 
Liability  Act,  supra,  which  provides  that  all  questions 
of  negligence  or  contributory  negligence  shall  be 
questions  of  fact  for  the  jury  to  decide.  Chicago, 
etc.,  R.  Co.  Y.  Hamerick  (1912),  50  Ind.  App.  425,  96 
N.  E.  649;  Norris  v.  Illinois  Central  R.  Co.  (1899),  88 
HI.  App.  614;  Carson  v.  Southern  Railway  (1903),  68 
S.  C.  55,  46  S.  E.  525 ;  Cincinnati,  etc.,  R.  Co.  v.  Lang, 
Admx.  (1889),  118  Ind.  579,  21  N.  E.  317;  Hurlhut  v. 
Wabash  R.  Co.  (1895),  130  Mo.  657,  31  S.  W.  1051, 
The  cause  having  been  properly  submitted  to  the 
jury,  and  the  jury  having  weighed  the  evi- 

6.  dence,  which  is  not  the  province  of  this  court, 
we  hold  that  the  verdict  is  sustained  by  suffi- 
cient evidence/ 

Appellant  contends  that  the  verdict  is  contrary  to 
law,  because  it  is  directly  contrary  to  the  law  as  ex- 
pressly given  to  the  jury  by  the  court,  in  the 

7.  instructions  read  to  the  jury;  and  that  a  ver- 
diet  rendered  contrary  to  the  law,  as  ascer- 
tained in  an  instruction  to  the  jury  by  the  court,  will 
be  set  aside,  whether  the  instruction  is  right  or  wrong. 
A  nunlber  of  authorities  are  cited  to  sustain  this 
proposition,  none  of  which  are  from  Indiana.  This 
is  certainly  not  the  law  of  this  state.  It  has  been 
expressly  so  held  that  it  is  not,  with  the  statement 
that  the  instructions  themselves  may  be  wrong,  and 
that  if  the  jury  nevertheless  decide  the  case  right  ac- 
cording to  the  principles  applicable  to  the  facts,  the 
verdict  cannot  be  said  to  be  contrary  to  law.  Pitts- 
burgh, etc.,  R.  Co.  V.  Ives  (1895),  12  Ind.  App.  602,  40 
N.  E.  923. 
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Appellant  predicates  error  upon  the  refusal  of  the 

court  to  give  instructions  numbered  respectively,  2, 

11, 13, 14, 17  and  26,  of  the  twenty-six  instruc- 

8.  tions  tendered  by  the  appellant.  The  following 
is  a  copy  of  the  exception  by  the  appellant  to 
the  court's  refusal  to  give  its  instructions,  as  the 
same  appears  in  its  brief:  ** Appellant  excepted  to 
the  refusal  of  the  court  to  give  certain  of  the  instruc- 
tions requested  by  the  appellant.  * '  Such  an  exception 
is  joint,  and  is  so  indefinite  as  to  present  no  question. 
Doehring  v.  Hollenbeck  (1915),  58  Ind.  App.  80,  104 
N.  E.  770. 

The  judgment  is  affirmed. 


PFAFFLnr  V.   SoHMmT,  ADMnnSTRATOB. 
[No.  10,048.    Filed  December  9,  1919.] 

1.  Appeal. — Findings. — Failure  to  Challenge, — Admissions, — ^BYill- 
ure  to  challenge  the  correctness  of  facts  as  found  Is  *an  admis- 
sion that  the  finding  is  correct  and  supported  by  the  evidence, 
p.  504. 

2.  CJoNTRACJTS. — Rescission.— ^Question  of  Fact. — ^Rescission  is  a 
question  of  fact.    p.  504. 

3.  Tbial. — Findings. — Facts  Not  Found. — Presumption. — As  to 
facts  not  found  in  a  special  finding  of  facts,  it  is  condusiyely 
presumed  that  they  have  not  been  proved,    p.  504. 

4.  Vendor  and  Purchaseb. — Contract  for  Sale  of  Land. — Rescis- 
glQf^^ — Burden  of  Proof. — In  an  action  to  recover  money  paid  on 
the  purchase  price  of  real  estate  based  on  an  alleged  rescission 
of  the  contract  involved,  the  burden  is  on  the  plaintiff  to  prove 
such  rescission,    p.  504. 

5.  Vendob  and  Pubchaseb. — Real  Estate  Contract. — Vendor  Ready, 
Able  and  Willing  to  Perform. — Action  for  Money  Paid  on  Price. — 
Rescission. — In  an  action  based  on  alleged  rescission  of  a  contract 
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for  the  purchase  of  real  estate,  to  recover  money  paid  on  the 
purchase  price,  a  finding  that  the  vendor  and  his  administra- 
tor and  heirs  had  always  been  ready,  able  and  willing  to  carry 
out  the  contract,  is  an  indirect  finding  against  the  plaintiff  on 
the  question  of  rescission.  (Dantzeiser  v.  Cook,  40  Ind.  App.  65, 
distinguished.)  p.  504. 
6.  Vendor  and  Pubchases. — Nonperformance  ty  Purchaser. — Rem- 
edies of  Parties, — ^Where,  in  an  action  to  recover  purchase 
money  paid  because  of  an  alleged  rescission,  the  facts  fail  to  show 
any  rescission  at  the  time  the  action  was  begun,  on  account  of 
the  continuous  readiness,  ability  and  willingness  of  the  vendor 
to  convey  upon  payment  of  the  balance,  it  does  not  follow  that 
the  vendor  is  entitled  to  hold  the  money  paid  and  the  title 
also,  free  from  any  claim  of  the  purchaser:  but  the  latter  would 
have  the  right,  any  time  before  the  vendor  agreed  to  a  rescission, 
to  tender  the  balance  due,  demand  a  conveyance,  and  upon  re- 
fusal, sue  for  the  money  paid;  while  the  vendor,  upon  failure 
by  the  purchaser  to  perform  upon  demand  or  within  a  reason- 
able time,  has  the  right  to  sue  for  specific  x>erformance,  or  to 
treat  the  contract  as  rescinded  and  sue  for  damages  for  its 
breach,  or  to  foreclose  the  equity  of  the  purchaser  in  the  real 
estate,    p.  505. 

From  Marion  Superior  Court  (97,552) ;  V.  Q.  Clif- 
ford, Judge. 

Action  by  Herman  J.  PfaflSin  against  Charles  L. 
Schmidt.  On  defendant's  death  Adolph  Schmidt  was 
substituted  as  his  administrator.  From  a  judgment 
for  defendant,  the  plaintiff  appeals.    Affirmed. 

John  W.  Holtzman,  Louis  A.  Coleman  and  John  J. 
Kelley,  for  appellant. 

Gavin  S  Gavin,  for  appellee. 

McMahan,  J. — The  appellant  brought  this  action 
against  Charles  L.  Schmidt  to  recover  $1,200  paid  by 
appellant  upon  a  contract  of  sale  of  certain  real  es- 
tate. Pending  suit  and  before  trial,  Charles  L. 
Schmidt  died  and  the  appellee  as  his  administrator 
was  substituted  as  defendant.    The  complaint  was  in 

VOL.  71—32. 
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one  paragraph  for  money  had  and  received.  There 
was  a  trial  by  the  court.  On  request  of  the  parties, 
the  court  found  the  facts  specially  and  stated  its  con- 
clusions of  law  thereon. 

The  facts  as  found  by  the  court  are  as  follows :  On 
July  11,  1912,  the  appellant  and  Charles  L.  Schmidt 
entered  into  a  contract  whereby  said  Schmidt  agreed 
to  sell  and  convey  certain  real  estate  to  appellant  for 
the  sum  of  $3,675,  the  purchase  price  to  be  paid  $1,200 
cash  and  the  balance  with  interest  on  or  before  six 
months.  The  contract  provided  that  said  Charles  L. 
Schmidt  should  on  demand  furnish  an  abstract  of 
title  showing  fee-simple  title  free  and  clear  of  all  in- 
cumbrances except  taxes  for  1912.  Appellant  paid 
said  $1,200,  which  was  the  only  payment  ever  made 
by  him  under  said  contract,  and  the  said  sum  had 
never  been  repaid  to  him ;  that  at  the  time  of  the  exe- 
cution of  said  contract  Charles  L.  Schmidt  was  the 
owner  of  said  real  estate  in  fee  simple.  In  Novem- 
ber, 1914,  he  and  his  brother,  Adolph  Schmidt,  who 
is  now  the  administrator  of  the  estate  of  said  Charles, 
executed  and  delivered  to  Christina  Schmidt  a  war- 
ranty deed  for  a  number  of  tracts  of  land,  including 
that  described  in  said  contract,  which  deed  was  re- 
corded in  the  recorder's  office  of  Marion  county,  In- 
diana. Charles  L.  Schmidt  at  the  time  of  the  execu- 
tion of  said  contract,  and  at  the  time  of  the  execu- 
tion of  said  deed  to  Christina  Schmidt,  and  at  the 
time  of  his  death,  was  unmarried.  There  was  no 
consideration  paid  for  the  execution  of  the  deed  by 
Charles  L.  and  Adolph  to  Christina  Schmidt,  but 
Christina  verbally  agreed  to  protect  and  carry  out 
the  contract  made  between  appellant  and  Charles  L. 
Schmidt.    Sometime  in  the  fall  of  1912,  Emma  Pfaf- 
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flin,  wife  of  appellant,  advised  Charles  L.  Schmidt 
that  her  husband  was  ill  and  would  be  unable  to  carry 
out  said  contract,  and  said  Charles  L.  Schmidt  there- 
upon stated  to  Mrs.  Pf  affin  that,  if  that  was  the  case, 
and  he  sold  the  property,  he  would  be  willing  to  pay 
back  the  $1,200  with  interest.  In  December,  1914,  ap- 
pellant, by  his  attorney,  demanded  of  Charles  L. 
Schmidt  that  he  repay  said  $1,200  with  interest,  which 
demand  was  refused.  Charles  L.  Schmidt  died  on 
February  6,  1915,  intestate,  and  left  as  his  sole  and 
only  heirs  at  law  Minnie  A.  Claffey,  Louis,  Edward 
H.,  Christina  and  Adolph  Schmidt.  Adolph  Schmidt 
was  appointed  administrator  of  the  estate  of  Charles 
L.  Schmidt  in  February,  1916,  by  the  probate  court 
of  Marion  county,  Indiana,  and  at  the  time  of  the 
trial  was  the  duly  qualified  and  acting  administrator 
of  said  estate.  Said  estate  is  solvent,  and  all  the 
debts  and  claims  against  the  same  have  been  paid 
with  the  exception  of  the  claim  in  controversy.  Chris- 
tina Schmidt,  on  January  15,  1915,  reconvened  the 
real  estate  mentioned  in  the  contract  to  Charles  L. 
Schmidt,  who  thereafter  until  his  death  held  the  legal 
title  thereto.  This  action  was  commenced  on  Janu- 
ary 18,  1915.  Neither  Charles  L.  Schmidt  in  his  life- 
time, nor  his  administrator  or  heirs,  after  his  death 
and  prior  to  the  time  this  cause  was  submitted  to  the 
court  for  trial,  ever  tendered  appellant  an  abstract  of 
title  or  deed  for  said  real  estate,  nor  did  the  appel- 
lant nor  any  one  on  his  behalf  ever  make  a  demand 
•of  Charles  L.  Schmidt  or  his  heirs  or  administrator 
for  such  deed  or  abstract.  Upon  the  trial  of  this 
cause,  the  appellee  as  administrator  tendered  to  ap- 
pellant in  open  court  a  warranty  deed  executed  by 
all  of  the  heirs  of  Charles  L.  Schmidt  conveying  to 
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appellant  the  property  described  in  said  contract  and 
demanded  payment  of  the  purchase  money,  but  said 
deed  was  not  accented,  nor  was  the  balance  of  the 
purchase  money  paid.  Charles  L.  Schmidt  at  all 
times  prior  to  his  death  was,  and  Adolph  Schmidt  as 
administrator  of  his  estate  together  with  all  his  heirs 
ever  since  his  death  were,  ready,  willing  and  able 
to  convey  said  real  estate  to  the  plaintiff  upon  the 
payment  of  the  balance  of  the  purchase  money.  Upon 
these  facts  the  court  concluded  as  a  matter  of  law 
that  appellant  take  nothing.  Judgment  was  rendered 
accordingly. 

Appellant  contends  that  the  conveyance  by  Charles 
L.  Schmidt  to  Christina  Schmidt  was  an  election  on 
his  part  to  rescind  the  contract,  and  that  appellant 
when  he  demanded  the  return  of  the.  $1,200  treated 
the  contract  at  an  end  and  acquiesced  in  the  rescis- 
sion, and  on  the  facts  found  is  entitled  to  a  judg- 
ment  for  the  $1,200  and  interest.  In  support  of  this 
contention  appellant  cites  and  relies  on  Dantzeiser  v. 
Cook  (1872),  40  Ind.  65;  VanAbel  v.  Wemmering 
(1914),  33  S.  D.  344, 146  N.  W.  697 ;  James  v.  Burchell 
(1880),  82  N.  Y.  108,  and  Pierce  v.  Stauh  (1906),  78 
Conn.  459,  62  Atl.  760,  3  L.  E.  A.  (N.  S.)  785, 112  Am. 
St.  163. 

In  Dantzeiser  v.  Cooky  supra,  the  question  arose 
upon  demurrers  to  the  complaint  and  answer.  Dant- 
zeiser and  Cook  in  April,  1868,  entered  into  a  contract 
wherein  the  former  agreed  to  sell  and  convey  certain 
real  estate  to  the  latter  of  $2,200.  The  purchaser  paid- 
$200  cash  and  took  a  bond  for  a  deed  upon  payment 
of  the  balance  of  the  purchase  price.  In  July,  1868, 
the  purchaser  paid  an  additional  $65  on  the  purchase 
price.    In  November,  1869,  Dantzeiser  sold,  and  by 
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warranty  deed  conveyed  the  land  to  a  third  party. 
The  complaint  was  by  the  purchaser,  Cook,  to  have 
the  contract  declared  and  adjudged  rescinded,  and  to 
recover  the  amount  paid  on  the  contract.  The  answer 
admitted  the  execution  of  the  contract,  and  alleged 
that  in  October,  1869,  the  seller  notified  Cook  that  he 
was  then  ready  to  execute  the  deed,  and  demanded 
payment  of  the  balance  of  the  purchase  price;  that 
Cook  refused  to  pay  the  balance  due,  saying  that  he. 
Cook,  could  use  his  money  to  better  advantage  in  buy- 
ing other  land,  that  he  would  not  accept  a  deed,  and 
that  he,  Dantzeiser,  need  not  make  one. 

Dantzeiser  thereafter  made  an  actual  sale  of  the 
land  to  a  third  party  and  put  it  out  of  his  power  to 
carry  out  his  contract  with  Cook.  He  deliberately 
sold  the  land  with  the  intention  and  evident  under- 
standing that  the  title  thereto  should  vest  in  his  * 
grantee.  After  such  sale  he  was  never  ready,  able 
or  willing  to  convey  the  land  to  Cook.  The  court 
in  the  case  just  cited  held  that  Dantzeiser  by  such 
sale  concurred  and  acquiesced  in  the  rescission  of  the 
contract,  and  that,  the  contract  having  been  rescinded, 
the  purchaser  was  entitled  to  recover  back  what  he 
had  paid.  In  discussing  the  question,  the  court  cited 
with  approval  Hanshrough  v.  Peck  (1866),  5  Wall. 
497, 18  L.  Ed.  520,  wherein  the  court  said:  **No  rule 
in  respect  to  the  contract  is  better  settled  than  this : 
That  the  party  who  has  advanced  money,  or  done  an 
act  in  part  performance  of  the  agreement,  and  then 
stops  short  and  refused  to  proceed  to  its  ultimate 
conclusion,  the  other  party  being  ready  and  willing 
to  proceed  and  fulfill  all  his  stipulations  according 
to  the  contract,  will  not  be  permitted  to  recover  back 
what  has  thus  been  advanced  or  done.** 


.  I 
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Dantzeiser  had  disabled  himself  by  conveying  the 
property  to  another,  while  in  the  instant  case  the 
court  finds  as  a  fact  that  Charles  L.  Schmidt,  his  ad- 
ministrator, and  heirs,  have  at  all  times  been  *  *  ready, 
willing  and  able  to  convey  said  real  estate,**  upon 
payment  of  the  purchase  money. 

James  v.  Burchell,  supra,  was  an  action  brought  to 
recover  damages  for  the  alleged  failure  of  Burchell  to 
perform  a  contract.  Mrs.  James,  who  was  the  owner 
of  four  certain  lots  in  the  city  of  New  York,  agreed 
to  sell  them  to  Burchell  for  $11,000  each;  the  pur- 
chaser was,  within  twenty  days  after  the  making  of 
the  contract,  to  conamence  the  erection  of  a  house 
upon  each  of  said  lots,  each  house  to  cost  about  $15,- 
000.  Said  houses  were  to  be  completed  within  seven 
months.  The  vendor  was  to  advance  $4,000  on  each 
house  to  aid  in  its  erection,  and  was  given  the  right 
to  execute  a  mortgage  upon  each  lot  to  the  amount  of 
$15,000,  and  to  convey  same  subject  to  said  mortgage, 
in  lieu  of  purchase  money  for  the  same  amount.  On 
the  day  this  contract  was  executed  Mrs.  James  con- 
veyed said  real  estate  to  a  third  party  subject  to  no 
incumbrance  whatever.  Butchell  did  not  take  pos- 
session under  the  contract  and  refused  to  erect  the 
buildings  for  the  reason  that  Mrs.  James  could  give 
no  valid  title  to  the  property.  The  court  held  that  it 
was  apparent  from  the  terms  of  the  contract  that  the 
purchaser  relied  on  the  present  responsibility  of  Mrs. 
James,  and,  in  the  faith  of  an  existing  and  perfect 
title  in  her,  he  was  to  take  possession,  erect  valuable 
buildings  and  expend  large  sums  of  money;  that  the 
covenant  that  Mrs.  James  was  the  owner  of  the  fee 
and  the  permission  given  her  to  mortgage  were  not 
only  inducements  for  the  expenditure  of  $60,000  bv 
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the  purchaser,  but  was  a  guaranty  that  no  other  in- 
cumbrances should  be  placed  upon  the  property ;  that 
the  title  under  the  terms  of  the  contract  should  re- 
main in  Mrs.  James  until  the  conveyance  was  deliv- 
ered to  the  purchaser,  and  that  the  expenditures 
should  not,  under  the  peculiar  provisions  of  the  con- 
tract, be  regarded  as  ordinary  payments  on  account 
of  the  purchase  money. 

In  Van  Abel  v.  Wemmering,  supra,  the  purchaser 
had  expressed  a  desire  to  be  released  from  the  con- 
tract, and  upon  tender  of  a  deed  and  demand  refused 
to  perform  the  contract.  The  next  day  the  vendor 
placed  a  mortgage  on  the  lands,  and  later  brought  an 
action  for  specific  performance.  The  court  there 
simply  held  that:  ** Where  the  vendee  gives  notice, 
or  by  his  acts  indicates,  that  he  will  not  be  bound  by 
the  contract,  and  the  vendor  thereafter  gives  notice, 
or  by  his  conduct  performs  acts  inconsistent  with  his 
equitable  right  to  enforce  such  contract,  it  will  be 
deemed  abandonment  of  strict  equitable  performance 
by  both  parties,  so  as  to  defeat  specific  performance.'* 
To  which  the  court  added  the  following  statement: 
''No  opinion  is  herein  expressed  as  to  the  legal  rights 
of  the  parties  in  relation  to  said  contract.  The  views 
herein  expressed  relate  solely  to  the  right  and  rem- 
edy of  specific  performance  as  applied  to  the  par- 
ticular circumstances  of  this  case.'* 

In  Pierce  v.  Staub,  supra,  the  court  held  that  there 
had  been  a  rescission,  and  that  the  purchaser  was 
entitled  to  recover  back  what  he  had  paid.  The 
court  there  announced  the  rule  to  be :  ' '  That  a  party 
who  advances  money  in  part  performance  of  a  con- 
tract and  then  stops  short  and  refuses  to  go  on, 
while  the  other  remains  ready  and  willing  to  perform, 
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cannot  recover  back  the  money  advanced.''  The 
vendor  there  claimed  that  the  amount  paid  on  the  pur- 
chase price,  amounting  to  over  $60,000  had  been  for- 
feited and  that  he  was  entitled  to  both  the  land  and 
the  $60,000,  which  he  had  received  on  the  contract. 
The  court  held  that,  under  a  statute  of  Connecticut, 
the  case  must  be  decided  according  to  the  rules  of 
equity,  rather  than  by  the  rules  of  law,  and  that, 
under  the  facts  in  the  case,  the  purchaser  was  entitled 
to  recover  back  what  he  had  paid. 

In  the  instant  case,  we  are  dealing  with  a  special 
finding  of  facts,  in  which  the  facts  diflfer  materially 
from  the  facts  in  the  cases  cited  by  appellant. 

The  appellant,  by  failing  to  challenge  the  correct- 
ness of  the  facts  as  found  by  the  court,  admit  that 

they  are  correctly  found,  and  that  they  are 
1-4.    supported  by  the  evidence.     In  construing  a 

special  finding  of  facts,  facts  necessary  to  en- 
title the  plaintiff  to  recover,  and  which  are  not  found, 
are  conclusively  presumed  not  to  have  been  proved. 
The  burden  was  on  appellant  in  this  case  to  prove  as 
a  fact  that  the  contract  in  question  had  been  rescind- 
ed. Rescission  is  a  question  of  fact.  Gwynne  v.  Ram- 
sey (1884),  92  Ind.  414;  Cromwell  v.  Wilkinson 
(1862),  18  Ind.  365;  Frtdts  v.  Pearson  (1900),  25  Ind. 
App.  235,  57  N.  E.  158 ;  Goodman  v.  Haynes  Automo- 
bile  Co.  (1913),  205  Fed.  352, 123  C.  C.  A.  480.  *at  is 
a  question  for  the  jury  whether  the  contract  has  been 
rescinded  by  the  purchaser. ' '    39  Cyc  2122. 

Without  any  finding  of  rescission,  as  in  the  case 
here,  appellant  must  fail.    The  finding  that  Charles 

L.  Schmidt,  his  administrator,  and  heirs,  have 
5.     **  always  been  ready,  willing  and  able  to  carry 

out  the  contract  of  sale, ' '  is  an  indirect  finding 
against  appellant  upon  the  question  of  rescission. 
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This  is  not  a  case  where  the  seller  is  attempting  to 

retain  both  the  money  paid  on'  the  contract  and  the 

real  estate,  and  we  are  not  to  be  understood 

6.  as  holding  that  the  appellee  is  entitled  to  re- 
tain the  $1,200  paid  by  appellant,  and  hold  the 
title  to  the  real  estate  free  from  any  claim  of  appel- 
lant. What  we  hold  is  that,  under  the  facts  as  found 
by  the  court,  appellant  failed  to  show  that  there  was 
a  rescission  of  the  contract  at  the  time  this  action  was 
commenced.  Under  the  facts  as  found  by  the  court, 
appellant  would  have  the  right,  any  time  before  ap- 
pellee acquiesced  in  or  agreed  to  a  rescission  of  the 
contract,  to  tender  appellee  the  amount  due  on  the 
contract,  and  demand  a  conveyance,  and,  upon  a  re- 
fusal to  make  such  conveyance,  to  maintain  an  action 
to  recover  the  amount  of  the  purchase  price  paid. 
The  appellee,  upon  failure  of  the  appellant  to  perform 
upon  demand  or  within  a  reasonable  time,  has  the 
right  to  prosecute  his  action  for  specific  performance, 
or  he  may  treat  the  contract  as  rescinded,  and  bring 
his  action  against  appellant  for  damages  for  breach 
of  contract  or  to  foreclose  appellant  ^s  equity  in  said 
real  estate. 

It  has  been  held*  that,  where  a  party  fails  within  a 
reasonable  time  to  take  affirmative  action  to  default 
the  other,  rescission  as  a  fact  may  be  inferred. 
Weiteel  v.  Ley  son  (1909),  23  S.  D.  367, 121  N.  W.  868; 
Handel  v.  O'Kelly  (1912),  22  Manitoba  562.  The 
court  did  not  err  in  its  conclusions  of  law. 

Judgment  affirmed. 


506  APPELLATE  (X)UBT  OF  INDIANA, 

Chesapeake,  etc.,  R.  Ck>.  v.  Perry — 71  Ind.  Appi  606. 


Chesapeake  and  Ohio  RahiWay  Company  v.  Pebby. 

[No.  9fi8S.    Filed  December  9,  1919.] 

1.  Railroads. — Crossing  Accidents, — Evidetice. — Sufficiency, — ^In  an 
action  for  damages  sustained  by  a  girl  seventeen  years  of  age,  by 
being  struck  by  a  train  while  driving  a  buggy  over  a  crossing,  a 
verdict  for  the  plaintiff  is  binding  upon  the  Appellate  Court  upon 
the  questions  of  negligence,  contributory  negligence  and  proxi- 
mate cause,  where  there  is  evidence  that  the  engineer  cut  off 
steam  some  distance  away  and  approached  the  crossing  at  thirty 
to  thirty-flve  miles  an  hour,  that  the  statutory  crossing  signals 
were  not  given,  that  an  electric  gong  at  the  crossing  did  not  ring 
and  was  and  for  some  time  had  been  in  bad  working  order,  that 
the  view  in  the  direction  of  the  approaching  train  was  obstructed, 
that  the  girl  approached  the  crossing  at  a  reasonable  rate  of 
speed,  looking  and  listening  continuously  for  the  approach  of  a 
train  in  either  direction  and  for  signals  thereof,  that  she  knew 
of  said  gong  and  observed  it  was  not  ringing,  but  did  not  fully 
rely  upon  that  and  continued  to  look  and  listen  for  other  signals 
of  Hn  approaching  train,  but  neither  heard  nor  saw  any  nor 
discovered  the  approach  of  the  train  until  her  horse  was  enter- 
ing on  the  track,  when  she  made  a  vain  effort  to  avoid  the  col- 
lision,   p.  508. 

2.  Appeal. — Briefs. — Instructions. — Review. — The  Appellate  Court 
is  not  required  to  consider  alleged  errors  in  refusing  Instructions 
on  which  no  proposition  or  point  is  stated  in  the  brief,    p.  511. 

3.  Trial. — Instructions. — Refusals  Covered  by  Instructions  CUven. — 
It  is  not  error  to  refuse  to  give  instructions  covered  by  other 
Instructions  given,    p.  511. 

4.  Trial. — Instructions, — Refusal  of  Inaccurate  Instruction, — ^In  a 
crossing  accident  case  reversible  error  cannot  be  predicated  upon 
the  refusal  to  instruct  that  the  injured  person  "saw  whatever 
she  might  have  heard  had  she  listened,"  in  view  of  the  inaccuracy 
in  the  statement,    p.  511. 

5.  Appeal. — Review. — Instructions. — Exceptions. — Where  the  rec- 
ord fails  to  show  that  any  exception  was  taken  to  the  refusal  of 
a  requested  instruction,  the  error,  if  any,  is  not  available  on 
appeal,    p.  511. 

6.  Appeal. — Assignment  of  Error. -^Motion  for  Judgment  on  An- 
swers to  Interrogatories. — Motion  for  New  Trial. — A  ruling  on  a 
motion  for  Judgment  on  the  answers  to  interrogatories  is  not 
ground  for  new  trial,,  but  may  be  assigned  independently  as 
error  on  appeal,    p.  61L 
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7.  RAiutoADB.  —  Crossing  Accident.  —  Contributory  Negligence. — 
Ability  to  Hear  Train  Immediately  Before  Entering  Upon  Track. 
— Anstoera  to  Interrogatories. — ^A  verdict  for  the  plaintiff  in  a 
crossing  accident  case  is  not  overthrown  by  an  answer  to  an 
interrogatory  that  If  the  injured  person  had  listened  she  could 
have  heard  the  train  coming  immediately  before  she  drove  on 
the  crossing,  since  the  general  verdict  is  taken  as  a  finding 
that  she  could  not  have  heard  the  noise  of  the  train  in  time  to 
have  avoided  injury,    p,  511. 

8.  Railboads. — Crossing  Accident. — Warning. — Negligence. — Ei>i- 
dence. — Admissibility. — In  a  crossing  accident  case,  under  proper 
averments  in  the  complaint,  evidence  that  an  electric  gong  at 
the  crossing,  designed  and  placed  to  give  warning  of  the  ap- 
proach of  trains  to  the  crossing,  was  out  of  repair  five  or  six 
days  before  the  accident,  is  admissible  to  show  that  the  gong 
had  been  out  of  order  for  such  a  length  of  time  that  defendant, 
by  the  exercise  of  ordinary  care,  might  have  had  it  repaired, 
p.  513. 

9.  Trial. — Evidence. — lAnUting  by  Instruction. — Necessity  for  Re- 
quest.— ^Where  evidence  is  admissible  under  the  issues  for  any 
purpose,  defendant,  if  desiring  to  guard  against  an  improper 
application  thereof  by  the  Jury,  should  ask  for  an  instruction 
limiting  such  evidence  to  its  legitimate  scope,    p.  513. 

From  Delaware  Superior  Court;  Robert  M.  Va/n 
Atta,  Judge. 

Action  by  Aaron  W.  Perry  against  the  Chesapeake 
and  Ohio  Eailway  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed. 

Harry  C.  Starr,  Warner  &  Warner  and  John  F. 
Bobbins,  for  appellant. 

Wilbur  Ryman,  for  appellee. 

Batman,  J. — This  is  an  action  by  appellee  against 
appellant  to  recover  damages  sustained  by  him,  by 
reason  of  personal  injuries  to  his  minor  child,  Valley 
M.  Perry,  alleged  to  have  been  inflicted  on  account  of 
the  negligence  of  appellant.  The  complaint  alleges, 
and  the  evidence  establishes,  the  following  general 
facts:    That  a  public  highway  known  as  Sycamore 


508  APPELLATE  COURT  OP  INDIANA, 


Chesapeake,  etc,  R.  Co.  v.  Perry — ^71  Ind.  App.  506. 

street  extends  north  and  south  through  the  east  part 
of  Gaston,  in  Delaware  county,  intersecting  practi- 
cally at  grade  appellant's  railroad  in  the  southeast 
part  of  the  town.  The  railroad  extends  in  a  general 
direction  of  southeast  and  northwest.  On  June  30, 
1913,  appellee's  daughter,  then  seventeen  years  of 
age,  was  driving  a  horse  and  buggy  south  along  said 
highway.  As  the  horse  which  she  was  driving  en- 
tered upon  the  crossing,  one  of  appellant's  trains, 
approaching  from  the  southeast,  collided  with  the 
horse  and  buggy,  hurling  appellee's  daughter  from 
the  latter,  and  inflicting  upon  her  serious  injuries. 
After  issues  were  joined  on  the  complaint,  the  cause 
was  submitted  to  a  jury  for  trial,  resulting  in  a  ver- 
dict in  favor  of  appellee.  The  jury  also  returned 
with  its  general  verdict  its  answers  to  certain  inter- 
rogatories submitted  by  the  court.  Appellant  filed 
its  motion  for  judgment  on  the  answers  to  the  inter- 
rogatories notwithstanding  the  general  verdict,  which 
was  overruled.  It  also  filed  its  motion  for  a  new  trial, 
which  was  likewise  overruled.  Judgment  was  there- 
upon  rendered  in  favor  of  appellee  for  $1,000  and 
costs. 

The   only  error  assigned  by  appellant   and  not 

waived  by  a  failure  to  state  any  proposition  or  point 

with  reference  thereto  relates  to  the  action  of 

1.  the  court  in  overruling  its  motion  for  a  new 
trial.  Under  this  motion  appellant  challenges 
the  sufficiency  of  the  evidence  on  the  issues  of  neg- 
ligence, contributory  negligence,  and  proximate 
cause.  While  the  evidence  is  not  without  contradic- 
tion on  the  question  of  appellant's  negligence,  still 
we  are  of  the  opinion  that  there  is  ample  evidence  to 
warrant  the  jury  in  finding  that  appellant  failed  to 
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cause  the  signals  required  by  ^5431  Burns  1914,  §4020 
E.  S.  1881,  to  be  given,  as  alleged  in  the  complaint. 
The  record  discloses  substantial  evidence  of  the 
following  facts,  pertinent  to  the  issues  of  contribu- 
tory negligence  and  proximate  cause:  That  north 
of  appellant's  railroad  track,  and  east  of  Sycamore 
street,  there  was  a  two-story  canning  factory,  com- 
mencing about  ten  feet  east  of  said  street  and  thirty 
feet  north  of  said  railroad  track,  and  extending  east- 
ward, almost  parallel  with  said  railroad  for  a  distance 
of  about  100  feet ;  that  north  of  the  canning  factory 
there  was  a  creamery  building,  with  a  driveway  ex- 
t^ding  between  it  and  the  canning  factory;  that 
north  of  the  creamery  for  a  distance  of  several  hun- 
dred feet  there  were  a  number  of  residences,  bams 
and  out-buildings  and  also  orchards  in  full  foliage ; 
that,  between  the  canning  factory  and  the  main  line 
of  appellant's  railroad,  there  was  a  switch  on  which 
stood  a  box  car  at  the  time  of  the  accident  in  question ; 
that  at  one  point  the  canning  factory  was  in  a  very 
few  feet  from  the  north  rail  of  said  switch;  that 
three  small  trees  with  branches  in  full  leaf  stood  near 
said  street  between  the  canning  factory  and  appel- 
lant's  railroad  track;  that  one  of  said  trees  was  at 
the  end  of  said  switch  near  Sycamore  street  and  some 
of  its  leafy  branches  extended  toward  said  railroad 
track;  and  that  all  of  said  objects  were  obstructions 
to  the  vision  of  any  one  looking  eastward  along  the 
line  of  said  track,  while  approaching  said  railroad 
crossing  from  the  north  on  Sycamore  street;  that, 
on  the  west  side  of  said  street  and  near  the  railroad 
track,  there  was  located  on  a  post  an  electric  gong, 
designed  to  ring  automatically  while  a  train  was 
moving  or  standing  at  the  crossing,  or  within  a  dis- 
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tance  of  several  hundred  feet  east  or  west  therefrom, 
but  that  it  did  not  always  work  as  designed,  in  this, 
that  sometimes  it  did  not  ring  as  a  train  was  ap- 
proaching or  passing  the  crossing,  and  that  at  other 
times  it  would  continue  to  ring  long  after  a  train  had 
passed;  that  appellee's  said  daughter  knew  of  the 
presence  and  purpose  of  said  gong,  but  there  is  no 
evidence  that  she  knew  that  sometimes  it  failed  to 
operate  as  designed ;  that  on  the  occasion  in  question 
she  approached  the  crossing  from  the  north  on  Syca- 
more street  in  a  buggy,  traveling  at  a  reasonable  rate 
of  speed ;  that  in  so  doing  she  continuously  looked  and 
listened  carefully  for  the  approach  of  a  train  frdkn 
either  direction,  but  that  she  did  not  discover  the 
train  in  question  until  the  horse  which  she  was  driving 
was  in  the  act  of  entering  on  the  main  track  of  ap- 
pellant's railroad  at  said  crossing;  that  on  discover- 
ing the  approach  of  said  train  she  made  an  effort  to 
avoid  a  collision  therewith,  but  failed,  and  as  a  re- 
sult received  serious  injuries.  There  was  evidence 
that  the  statutory  signals  designed  to  give  warning 
of  the  approach  of  trains  at  public  crossings  were 
not  given  on  this  occasion,  and  that  said  electric 
gong  did  not  ring;  that  appellee's  said  daughter 
listened  for  said  signals  and  the  ringing  of  said  gong, 
but  did  not  hear  the  same;  that  as  she  approached 
the  crossing  she  had  the  presence  of  said  gong  in 
mind,  and  observed  that  it  was  not  ringing;  that  she 
did  not  fully  rely  on  that  fact,  but  continued  to  look 
and  listen  for  other  signals  of  an  approaching  train, 
but  neither  saw  nor  heard  any.  There  was  also  evi- 
dence that  the  engineer  had  cut  off  the  steam  some 
distance  east  of  the  crossing  on  Sycamore  street,  and 
that  the  train  approached  said  crossing  at  a  speed 
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of  about  thirty  or  thirty-five  miles  an  hour.  In  view 
of  the  evidence,  which  tends  to  establish  these  facts, 
we  are  bound  by  the  determination  of  the  jury  on  the 
question  of  contributory  negligence  and  proximate 
cause.  Chesapeake,  etc.,  R.  Co.  v.  Perry  (1918),  66 
Ind.  App.  532, 118  N.  E.  548,  and  cases  there  cited. 

Appellant,  in  its  motion  for  a  new  trial,  has  alleged 
that  the  court  erred  in  refusing  to  give  a  number  of 

instructions  requested  by  it,  but  we  are  only 
2-5.   required  to  consider  those  numbered  4,  16,  17, 

26,  29,  32  and  38,  as  they  are  the  only  ones 
on  which  appellant  has  stated  any  proposition  or 
point  in  its  brief.  There  was  no  error  in  refusing 
to  give  said  instructions  4,  16,  26,  29,  32,  and  38,  as 
each  of  them  were  suflSciently  covered  by  other  in- 
structions given  by  the  court.  There  was  no  error 
in  refusing  to  give  said  instruction  No.  17,  as  it  states 
that  the  law  presumed  that  Valley  M.  Perry,  when 
she  approached  and  was  about  to  cross  appellant's 
railroad  track,  *  *  saw  whatever  she  might  have  heard 
had  she  listened.'*  This  inaccurate  statement  is  prob- 
ably the  result  of  inadvertence,  but  we  must  accept 
the  instruction  as  it  appears  in  the  record.  By  reason 
of  this  statement,  reversible  error  cannot  be  right- 
fully predicated  on  its  refusal.  Moreover,  the  record 
fails  to  show  that  appellant  excepted  to  the  giving  of 
said  instructions  Nos.  16  and  17,  and  for  that  reason 
any  error  in  refusing  to  give  the  same  would  not  be 
available  on  appeal. 

Appellant's  eighth  reason  for  a  new  trial  is  based 
on  the  action  of  the  court  in  overruling  its  motion 

for  judgment  on  the  answers  returned  by  the 
6-7.   jury  to  the  interrogatories  propounded  to  it, 

notwithstanding  the  general  verdict.    This  rea- 
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son  for  a  new  trial  is  presented  by  appellant  in  its 
brief,  but  this  presentation  raises  no  question  for  our 
detennination,  as  such  action  of  the  couri;  is  not  a 
recognized  ground  for  a  new  trial.  Inland  Steel  Co. 
V.  Harris  (1911),  49  Ind.  App.  157, 95  N.  E.  271,  How- 
ever, as  appellant  has  based  an  independent  assign- 
ment  of  error  on  the  action  of  the  court  in  overruling 
its  said  motion,  and  the  argument  advanced  in  its 
brief  is  applicable  to  such  assignment,  we  will  give  it 
consideration.  , 

The  only  interrogatory  and  answer  on  which  ap- 
pellant relies  in  support  of  its  contention  in  this 
regard  is  No.  8,  which  reads  as  follows :  *'If  she  had 
listened,  could  said  Valley  May  Perry  have  heard  the 
noise  of  the  defendant's  locomotive  and  train  as  it 
approached  said  crossing  at  Sycamore  street  imme- 
diately before  she  drove  on  said  crossing  on  the  occa- 
sion of  her  injury?  Answer:  Yes.'*  Accepting  the 
fact  found  by  said  interrogatory  and  answer  as  true, 

as  we  must,  it  does  not  of  itself  create  a  conflict  with 

• 

the  general  verdict.  In  order  for  it  to  serve  such 
purpose,  it  must  be  connected  with  a  further  finding 
that  she  could  have  heard  the  noise  of  appellant's 
train  as  stated  in  time  to  have  avoided  injury.  The 
latter  fact  is  not  found  by  any  interrogatory  cited, 
and  the  general  verdict  must  be  taken  as  a  finding  to 
the  contrary.  It  cannot  be  said  with  reason  that  ap- 
pellee's daughter  could  have  necessarily  escaped 
injury,  because  she  may  have  discovered  the  approach 
of  appellant's  train  immediately  before  she  drove  on 
the  crossing  on  the  occasion  of  her  injury.  **  Imme- 
diately" is  defined  as  **  without  interval  of  time, 
promptly,  instantly,  at  once,  without  delay."  It  cer- 
tainly cannot  be  a  forced  conclusion  that  she  could 
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have  avoided  injury  because  she  heard  the  train  ap- 
proach at  substantially  the  same  time  she  drove  on 
the  crossing,  as  the  word  ^' immediately '*  indicates. 
And  especially  must  this  be  true  when  we  consider 
her  probable  state  of  mind,  arising  from  sudden  peril. 
Appellant  has  failed  to  point  out  any  substantial  rea- 
son as  a  basis  for  its  contention  that  the  court  erred 
in  ruling  on  the  motion  under  consideration. 

Appellant  also  predicates  error  on  the  action  of 
the  court  in  admitting  the  evidence  of  certain  wit- 
nesses to  the  effect  that  the  electric  gong  was 
8-9.  out  of  repair  five  or  six  days  before  the  acci- 
dent in  question.  It  bases  its  objection  to  the 
admission  of  such  evidence  on  the  grounds  that  it  is 
irrelevant  and  inunaterial,  and  at  a  time  too  remote 
from  the  time  the  accident  is  alleged  to  have  oc- 
curred. Under  the  averments  of  the  complaint  it  was 
proper  for  appellee  to  show  that  the  electric  signal 
gong  was  out  of  order,  and  that  it  had  been  in  that 
condition  for  such  a  length  of  time  that  appellant,  by 
the  exercise  of  ordinary  care,  might  have  had  the 
same  repaired.  Cleveland,  etc.,  R.  Co.  v.  Schneider 
(1907),  40  Ind.  App.  38,  80  N.  E.  985.  The  evidence 
under  consideration  was  clearly  admissible  for  the 
purpose  of  establishing  the  latter  fact.  Evansville, 
etc.,  Traction  Co.  v.  Montgomery  (1912),  50  Ind.  App. 
528,  98  N.  E.  731;  Indiana  Union  Traction  Co.  v. 
Pring  (1912),  50  Ind.  App.  566,  96  N.  E.  180;  Broad- 
street  V.  Hall  (1907),  168  Ind.  192,  80  N.  E.  145, 
10  L.  E.  A.  (N.  S.)  933,  120  Am.  St.  356.  If  appel- 
lant had  desired  to  guard  against  its  improper  appli- 
cation by  the  jury,  it  should  have  asked  an  instruction 
limiting  it  to  its  legitimate  purposes.  City  of  Delphi 
V.  Lowery  (1881),  74  Ind.  520,  39  Am.  Rep.  98.    The 
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coiirt  did  not  err  in  overruling  appellant's  motion  for 
a  new  trial. 
Judgment  affirmed. 


Habtfobd  Fibe  Insxjbanoe  Company  of  Habtfobd^ 

Connecticut,  v.  Applebaxtm. 

[Na  10,108.    FUed  December  9, 1919.] 

1.  PB00ESS.'-HS7ierij(r«  and  OoMtahles.-^peoiat  DepuUe8.~~A.  sheriff 
has  power  to  appohit  a  person  to  serve  a  particular  summons, 
and  the  fiict  that  such  person  Is  not  appointed  as  a  general 
deputy  and  does  not  take  the  oath  of  deputy  sheriff  does  not  of 
itself  render  invalid  service  so  made.    p.  617. 

2.  JuDGMBNTS. — Default — Relief, — Ewcusaltle  Negtect^-Whete  the 
service  of  summons  is  sufficient  and  the  return  thereof  unques- 
tioned, a  foreign  corporation  cannot  urge  as  ground  for  relief  from 
Judgment  by  default  under  {135  of  the  Code  of  Civil  Procedure, 
f405  Bums  1914,  that  its  agent  upon  whom  the  summons  was 
served  and  one  of  whose  duties  was  to  forward  immediately  copies 
of  any  process  served  upon  him  as  agent  of  the  company,  had 
neglected  to  do  so.    p.  517. 

3.  Appeal. — Application  For  Relief  From  Judgment  5y  Default — 
Presumptions  On  Appeal, — Evidence. — Review. — ^The  same  pre- 
sumption's will  be  indulged  in  on  appeal  in  favor  of  the  cor- 
rectness of  a  decision  in  a  proceeding  to  set  aside  a  default  on  the 
ground  of  excusable  neglect  as  in  other  appeals,  and  the  appel- 
late tribunal  will  not  weigh  the  evidence,    p.  517. 

From  Greene  Circuit  Court;  Theo  E.  Stinkard, 
Judge. 

Application  by  the  Hartford  Fire  Insurance  Com- 
pany of  Hartford,  Connecticut,  against  Phillip  Apple- 
baum  for  relief  from  a  judgment  by  default.  From 
a  judgment  for  defendant,  the  applicant  appeals. 
Affirmed. 
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Barger  <&  Hicks  and  Davis  <&  Davis,  for  appellant. 

Stinkard  d  Vosloh,  A.  T.  May  field  and  Oscar  R. 
Shields,  for  appellee. 

Bemy,  J. — ^Application  by  appellant,  under  ^^135  of 
the  Code  of  Civil  Procedure  (§405  Bums  1914,  §396 
E.  S.  1881),  for  relief  from  a  judgment  taken  against 
it  by  default.  Appellee  answered  in  denial,  and  a 
bearing  by  the  court  resulted  in  overruling  the  appli- 
cation. This  action  of  the  trial  court  is  the  only 
error  relied  upon  for  reversal. 

Appellee  concedes  that  the  facts  set  forth  in  ap- 
pellant's petition  and  supporting  affidavits  are  suffi- 
cient to  show  a  meritorious  defense  to  the  original 
action.  The  only  question,  therefore,  for  our  con- 
sideration is  whether  or  not,  under  the  evidence,  the 
failure  of  appellant  to  appear  and  defend  .was  due  to 
its  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect. On  this  issue  the  uncontradicted  facts  are  that 
on  February  7, 1917,  appellee  filed  his  complaint  in  an 
action  on  an  insurance  policy  issued  by  appellant, 
which  insured  appellee  against  loss  by  fire  of  certain 
merchandise  kept  by  appellee  in  a  storeroom  in  the 
city  of  Jasonville,  for  one  year  from  May  4,  1914, 
which  merchandise  was  destroyed  by  fire  on  July  24, 
1914;  that  on  March  27,  1917,  judgment  by  default 
was  taken  by  appellee  for  the  full  amount  of  said 
policy  and  costs ;  that  appellant  is  a  foreign  corpora- 
tion with  its  principal  offices  in  the  State  of  Connecti- 
cut; that  all  of  its  business  affairs  in  the  State  of 
Indiana  are,  and  at  all  times  were,  conducted  through 
certain  general  agents  from  their  offices  in  Chicago, 
Illinois;  that  one  Powell  was  at  all  times  mentioned 
in  appellant's  petition  the  sole  local  agent  of  appel- 
lant in  said  city  of  Jasonville,  and  in  the  county 
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of  Greene;  that  said  Powell  was  only  a  recording 
agent  with  no  authority  to  represent  appellant  in 
matters  connected  with  litigation,  except  that  it  was 
his  duty,  when  process  was  served  upon  him  as  agent 
of  the  appellant  company,  to  forward  immediately 
copies  of  process  so  served  to  appellant's  general 
agency  at  Chicago. 

The  facts  in  controversy  all  go  to  the  question  of 
notice  and  process.  The  affidavit  of  appellant's  said 
local  agent  definitely  states  that  no  sunmions  citing 
appellant  to  appear  and  defend  the  said  action  was  at 
any  time  served  upon  him,  and  that  neither  he  nor 
appellant  had  any  knowledge  whatever  of  appellee's 
said  action  until  after  the  default  had  been  taken. 
On  the  other  hand,  appellee  submitted,  as  a  part  of 
his  evidence,  what  purported  to  be  the  original  sum- 
mons and  return.  It  was  in  the  usual  form,  and 
cited  appellant  to  appear  before  the  judge  of  the 
Greene  Circuit  Court  on  March  12,  1917,  to  answer 
to  the  complaint  of  appellee  on  said  insurance  policy ; 
and  the  return  which  was  made  by  the  sheriff  recited 
that  service  had  been  made  on  February  28, 1917,  **by 
reading  to  and  in  the  hearing  of  William  Powell, 
agent"  of  appellant,  **and  by  leaving  a  copy  thereof 
with  said  agent."  Indorsed  on  the  summons  just 
above  the  return  were  the  words :  *  *  Served  by  read- 
ing this  28th  day  of  Feb.  1917,  Sam  Bates."  This 
evidence  was  supplemented  by  the  verbal  testimony 
of  said  Bates,  which  testimony  was  in  substance  that 
Bates,  who  was  chief  of  police  of  the  city  of  Jason- 
ville,  was  not  a  sworn  deputy  sheriff,  but  was  depu- 
tized by  the  sheriff  of  Greene  county  to  serve  this 
particular  summons,  and  had  served  the  same  as  di- 
rected by  the  sheriff,  and  that  the  service  and  return 
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had  been  made  in  all  things  as  recited  in  the  return 
which  had  been  read  in  evidence. 

The  sheriff  of  Greene  county  had  the  power  to  ap- 
point a  person  to  serve  this  particular  summons,  and 
the  fact  that  such  person  was  not  appointed 

1-2.  as  a  general  deputy,  and  had  not  taken  the 
oath  of  deputy  sheriff,  would  not  in  itself  ren- 
der invalid  the  service  thus  made.  New  Albany,  etc., 
R.  Co.  V.  Grooms  (1857),  9  Ind.  243;  Proctor  v. 
Walker  (1859),  12  Ind.  660;  Earle  v.  Earle  (1883),  91 
Ind.  27,  38.  Therefore,  the  service  by  Bates,  if  made 
as  shown  by  appellee's  evidence,  was  a  valid  service 
of  summons.  The  method  of  return  and  the  proof  of 
service  were  not  questioned  by  motion  to  quash  the 
summons  or  otherwise.  Appellant  in  its  application 
admits  that  one  of  the  duties  of  the  local  agent  was 
**to  forward  immediately  copies  of  any  process 
served  upon  him  as  agent  of  the  company. '  *  If  such 
agent  neglected  to  perform  this  duty,  appellant  can- 
not now  complain. 

It  has  many  times  been  held  that,  on  appeal  from 

a  decision  of  the  trial  court  in  a  proceeding  to  set 

aside  a  default  on  the  ground  of  excusable  neg- 

3.  lect,  the  same  presumptions  will  be  indulged 
in  favor  of  the  correctness  of  such  decision  as 
in  other  appeals,  and  that  the  appellate  tribunal  will 
refuse  to  weigh  the  evidence.  Williams  v.  Grooms 
(1890),  122  Ind.  391,  24  N.  E.  158;  Groff  v.  Warner 
(1909),  44  Ind.  App.  544,  89  N.  E.  609. 

There  was  evidence  to  sustain  the  decision  of  the 
trial  court.    Judgment  affirmed. 
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PiTTSBUKGH,   CINCINNATI,  ChICAQO  AND  St.  LoUIS 

Railway  Company  v.  Daniels  and 
Pickering  Company. 

[No.  10,008.    Filed  December  10,  1019.] 

1.  Cabbiebs. — Extraordinary  Delay. — Special  Duties  of  Carrier. — 
It  is  the  duty  of  a  carrier  to  exercise  reasonable  care  to  protect 
property  from  loss  or  injury  during  extraordinary  delay  in 
transportation,  and  to  give  the  consignor  or  owner  notice  of 
such  delay,    p.  620. 

2.  Cabbiebs. — Unusual  Delay. — Action  for  Failure  to  Preserve 
Property. — Evidence. — Sufficiency. — In  an  action  for  damages  to 
a  carload  of  shelled  corn,  evidence  held  sufficient  to  sustain  ver- 
dict for  plaintiff  on  the  theory  of  defendant's  lack  of  care  in 
giving  the  corn  proper  care  and  attention  and  in  failing  to 
notify  plaintiff  of  the  delay  caused  by  an  embargo,  as  a  result 
of  which  a  connecting  line  had  the  com  on  its  tracks  forty  days, 
p.  5^. 

3.  Appeal. — Carriers. — Unusual  Delay. — Care  of  Shipment. — In- 
structions. — It  is  not  reversible  error,  in  a  case  wherein  under  the 
complaint  and  evidence  the  Jury  may  rightfully  find  for  the 
plaintiff  on  the  theory  that  the  defendant  had  failed  to  properly 
care  for  the  shipment  during  the  period  of  an  extraordinary  delay 
caused  by  an  embargo  at  destination,  or  had  failed  to  give  notice 
of  such  delay  so  that  the  consignor  might  protect  his  shipment, 
to  refuse  a  requested  instruction  to  the  effect  that  the  carrier 
could  not  be  held  liable  for  delay  caused  by  conditions  over 
which  it  had  no  control,  especially  in  view  of  the  fact  that  the 
instruction  as  tendered  was  modified  to  exclude  the  rule  in 
cases  where  the  carrier  has  knowledge  of  such  extraordinary 
conditions  at  the  time  of  accepting  the  shipment,  and  the  ship- 
per has  none,  and  as  modified  was  given,  to  which  giving  no 
exception  was  taken  or,  if  taken,  has  been  waived,    p.  522. 

From  Henry  Circuit  Court ;  Fred  C.  Gaiise,  Judge. 

Action  by  the  Daniels  and  Pickering  Company 
against  the  Pittsburgh,  Cincinnati,  Chicago  and  St. 
Louis  Eailway  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed. 
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John  L.  Rupe,  Newby  &  Newby  and  W.  G.  Butler, 
for  appellant. 
Forkner  <&  Forkner,  for  appellee. 

MoMahan,  J. — Complaint  by  appellee  for  damages 
to  a  carload  of  shelled  corn  shipped  over  appellant's 
railroad  from  Middletown,  Indiana,  to  Baltimore, 
Maryland,  for  export.  The  gist  of  the  complaint  is 
that  the  appellant  failed  to  safely  transport  and  de- 
liver the  corn  within  a  reasonable  time,  negligently 
sidetracked  it  enroute  without  care  or  attention,  and 
negligently  permitted  it  to  be  delayed  in  transit  for 
an  unreasonable  time — ^five  weeks — and  that,  because 
of  want  of  proper  care  and  attention,  it  became  damp, 
hot,  rotten,  discolored,  and  greatly  reduced  in  value. 
There  is  also  an  allegation  that,  if  appellant  had  noti- 
fied appellee  of  the  whereabouts  of  the  car  during 
the  delay,  appellee  could  and  would  have  unloaded 
and  aired  said  corn  and  in  a  large  extent  have  pre- 
vented the  injury,  and  that  appellant  failed  to  give 
appellee  any  information  as  to  the  whereabouts  of 
said  car. 

Answer  (1)  of  general  denial;  (2)  shipment  by 
appellant  without  any  delay  to  Pitcairn  Junction 
near  Pittsburgh,  Pennsylvania,  where  the  corn  was 
delivered  to  the  Pennsylvania  Railroad,  a  connecting 
carrier,  for  shipment  to  Baltimore,  and  that  the  de- 
lay was  wholly  while  the  car  was  on  the  Pennsylvania 
Bailroad;  that  the  alleged  delay  was  caused  without 
any  fault  of  appellant  or  of  the  Pennsylvania  Rail- 
road, and  wholly  because  of  the  congested  condition 
at  the  elevators  and  yards  at  Baltimore,  which  made 
it  impossible  to  deliver  export  corn  at  said  city. 

Appellant  contends  that  the  verdict  is  not  sus- 
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tained  by  sufficient  evidence,  and  that  the  oonrt  erred 
in  refusing  to  give  instructions  1  and  6  ten- 
1-2.  dered  by  it.  The  facts  as  shown  by  the  evi- 
dence are  in  substance  as  follows :  There  was 
an  embargo  on  shipping  com  to  Baltimore  for  export 
trade,  during  the  greater  part  of  January^  1916.  Ap- 
pellee owned  an  elevator  at  Middletown,  Indiana,  and 
was  engaged  in  buying  and  selling  com  and  other 
kinds  of  grain.  On  February  1, 1916,  appellee  deliv- 
ered a  carload  of  shelled  com  to  the  appellant  to  be 
shipped  to  Baltimore,  Maryland,  for  export  purposes. 
Appellant  accepted  this  car  and,  on  February  5,  it 
was  delivered  by  appellant  to  the  Pennsylvania  Bail- 
road,  a  connecting  line  at  Pitcaim  Junction  near 
Pittsburgh,  Pennsylvania,  and  there  remained  in  the 
yard  of  the  Pennsylvania  company  until  the  morning 
of  February  19,  when  it  was  moved  to  a  point  about 
sixty  miles  east  of  Pittsburgh,  where  it  remained 
until  March  13,  when  it  was  again  started  on  its  way 
and  reached  Baltimore  on  March  17  or  18,  in  a  dam- 
aged condition — ^a  result  of  the  long  delay  on  the 
road.  About  a  week  after  the  com  had  been  shipped, 
appellee  made  inquiry  of  appellant's  agent  about  the 
location  of  the  car  and,  on  February  19,  was  informed 
that  the  car  had  been  delivered  to  the  Pennsylvania 
Company  on  the  fifth  of  that  month.  Appellee  made 
several  attempts  to  have  appellant  trace  the  car, 
which  appellant  refused  to  do.  The  consignee  of  the 
corn  at  Baltimore  tried  to  trace  it  and,  on  February 
19,  was  informed  that  the  car  was  at  Conpit  Junction. 
Appellant  did  not  give  appellee  any  information  con- 
cerning said  car  other  than  that  it  had  been  deliv- 
ered to  the  Pennsylvania  Railroad  on  February  5. 
There  was  evidence  to  the  effect  that,  if  appellant  had 
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notified  appellee  of  the  fact  that  the  car  was  being 
delayed  at  Conpit  or  Pitcairn  Junction,  appellee 
could  and  would  have  looked  after  it  and  diverted  it 
to  some  other  point  and  have  saved  or,  at  least,  have 
lessened  the  loss.  When  the  corn  reached  Baltimore, 
it  was  hot  and  rotten,  and  could  not  be  sold  in  its 
then  condition.  It  was  necessary  to  unload  it,  run 
it  through  a  drier,  after  which  it  was  graded  as  re- 
jected com  and  sold  for  fifty-four  cents  a  bushel, 
which  was  nine  and  one-half  cents  per  bushel  less 
than  it  would  otherwise  have  brought.  The  corn  was 
in  good  condition  when  delivered  to  appellant  for 
shipment  and  would  have  arrived  at  Baltimore  in 
good  condition  if  it  had  not  been  delayed  in  shipping. 
The  usual  time  required  for  transporting  a  car  of 
com  from  Middletown  to  Baltimore  was  from  seven 
to  f (furteen  days. 

Appellant  concedes  that  under  the  Carmack  amend- 
ment to  the  Interstate  Commerce  Law,  it  was  respon- 
sible for  the  acts  and  omissions  of  its  connecting  car- 
rier, as  held  in  Pittsburgh,  etc.,  R.  Co.  v.  Mitchell 
(1911),  175  Ind.  196,  91  N.  E.  735,  93  N.  E.  996,  but 
insists  that  the  sole  cause  of  the  delay  was  the  con- 
gested condition  of  the  elevators  at  Baltimore,  which 
made  it  impossible  for  appellant  to  deliver  the  corn 
at  that  point,  and  that  neither  appellant  nor  the  Penn- 
sylvania Eailroad  was  responsible  for  the  delay ;  that 
the  carrier  was  not  responsible  for  the  conditions 
which  caused  the  delay  and,  therefore,  is  not  legally 
liable  for  damages  occasioned  by  reason  of  such 
delay. 

Appellant  overlooks  the  fact  that  the  complaint,  in 
addition  to  charging  an  unreasonable  delay,  also 
charges  neglect  in  failing  to  give  the  corn  proper  care 
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and  attention,  and  in  failing  to  notify  appellee  of 
the  delay.  The  appellant  very  properly  concedes  that 
the  law  imposes  upon  a  carrier,  in  cases  of  extraordi- 
nary delay  in  transportation,  the  duty  to  use  all  rea- 
sonable care  to  protect  a  shipment  from  damages  on 
account  of  such  delay. 

It  is  the  duty  of  a  carrier  to  exercise  reasonable 
care  to  protect  property  from  loss  or  injury  during 
delay  in  transportation,  where  the  circumstances  and 
conditions  are  such  as  cause  an  unusual  delay,  and  it 
is  the  duty  of  the  carrier  to  give  the  consignor  or 
owner  notice  of  the  delay.  4  Elliott,  Railroads  (2d 
ed.)  §§1481-1487. 

There  is,  in  our  judgment,  ample  evidence  to  sus- 
tain the  verdict.  This  being  true,  there  was  no  error 
in  refusing  instruction  No.  1,  as  it  directed  the  jury 
to  return  a  verdict  for  appellant. 

Appellant  complains  of  the  refusal  of  the  court  to 
give  instruction  No.  6  tendered  by  it.  This  instruc- 
tion was  to  the  effect  that  it  is  the  duty  of  a 

3.  common  carrier  to  transport  all  property  re- 
ceived for  shipment  as  promptly  as  is  reason- 
able and  proper  under  the  circumstances  and,  if  con- 
ditions which  the  carrier  cannot  control  arise  which 
cause  a  delav,  the  carrier  cannot  be  held  liable  for 
the  delay  nor  for  damages  incidental  thereto.  The 
court  modified  this  instruction  by  adding  thereto  the 
words,  *' Unless  such  carrier  had  knowledge  of  such 
extraordinary  conditions  at  the  time  of  receiving  such 
corn,  and  the  shipper  had  no  notice  thereof.'' 

We  do  not  think  the  failure  to  give  the  instruction 
as  requested  was  reversible  error.  The  appellant 
was  evidently  satisfied  with  the  instruction  as  given, 
as  no  exception  appears  to  have  been  taken  to  the 
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giving  of  it  or,  if  an  exception  was  taken,  it  has  been 
waived.    There  was  no  error  in  overruling  appellant's 
motion  for  a  new  trial. 
Judgment  affirmed. 


Spahb,  Administbatob,  v.  Poloab. 

[No.  10^26.     FUed  December  11,  1919.] 

L  Appeal. — Briefs, — Recital  of  Evidence. — Presumptions, — ^Under 
Rnle  22,  governing  the  preparation  of  briefs  the  condensed  re- 
cital of  the  evidence  contained  in  appellant's  brief  will  be  taken 
as  accurate  and  sufficient  for  a  full  understanding  of  the  ques- 
tions presented  for  decision  unless  appellee  has  made  the  neces- 
sary  corrections  or  additions,    p.  524. 

2.  Saues. — Tailor-Made  Clothing. — Implied,  Warranty. — ^When  an 
order  is  placed  with  a  tailor  for  a  suit  of  clothes  for  a  particular 
individual,  in  the  absence  of  a  stipulation  to  the  contrary,  there  is 
an  implied  agreement  that  such  suit,  when  made,  will  be 
a  reasonable  fit  for  the  i)erson  for  whom  it  was  ordered,    p.  525. 

3.  EviDEircB. — Hearsay. — Effect  of  Failure  to  Object. — ^Hearsay 
evidence  unobjected  to  may  be  accepted  as  establishing  the  fact 
which  it  tends  to  prove,    p.  525. 

From  Jay  Circuit  Court;  Emerson  E.  McGriff, 
Judge. 

Proceeding  to  enforce  claim  by  Charles  G.  Polcar 
against  Charles  O.  Spahr,  administrator  of  the  estate 
of  Caddie  E.  Spahr,  deceased.  From  a  judgment  for 
claimant,  the  defendant  appeals.    Reversed. 

James  R.  Fleming,  for  appellant. 
S.  A.  D.  Whipple,  for  appellee. 

Batman,  J. — This  is  an  action  arising  out  of  a  claim 
filed  by  appellee  against  the  estate  of  Caddie  E. 
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Spahr,  deceased,  for  clothing  furnished  by  him  to  the 
hnsband  and  two  sons  of  decedent,  and  for  money 
loaned  to  her,  including  interest  on  the  alleged  in- 
debtedness. The  cause  was  submitted  to  the  court 
for  trial,  resulting  in  a  judgment  in  favor  of  appel- 
lee for  $284.24.  Appellant  filed  a  motion  for  a  new 
trial  on  the  grounds  that  the  decision  of  the  court  is 
not  sustained  by  sufficient  evidence,  and  is  contrary 
to  law.  Said  motion  was  overruled,  and  this  action 
of  the  court  is  the  sole  error  assigned  on  appeaL 

Appellant  in  his  brief  has  set  out  what  he  claims 

to  be  a  condensed  recital  of  the  evidence  in  narrative 

form.    Under  Bule  22,  governing  the  prepara- 

1.  tion  of  bnefs,  such  recital  will  be  taken  to  be 
accurate,  and  sufficient  for  a  full  understanding 
of  the  questions  presented  for  decision,  unless  appel- 
lee has  made  the  necessary  corrections  or  additions. 
An  inspection  of  appellee's  brief  discloses  that  he  has 
not  made  any  such  corrections  or  additions,  but  has 
expressly  stated  that  appellant's  statement  of  the 
evidence  is  substantially  correct.  We  will  therefore 
direct  our  attention  to  the  recital  of  the  evidence 
made  by  appellant  in  his  brief,  in  determining 
whether  the  decision  of  the  court  is  sustained  by  suf- 
ficient evidence.  An  examination  of  this  recital  fails 
to  disclose  any  evidence  which  tends  to  show  that  the 
estate  of  Caddie  E.  Spahr  is  liable  for  any  portion 
of  the  claim  in  suit,  unless  it  be  the  item  of  $35  for 
a  suit  of  clothes  charged  to  the  decedent  under  date 
of  April  24, 1912.  The  undisputed  evidence  with  ref- 
erence to  this  particular  suit  is  that  it  was  ordered 
by  the  decedent  for  her  husband ;  that  appellee  made 
the  same,  and  then  asked  decedent's  husband  to  come 
up  and  try  it  on ;  that  he  afterwards  came  home  and 
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said  it  would  not  fit  him,  and  he  would  not  take  it. 
The  evidence  also  showed  that  the  suit  was  still  in 
appellee's  possession  at  the  time  of  the  trial.  There 
is  no  evidence  that  the  suit,  when  made,  fit  the  dece- 
dent's husband  for  whom  it  was  ordered,  or  that  ap- 
pellee altered  the  same  so  that  it  would  fit  him,  nor 
is  there  any  evidence  that  appellee  made  any  further 
effort  to  deliver  the  suit  to  the  decedent  or  her  hus- 
band, or  to  have  either  of  them  accept  the  same. 

Where  an  order  is  placed  with  a  tailor  for  a  suit  of 

clothes  for  a  particular  individual,  in  the  absence  of 

a  stipulation  to  the  contrary,  there  is  an  im- 

2.  plied  agreement  that  such  suit,  when  made, 
will  be  a  reasonable  fit  for  the  person  for  whom 

it  was  ordered.  In  the  instant  case  there  is  no  evi- 
dence that  would  exclude  such  an  implied  agreement, 
while  the  fact  that  appellee  requested  the  decedent's 
husband  to  come  up  and  try  it  on  tends  to  show  that 
he  understood  that  the  suit  was  to  be  made  to  fit. 

The  only  evidence  whether  the  suit  did  or  did  not 

fit  is  that  given  by  the  son  of  the  decedent,  who  stated 

that,  after  appellee  had  requested  his  father 

3.  to  come  up  and  try  on  his  suit,  he  (the  father) 
**came  home  and  said  it  would  not  fit  him,  and 

he  would  not  take  it  out  of  the  shop."  True,  this 
statement  is  hearsay  evidence,  but,  as  it  does  not  ap- 
pear that  any  objection  was  made  to  the  same,  it  may 
be  accepted  as  establishing  the  fact  which  it  tends 
to  prove.  Metropolitan  Life  Ins.  Co.  v.  Lyons  (1912), 
50  Ind.  App.  534,  98  N.  E.  824;  Hege  &  Co.  v.  Tomp^ 
kins  (1919),  69  Ind.  App.  273, 121  N.  E.  677,  and  cases 
there  cited.  For  the  reasons  stated,  the  evidence  fails 
to  show  any  liability  on  the  part  of  the  estate  of  dece- 
dent for  the  particular  suit  in  question.    It  follows, 
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from  what  we  have  said,  that  the  decision  of  the  court 
is  not  sustained  by  the  evidence,  and  for  that  reason 
appellant's  motion  for  a  new  trial  should  have  been 
sustained. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant 's  motion  for  a  new  trial,  and  for  further  pro- 
ceedings consistent  with  this  opinion. 


_    .J 


CoMMEBCiAL  TTnion  Assxjbancb  Compant,  Limtted,  op 
London,  England,  v.  Schumacheb. 

[No.  9,510.     Filed  May  14,  1918.    Rehearing  denied  NoTember  21, 
1918.    Transfer  denied  December  11,  1919.] 

« 

1.  Appeal. — Briefs. — Argument, — An  argument  is  not  an  indis- 
pensable part  of  a  brief,    p.  531. 

Appeal. — Briefs, — Time  of  Filing. — Motion  for  Reversat — Dis* 
cretionary  Power, — Since  the  failure  of  appellee  to  file  a  brief 
within  the  time  provided  by  the  rules  does  not  compel  a  reversal, 
but  only  calls  for  an  exercise  of  the  discretionary  power  of  the 
court  in  cases  where  appellant's  brief  shows  reversible  error,  a 
motion  for  a  reversal  for  such  failure  will  be  overruled  where 
appellee  later  files  his  brief  upon  leave  granted  by  the  court 
p.  63L 

3.  Pleading. — Exhibits. — Effect. — Insurance. — ^An  allegation  in  a 
complaint  on  a  policy  that  defendant  is  a  corporation  duly  organ- 
ized under  the  laws  of  three  separate  Jurisdictions,  is  mere  mat- 
ter of  description  and  is  controlled  by  the  policy,  made  part  of 
and  an  exhibit  to  the  complaint,  as  to  the  identity  of  the  insurer, 
p.  532. 

4.  Judgments. — Persons  Concluded. — Appearance. — An  English  cor- 
];K)ration  named  as  defendant  in  the  caption  of  the  complaint, 
and  which  appeared  and  answered  without  denying  the  execu- 
tion of  the  policy  sued  on  which  purported  to  have  been  issued 
by  it,  is  bound  by  the  judgment  rendered,  although  there  was 
an  allegation  that  such  corporation  was  organized  under  the 
laws  of  England  and  of  New  York  and  Illinois,    p.  632. 
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5.  iNSURAiTCE.  —  Contract,  —  Waiver  of  Appraisal.  —  Maturity. — 
Pleading. — Under  a  policy  of  Insurance  postponing  the  maturity 
of  a  claim  for  a  fire  loss  until  sixty  days  after  notice,  ascertain- 
ment, estimate  and  satisfactory  proof  of  loss  have  been  received 
by  the  company,  including  an  award  by  appraisers  when  ap- 
praisal has  been  required,  a  complaint  that  alleges  a  lo&s  by 
fire,  and  due  notice  and  proof  thereof,  and  that  defendant,  upon 
demand,  failed  and  refused  to  join  in  making  said  proof,  ascer- 
tainment or  estimate  of  loss  and  refused  to  pay  anything  on 
account  thereof,  in  effect  charges  a  waiver  on  the  part  of  the 
company  of  its  right  to  an  appraisal,  and  sufficiently  shows  that 
the  claim  is  due  and  unpaid,    p.  633. 

6.  Insurance. — Misrepresentation  hy  Insured, — Knowledge  Charge- 
able  to  Insurer, — Pleading. — ^A  reply  to  an  answer  of  material 
misrepresentations  In  procuring  the  policy,  as  to  the  facts  con- 
cerning the  horse-power,  catalogue  price,  purchase  price  and 
whether  new  or  second-hand,  of  the  automobile  insured,  whicdi 
alleges  that  the  agents  of  defendant  Inspected  the  car  to  learn 
the  facts  as  to  all  such  matters,  and  that  with  such  knowledge 
they  applied  for  and  obtained  the  policy  for  the  plaintiff,  suf- 
ficiently charges  the  defendant  with  knowledge  of  such  facts 
when  issuing  the  policy,    p.  636. 

7.  Insurance.  —  Misrepresentations  hy  Insured,  —  Waiver  After 
Knowledge, — ^A  reply  sufficiently  states  a  waiver  of  alleged  mis- 
representations charged  by  answer  to  have  been  made  by  the  in- 
sured in  procuring  the  policy,  where  it  avers  knowledge  of  such 
misrepresentations  on  the  part  of  the  insurer  at  the  time  of 
issuing  the  policy,  and  a  retention  of  the  premium  for  more 
than  a  year,  the  term  of  the  policy,  and  until  after  the  action 
was  brought  upon  the' policy  in  which  such  answer  and  reply 
were  filed,  and  where  such  reply  alleges  that  the  tender  then 
made  was  not  made  within  a  reasonable  time  after  knowledge 
of  the  facts  and  of  the  loss.    p.  636. 

8.  Pleading. — Conclusions. — Effect  in  Absence  of  Motion  To  Re- 
quire Facts. — Tender. — ^An  allegation  that  a  tender  was  not  made 
within  a  reasonable  time  is  a  conclusion,  but  is  sufficient,  under 
i343a  Bums  1914,  Acts  1913  p.  860,  in  the  absence  of  a  motion 
to  require  the  statement  of  the  facts  necessary  to  support  it 
p.  636. 

9.  Insurance. — Contracts. — Statute  Part  of  Contract. — Rules  of 
Construction. — ^When  a  statute  is,  by  its  terms,  part  of  an  insur- 

'  ■'  ance  policy,  such  statute  is  to  be  construed  to  effectuate  the 

^-  'purpose  of  its  enactment,  and  the  meaning  of  such  policy  is  to 

-    be  ascertained  from  all  its  provisions  in  their  entirety  and  not 

from  a  literal  or  technical  construction  of  isolated  or  special 
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clauses,  the  general  rule  being  to  construe  an  insurance  con- 
tract liberally  in  behalf  of  the  insured,  so  as  to  effectuate  its 
purpose,  resolving  doubts  in  his  favor,    p.  530. 

10.  Insubaitce. — Lo88. — Appraisement. — Default, — Actions  on  Poli- 
cies,— Maturity  of  Claim, — Under  a  policy  governed  by  |4622g 
BiSms  1914,  Acts  1911  p.  525,  and  containing  a  provision  post- 
poning the  maturity  of  any  claim  thereunder  for  sirty  days  after 
the  receipt  by  the  company  of  an  award  by  appraisers  when 
appraisal  has  been  required,  the  effect  of  the  statute  is  to  pro- 
vide an  effective  means  of  ascertaining  the  amount  of  loss 
under  such  policy  in  order  to  meet  such  requirement,  and,  ac- 
cording as  the  insured  or  the  insurer  fails  when  required  by  the 
opposite  party  to  designate  an  appraiser  within  the  time  pro- 
vided in  the  statute  therefor,  the  loss  admitted  by  the  insurer 
or  the  loss  claimed  in  the  preliminary  proof  by  the  insured  be- 
comes the  ascertained  loss  and  is  recoverable  by  suit  at  the 
expiration  of  sixty  days  from  such  default,    p.  540. 

11.  Inbubance. — Loss. — Demand  for  Appraisal. — Time. — Receipt  of 
Letter. — ^A  demand  by  insurer  addressed  to  insured^s  attorney,  for 
an  appraisement,  and  naming  an  appraiser,  would  not  operate  to 
cause  the  running  of  the  five-day  period  provided  by  §4622g 
Bums  1914,  Acts  1911  p.  525,  until  the  insured  actually  received 
the  letter,  in  the  absence  of  any  showing  that  his  attorney  had 
authority  to  open  the  letter  or  to  receive  notice  of  such  de- 
mand and  appointment,    p.  542. 

12.  Insurance. — Loss. — Demand  For  Appraisal. — Offer  of  Compro- 
mise.— Effect. — Waiver. — A  suggestion  of  the  possibility  of  an 
avoidance  of  an  appraisal  by  compromise,  contained  in  a  letter 
from  insurer  to  insured,  demanding  an  appraisal  and  naming  an 
appraiser,  which  letter  also  contained  the  express  statement 
that  the  suggestion  should  not  be  taken  as  a  waiver  of  the  de- 

.  mand,  is  not  sufficient  to  excuse  the  insured  from  appointing  an 
appraiser  within  the  period  designated  by  i4622g  Bums  1914, 
Acts  1911  p.  525.    p.  542. 

13.  Insurance. — Waiver  of  All  befenses. — Knowledge. — Action  on 
Policy. — A  reply  of  waiver  of  all  defenses,  set  up  to  an  answer 
of  misrepresentations  in  procuring  the  policy,  is  bad  when  there 
is  no  allegation  in  such  reply  of  any  knowledge  by  the  insurer 
of  such  misrepresentations  by  insured  at  the  time  the  alleged 
acts  constituting  the  claimed  waiver  were  done,  since  a  waiver 
is  an  intentional  relinquishment  of  a  known  right,  or  conduct 
that  warrants  an  inference  thereof,  an  election  to  forego  some 
advantage  that  could  have  been  taken  or  insisted  upon,  and, 
knowledge  of  the  right,  charged  to  have  been  waived,  is  an 
essential  to  such  waiver,    p.  543. 
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14.  Insurance. — Lo88, — Admission  by  Insured, — Equal  Right  of 
Parties  to  Demand  an  Appraisal. — Pleading. — Where,  under  the 
provisions  of  |4622g  Bums  1914,  Acts  1911  p.  525,  the  insurer  has, 
in  a  suit  on  the  policy,  filed  a  good,  partial  answer  of  admitted 
loss,  it  is  not  a  good  reply  thereto  that  the  insurer  did  not 
seasonably  demand  in  writing  an  appraisal,  since  the  insured  can- 
not complain  of  the  failure  of  the  insurer  to  exercise  a  right 
common  to  both  parties,    p.  544. 

15.  Trial. — Instructions, — Special  Defenses. — Failure  of  Proof. — 
Giving  an  instruction  that  directed  a  verdict  for  the  plaintifT, 
if  he  had  established  all  the  material  allegations  of  his  complaint, 
if  the  defendant  had  failed  to  prove  the  material  allegations  of 
some  one  of  its  special  defenses,  is  reversible  error,  since  an 
action  may  be  defeated  by  the  establishment  of  all  the  mater- 
ial allegations  of  a  single  good,  affirmative  paragraph  of  answer 
addressed  to  the  entire  complaint,    p.  545. 

16.  Trial. — Instructions.-— Treating  Insufficient  Reply  as  Good, — 
Giving  an  instruction  that  treats  an  insufficient  reply,  challenged 
by  demurrer,  as  sufficient,  is  reversible  error,    p.  546. 

From  Warrick  Circuit  Court;  Union  W.  Young- 
bloody  Special  Judge. 

Action  by  Samuel  Schumacher  against  the  Com- 
mercial Union  Assurance  Company,  Limited,  of  Lon- 
don, England.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Reversed. 

Burke  G.  Slaymaker  and  Kiper  (&  Fulling,  for  ap- 
pellant. 

Arch  Stevenson,  John  R.  Brill,  Frank  H.  Hatfield 
and  John  W.  Brady,  for  appellee. 

Batman,  P.  J. — This  is  an  action  by  appellee 
against  appellant  to  recover  damages  to  an  automo- 
bile, under  a  policy  of  fire  insurance.  The  complaint 
is  in  a  single  paragraph,  and  alleges,  among  other 
things :  That  defendant  is  a  corporation,  duly  organ- 
ized under  and  pursuant  to  the  laws  of  the  State  of 
New  York,  the  laws  of  the  State  of  Illinois,  and  the 
laws  of  London,  England ;  that  defendant  is  engaged 

VOIi.  71—34. 
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in  insuring  against  loss  by  fire;  that  by  its  policy, 
dated  August  6^  1912,  defendant,  in  consideration  of 
$24  paid  by  plaintiff,  insured  plaintiff  against  loss  or 
damage  by  fire  to  the  amount  of  $1,200  on  one  Pull- 
man automobile,  factory  No.  4242,  touring  car  type, 
gasoline  motive  power,  four  cylinders,  forty  horse 
power,  model  1910,  by  which  policy  defendant  agreed 
to  indemnify  plaintiff  against  any  loss  or  damage,  not 
exceeding  $1,200,  that  should  happen  by  fire  to  said 
property  during  one  year  from  the  date  of  said  pol- 
icy; that  a  copy  of  said  policy,  marked  ** Exhibit  A,'' 
was  filed  with  the  complaint  and  made  a  part  thereof ; 
that  on  July  28, 1913,  while  said  policy  was  in  effect, 
said  automobile  was  destroyed  by  fire ;  that  said  loss 
was  insured  against  by  said  policy;  that  plaintiff  at 
all  times  owned  the  insured  property,  which  was  of 
the  value  of  $1,500;  thiat  he  has  fulfilled  and  per- 
formed all  conditions  to  be  by  him  performed  under 
the  terms  of  said  policy;  that  defendant,  upon  de- 
mand by  plaintiff,  failed  and  refused  to  join  plaintiff 
in  making  proof,  ascertainment  or  estimate  of  said 
loss,  and  refused  to  pay  anything;  and  that  plaintiff 
has  been  damaged  in  the  sum  of  $1,500.    The  policy, 
which  is  made  a  part  of  the  complaint  by  exhibit,  is 
not  set  out  in  this  opinion,  because  of  its  length,  but 
reference  will  be  made  later  to  such  portions  as  may 
become  material  in  determining  the  questions  pre- 
sented.   Appellant  filed  a  demurrer  to  the  complaint 
upon  the  grounds  that  the  court  had  no  jurisdiction 
of  the  action,  and  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.    With 
such  demurrer  appellant  filed  a  memorandum  which 
directed  the  court's  attention  to  the  questions  here- 
inafter determined  with  reference  to  such  complaint. 
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This  demurrer  was  overruled,  and  appellant  then 
filed  an  answer  in  five  paragraphs,  the  first  being  a 
general  denial.  No  demurrer  was  addressed  to  any 
of  such  paragraphs  of  answer.  Appellee  filed  a  reply 
in  five  paragraphs,  the  first  being  a  general  denial. 
Appellant  filed  a  demurrer  to  each  of  said  para- 
graphs of  reply  except  the  first,  with  a  suflBcient  mem- 
orandum to  require  a  consideration  of  the  questions 
hereinafter  determined  with  reference  thereto.  This 
demurrer  was  overruled  as  to  each  of  said  para- 
graphs, and  appellant  duly  excepted.  The  cause  was 
submitted  to  a  jury  for  trial,  and  a  verdict  was  re- 
turned in  favor  of  appellee  for  $900,  on  which  judg- 
ment was  accordingly  rendered.  Appellant  filed  a 
motion  for  a  new  trial,  which  was  overruled.  It  now 
prosecutes  this  appeal,  and  has  assigned  as  errors  the 
overruling  of  its  demurrer  to  the  complaint,  the  over- 
ruling of  its  demurrer  to  the  several  paragraphs  of 
reply,  and  the  overruling  of  its  motion  for  a  new 
trial* 

Appellant  filed  its  original  brief  in  due  time,  but 
appellee  failed  to  file  a  brief  within  the  time  required 

by  the  rules.    Appellant  thereafter  filed  a  mo- 
1-2.   tion  for  an  order  requiring  appellee  to  return 

the  transcript  in  this  cause  to  the  office  of  the 
clerk  of  this  court,  and  for  a  reversal  of  the  judgment 
because  of  appellee's  failure  to  file  a  brief.  The 
determination  of  this  motion  was  postponed  until 
the  final  hearing.  Appellee  seeks  to  justify  such  fail- 
ure on  the  ground  that  appellant  had  not  made  any 
argument  on  the  propositions  and  points  stated  in 
its  brief.  He  contends  that  such  .omission  rendered 
such  brief  incomplete,  and  constituted  a  waiver  of 
any  alleged  error.    We  cannot  concur  in  this  con- 
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tention.  Rule  No.  24  provides  that:  "The. briefs 
of  any  party  may  be  followed  by  an  argument  in  sup- 
port of  Buch  briefs,  which  shall  be  distinct  therefrom, 
bat  shaU  be  bound  with  the  same."  In  accord  with 
this  rule,  it  has  been  held  that  an  argument  is  not 
a  necessary  part  of  a  brief.  Moore  v.  Ohl  (1917),  65 
•Ind.  App.  691,  116  N.  E.  9.  However,  the  failure  of 
appellee  to  file  a  brief  within  the  time  provided  by 
the  rules  does  not  compel  a  reversal  of  the  judgment. 
Such  failure  only  calls  for  an  exercise  of  the  dis- 
cretionary power  of  the  court,  which,  it  has  been 
held,  should  not  be  ainst  the  judgment 

of  the  trial  court,  e  is  where  the  appel- 

lant's brief  shows  tl  a  error  was  in  fact 

committed  by  such  c  v.  City  of  Wabash 

(1915),  58  Ind.  App,  E.  738;  McClure  v. 

Anderson  (1915),  5i  j15,  108  N.  E.  757. 

Subsequently  to  the  s  motion  by  appel- 

lant, appellee  on  pe  ranted  leave  to  file 

his  brief.    Such  brieJ  thin  the  time  given. 

Under  the  facts  and  circumstances  of  this  case,  we 
believe  such  motion  should  be  overruled,  which  is  now 
accordingly  done. 

Appellant's  first  assignment  of  error  challenges 

the  action  of  the  court  in  overruling  its  demurrer  to 

the  complaint.    It  is  contended  that  the  com- 

3-4.  plaint  alleges  that  the  policy  in  suit  was  exe- 
cuted by  three  separate  and  distinct  corpora- 
tions, and  therefore  the  identity  of  appellant  with  the 
corporation  executing  the  policy  is  not  shown.  This 
contention  is  based  on^Jajlegation  "that  said  de- 
fendant is  a  corporati^H^E^organlzed  under  and 
pursuant  to  the  laws  cy^B^Hate  of  New  York,  the 
laws  of  the  State  of  Illinois,  and  the  laws  of  London, 
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England."  This  allegation  does  not  support  appel- 
lant's contention.  Only  one  corporation  is  sued,  al- 
thongh  it  is  alleged  that  it  was  organized  under  and 
pursuant  to  the  laws  of  three  separate  jurisdictions. 
This  allegation  is  a  mere  matter  of  description,  and 
is  controlled  by  the  policy  which  is  filed  with  the  com- 
plaint as  an  exhibit  Globe,  etc.,  Ins.  Co.  v.  Beid 
(1898),  19  Ind.  App.  203,  47  N.  E.  947,  49  N.  E.  291; 
First  Nat.  Bank  v.  Josef  off  (1914),  57  Ind.' App.  320, 
105  N.  E.  lib;  Stewart  v.  Knight  £  Jillson  Co.  (1906), 
166  Ind.  498,  76  N.  E.  743;  Huber  Mfg.  Co.  v.  Wagner 
(1906),  167  Ind.  9f  ;  Simons  v.  Kos- 

ciusko Bldg.,  etc.,  A  Ind.  335, 103  N.  B. 

2.    The  policy  itsel  ve  been  issued  by 

the  "Commercial  X]  Company  of  Lon- 

don, England."    T  named  as  defend- 

ant in  the  caption  (  and,  as  appellant 

appeared  thereto  a:  thout  denying  the 

execution  of  the  coi  1  by  the  judgment 

rendered. 

It  is  further  contended  that  there  are  no  allega- 
tions in  the  complaint  that  the  claim  sued  on  has 
matured  or  become  due,  or  that  it  is  unpaid; 

5.  that  such  allegations  are  essential  to  the  suf- 
ficiency of  the  complaint,  and  hence  the  court 
erred  in  overruling  the  demurrer  thereto.  The  pol- 
icy in  suit  contains  the  following  provision  relating 
to  the  maturity  of  any  claim  for  loss  thereunder : 
"And  the  loss  shall  not  become  payable  antil  sixty 
days  after  the'notice,  ^gertainment,  estimate,  and 
satisfactory  proof  of,^|^^^  herein  required,  have 
been  received  by  the^^^^^b,  including  an  award  by 
appraisers,  when  app^^H(as  been  required.'*  The 
complaint  alleges  the  issuance  of  the  policy,  a  loss 
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by  fire  thereunder,  and  that  due  notice  and  proof 
thereof  had  been  given  and  made.  It  does  not  allege 
that  the  amount  of  the  loss  had  been  ascertained  by 
an  appraisal,  but  does  allege:  **That  said  defend- 
ant, upon  demand  by  this  plaintiff  failed  and  refused 
to  join  this  plaintiff  in  making  said  proof,  ascertain- 
ment or  estimate  of  loss,  and  refused  to  pay  any- 
thing on  account  thereof.  * '  This  is,  in  effect,  a  charge 
that  appellant  had  waived  its  right  to  an  appraisal 
Providence  Washington  Ins.  Co.  v.  Wolf  (1907),  168 
Ind.  690,  80  N.  E.  26, 120  Am.  St.  395.  Where  there 
has  been  proper  proof  of  loss  and  a  waiver  of  an 
appraisal,  the  claim  is  then  due.  There  is  a  sufficient 
allegation  that  the  claim  is  unpaid.  We  conclude 
that  the  court  did  not  err  in  overruling  the  demurrer 
to  the  complaint. 

Appellant  predicates  error  on  the  action  of  the 
court  in  overruling  its  demurrer  to  the  second  para- 
graph of  reply.  This  paragraph  of  reply  is  addressed 
to  the  third  and  fifth  paragraphs  of  answer.  Said 
paragraphs  of  answer  are  based  on  the  following  pro- 
visions of  said  policy:  *'This  entire  policy  shall  be 
void  if  the  insured  has  concealed  or  misrepresented, 
in  writing  or  otherwise,  any  material  fact  or  circum- 
stance concerning  this  insurance  or  the  subject  there- 
of. *  *  *  If  an  application,  survey,  plan  or  de- 
scription of  property  be  referred  to  in  this  policy, 
it  shall  be  a  part  of  this  contract,  and  a  warranty  by 
the  insured.''  It  is  alleged  that  appellee  made  cer- 
tain representations  with  reference*  to  the  horse 
power,  catalogue  price  of  said  automobile,  the  amount 
paid  by  appellee  therefor,  and  whether  it  was  new  or 
second-hand  when  purchased  by  him ;  that  these  rep- 
resentations were  embodied  in  said  policy;  that  the 
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same  were  false,  and  known  by  appellee  to  be  false 
when  made;  that  appellant  did  not  know  they  were 
false,  and  relied  thereon  in  issuing  such  policy.  Said 
second  paragraph  of  reply  is  based  on  a  waiver  of 
said  false  representations.  It  alleges  that  the  agents 
of  appellant,  through  whom  said  policy  was  pro- 
cured, had  personal  knowledge  of  the  exact  condition, 
size,  character  and  value  of  the  automobile  in  ques- 
tion before  said  policy  was  issued ;  that  said  agents 
personally  inspected  said  car  for  the  purpose  of  as- 
certaining its  true  condition  as  to  age,  style,  size, 
power  and  value,  to  enable  them  as  such  agents  to 
determine  and  pass  upon  said  risk  and  to  issue  said 
policy ;  that  with  said  knowledge  said  agents  applied 
for  said  policy  of  insurance  and  obtained  the  same  f oi^ 
appellee;  that  thereafter  they  countersigned  and  de- 
livered the  same,  and  collected  the  premium  therefor 
on  August  6,  1912 ;  but  that  appellant  did  not  tender 
back  said  premium  until  April  23, 1914,  which  was  not 
within  a  reasonable  time  after  obtaining  knowledge 
of  the  facts  averred  in  said  paragraph  of  answer. 

The  memorandum  filed  by  appellant  with  its  de- 
murrer to  appellee  ^s  reply  raises  only  two  questions 
with  reference  to  the  second  paragraph  there- 

6.  of.  Its  first  contention  is  that  said  paragraph 
does  not  charge  appellant  with  knowledge  of 
the  facts  alleged  as  a  basis  of  defense  in  the  para- 
graphs of  ianswer  to  which  it  is  addressed.  It  will  be 
observed  that  the  only  representations  alleged  in  said 
paragraphs  of  answer  which,  if  false,  would  defeat 
appellee  ^s  right  of  recovery  are  those  which  are  de- 
scriptive of  the  automobile  in  question  or  those  which 
relate  to  other  material  matters.  A  consideration  of 
said  second  paragraph  of  reply  leads  us  to  conclude 
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that  it  alleges  that  appellant,  at  the  time  said  policy 
was  issued,  had  knowledge  of  all  facts  concerning 
which  it  is  claimed  false  representations  were  made 
that  properly  come  within  the  provisions  of  the  policy 
on  which  such  paragraphs  of  answer  are  based. 

Appellant  ^s  second  contention  with  reference  to  the 
sufficiency  of  said  paragraph  of  reply  is  that  the 

alleged  delay  in  tendering  back  the  premium  on 
7-8.    the  policy  in  suit  does  not  constitute  a  waiver 

of  the  breach  alleged  in  the  paragraphs  of 
answer  to  which  it  is  addressed.  We  cannot  concur 
in  this  contention.  It  is  well  settled  in  this  state  that, 
when  an  insurance  company  desires  to  avoid  liability 
on  a  policy  on  account  of  a  breach  of  warranty,  or 
fraud  in  its  procurement,  it  must  act  with  reasonable 
promptness  and  make  seasonable  tender  to  the  holder 
of  such  policy  of  the  premium  received  therefor. 
Commercial  Life  Ins.  Co.  v.  Schroyer  (1911),  176  Ind. 
654,  95  N.  E.  1004,  Ann.  Cas.  1914A  968 ;  Mutual  Life 
Ins.  Co.  V.  Finkelstein  (1915),  58  Ind.  App.  27,  107 
N.  E.  557;  Insurance  Co.,  etc.  v.  Indiana  Reduction 
Co.  (1917),  65  Ind.  App.  330, 117  N.  E.  273.  It  will  be 
observed  that  the  paragraphs  of  answer  to  which  said 
second  paragraph  of  reply  is  addressed  are  based 
on  certain  alleged  misrepresentations  made  by  appel- 
lee in  the  procurement  of  the  policy  in  suit.  Such 
paragraph  of  reply  charges  that  appellant  collected 
the  premium  for  such  policy  on  August  6,  1912,  and 
then  alleges  that  **no  tender  back  was  ever  made  by 
the  defendant  company  to  the  plaintiff  of  said  pre- 
mium paid  for  said  policy  until  after  the  filing  of 
this  action,  and  until  the  23  rd  day  of  April,  1914, 
which  plaintiff  says  was  not  within  a  reasonable  time 
after  said  fire  and  the  learning  of  the  facts  by  the 
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defendant  company  set  up  and  referred  to  in  each  said 
third  and  fifth  paragraphs  of  answer/*  True,  the 
allegation  that  such  tender  was  not  made  within  a 
reasonable  time  may  be  said  to  be  a  conclusion,  but  it 
is  sufl5cient  imder  ^343a  Burns  1914,  Acts  1913  p.  850, 
in  the  absence  of  a  motion  to  require  a  statement  of 
facts  necessary  to  sustain  the  same.  Schlosser  v. 
Nicholson  (1916),  184  Ind.  283,  111  N.  E.  13;  MUler  v. 
Gates  (1916),  62  Ind.  App.  37,  112  N.  E.  538.  For 
the  reasons  stated,  we  conclude  that  the  questions 
raised  by  appellant  as  to  the  suflSciency  of  said  sec- 
ond paragraph  of  reply  are  not  well  taken. 

Appellant  also  predicates  error  on  the  action  of  the 
court  in  overruling  its  demurrer  to  the  third  para- 
graph of  reply.  This  paragraph  of  reply  is  addressed 
to  the  amended  second  and  the  fourth  paragraphs  of 
answer.  Each  of  these  paragraphs  charge  a  breach 
of  the  terms  and  conditions  of  the  contract  in  suit 
relating  to  an  appraisal  of  the  alleged  loss,  by  failing 
to  comply  with  the  provisions  in  that  regard  con- 
tained in  an  act  of  the  general  assembly  of  this  state 
approved  March  6,  1911,  being  ^4622g  Burns  1914, 
Acts  1911  p.  525.  Said  act,  by  its  terms,  is  a  part  of 
said  contract,  and  provides  the  manner  in  which 
proofs  of  loss  to  any  property  in  this  state  shall  be 
made,  under  policies  insuring  the  holders  against  loss 
and  damage  from  fire,  lightning,  or  tornado,  and  re- 
quiring a  preliminary  proof  thereof.  It  then  provides 
that  the  insurance  company  shall  be  deemed  to  have 
assented  to  the  amount  of  the  loss  claimed  by  the 
insured  in  his  preliminary  proof  thereof,  unless  with- 
in a  specified  time  it  shall  notify  the  insured  in  writ- 
ing of  the  amount  of  loss,  if  any,  that  it  admits.  It 
further  provides  as  follows :    **If  the  insured  and  the 
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insurance  company  shall  fail  to  agree  in  whole  or  in 
part  within  ten  days  after  notice  of  the  amount  of 
loss,  if  any,  that  the  company  admits,  as  above  pro- 
vided, either  party  shall  have  the  right  forthwith  to 
demand  in  writing  an  appraisement  of  the  loss  or  part 
of  loss  as  to  which  there  is  a  disagreement,  and  such 
party  so  demanding  an  appraisement  shall  name  in 
writing  a  competent  and  disinterested  appraiser,  and 
thereupon,  and  within  five  days  after  the  receipt  of 
such  demand  and  name  of  appraiser,  the  other  party 
shall  appoint  a  competent  and  disinterested  apprais- 
er, and  give  notice  thereof  in  writing  to  the  party 
making  such  demand  for  appraisement/'  Said  sec- 
tion then  provides  for  the  qualification  of  such  ap- 
praisers, and  the  appointment  of  an  umpire  on  their 
failure  to  agree,  and  for  the  appointment  of  other 
appraisers  and  the  selection  of  a  second  umpire  on 
the  failure  of  the  first  appraisal. 

Appellant  alleges  in  substance  in  its  said  amended 
second  and  in  its  fourth  paragraph  of  answer  that 
after  appellee  had  made  his  proof  of  loss  it  notified 
him  in  writing,  within  ten  days  after  the  receipt 
thereof,  that  it  admitted  a  loss  and  damage  of  $750 
to  the  automobile  in  question ;  that  there  was  a  failure 
to  agree  as  to  the  amount  of  such  loss  within  ten 
days  thereafter,  and  thereupon  it  made  a  written 
demand  for  an  appraisement  of  the  loss,  and  at  the 
time  named  in  writing  a  competent  and  disinterested 
appraiser;  that  appellee  did  not,  within  five  days 
after  the  receipt  of  such  demand  and  the  naming  of 
such  appraiser,  give  it  notice  of  the  appointment  of 
a  competent  and  disinterested  appraiser  for  the  pur- 
pose of  making  such  appraisement,  and  in  fact  did 
not  make  such  appointment,  but  neglected  to  do  so, 


NOVEMBER  TERM,  1919.  539 


Commercial  Union,  etc.,  Co.  v,  Schumacher — 71  Ind.  App.  526. 


and  refused  to  participate  in  any  such  appraisement. 
The  theory  of  said  anaended  second  paragraph  is  that 
appellee,  having  failed  to  appoint  an  appraiser  to 
assess  the  damages  to  the  automobile  in  question 
within  the  five-day  period  prescribed  by  said  act,  is 
not  entitled  to  recover  any  amount  of  said  policy. 
The  theory  of  said  fourth  paragraph  is  that  appellee, 
by  reason  of  such  failure,  is  not  entitled  to  recover 
any  amount  on  said  policy  in  excess  of  the  sum  of 
$750,  which  appellant,  in  compliance  with  said  act, 
had  admitted  to  be  appellee's  loss  on  the  automobile 
in  question,  together  with  interest  thereon  since  the 
date  of  such  admission.  In  support  of  such  theories 
appellant  contends  that,  when  the  policy  refers  to 
an  ascertainment  of  a  loss  by  an  appraisal,  it  refers 
to  the  appraisement  provided  by  said  §4622g  Burns 
1914,  supra;  and  that  the  alleged  failure  of  appellee 
to  appoint  an  appraiser  within  five  days  after  it 
demanded  an  appraisal,  appointed  its  appraiser,  and 
gave  due  notice  thereof,  is  either  a  complete  bar  to 
appellee 's  right  of  recovery,  as  asserted  in  its  amend- 
ed second  paragraph  of  answer,  or  a  bar  to  any 
amount  in  excess  of  the  sum  which  it  admitted  to  be 
appellee's  loss,  with  interest  thereon  since  the  date 
of  such  admission,  as  asserted  in  its  fourth  para- 
graph of  answer. 

In  considering  this  contention  it  should  be  noted 
that  the  act  in  question  by  its  terms  is  made  a  part 

of  the  policy  in  suit,  and  thus  becomes  a  part 
9.     of  the  contract  between  the  parties.    The  true 

meaning  of  the  contract  must  be  ascertained 
from  all  its  provisions  in  their  entirety,  and  not  from 
a  literal  or  technical  construction  of  any  isolated  or 
special  clause  of  the  same.    Nave  v.  Powell  (1913),  52 
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Ind.  App.  496,  96  N.  E.  395;  Kann  y.  Brooks  (1913), 
54  Ind  App.  625,  101  N.  E.  513.  As  a  general  rule 
an  insurance  contract  must  be  liberally  construed  in 
behalf  of  the  insured,  so  as  to  effectuate  its  purpose, 
and  doubts  are  to  be  solved  in  his  favor.  Federal 
Life  Ins.  Co.  v.  Kerr  (1910),  173  Ind.  613,  89  N.  E. 
398,  91  N.  E.  230 ;  American  Surety  Co.  v.  Pangbum 
(1914),  182  Ind.  116,  105  N.  E.  769,  Ann.  Cas.  1916E 
1126;  Hay  v.  Meridian  Life,  etc.,  Co.  (1915),  57  Ind. 
App.  536,  101  N.  E.  651,  105  N.  E.  919.  And  where 
a  statute  forms  part  of  the  same  it  should  be  con- 
strued so  as  to  give  effect  to  the  purpose  intended  to 
be  accomplished  by  its  enactment.  In  re  Whisler 
(1914),  56  Ind.  App.  269, 105  N.  E.  158;  Board,  etc.  v. 
Given  (1907),  169  Ind.  468,  80  N.  E.  965,  82  N.  E.  918. 
When  the  entire  contract  in  suit  is  considered  in  the 
light  of  these  well-settled  rules  we  cannot  sustain 

appellant's  amended  second  paragraph  of  an- 
10.    swer.    To  do  so  would  require  that  we  hold,  in 

effect,  that  appellee  had  forfeited  his  cause  of 
action  by  a  failure  to  appoint  an  appraiser  within  the 
designated  five-day  period.  Neither  the  letter  nor 
the  spirit  of  the  act  requires  this  construction.  It 
should  be  noted  that  the  contract  in  suit  makes  an 
appraisal  of  the  amount  of  any  loss  under  said  policy 
a  condition  precedent  to  a  right  of  recovery,  by  post- 
poning the  maturity  of  any  such  claim  for  sixty  days 
after  the  receipt  by  said  company  of  an  award  by 
appraisers,  where  an  appraisal  has  been  required. 
One  of  the  evident  purposes  of  the  act  in  question 
was  to  provide  an  effective  means  of  ascertaining  the 
amount  of  loss  under  such  a  policy,  in  order  to  meet 
such  requirement,  and  the  act  should  be  so  construed 
as  to  accomplish  this  purpose,  if  reasonably  possible. 
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This  leads  to  a  consideration  of  the  effect  of  the  act 
on  a  policy  of  fire  insurance,  of  which  such  provision 
and  such  act  form  parts.  From  such  a  consideration 
we  conclude  that,  when  a  loss  has  occurred  under  such 
a  policy,  and  the  insured  has  furnished  the  insurer 
a  preliminary  proof  of  loss,  as  required  by  the  act, 

ft 

and  the  insurer  fails  for  a  period  of  ten  days  after 
the  receipt  thereof  to  notify  the  insured  in  writing 
of  the  amount  of  loss  which  it  admits  the  insured 
has  sustained,  the  amount  claimed  by  the  insured 
in  his  preliminary  proof  of  loss  becomes  the  ascer- 
tained amount  thereof,  within  the  meaning  of  such 
policy,  and  suit  may  be  maintained  therefor  at  the 
expiration  of  sixty  days  after  such  default.    In  the 
event  the  insurer  notifies  the  insured  of  the  amount 
of  loss  which  it  admits  he  has  sustained,  and  the 
parties  fail  to  agree  as  to  the  amount  of  such  loss 
within  ten  days  thereafter,  the  act  in  question  gives 
either  party  a  right  forthwith  to  demand  an  appraise- 
ment of  the  loss,  and  provides  the  procedure  in  that 
regard.     If  the  insured  demands  an  appraisement, 
and  the  insurer  defaults  by  failing  to  appoint  its 
appraiser  within  the  designated  five-day  period,  the 
amount  claimed  by  the  insured  in  his  proof  of  loss 
becomcfs  the  ascertained  amount  thereof  within  the 
meaning  of  such  a  policy,  and  suit  may  be  maintained 
therefor  at  the  expiration  of  sixty  days  after  such 
default.    If  the  insurer  demands  an  appraisement, 
and  the  insured  defaults  by  failing  to  appoint  an 
appraiser  within  the  designated  five-day  period,  the 
amount  of  loss  which  the  insurer  has  admitted  the 
insured    has    sustained    becomes    the    ascertained 
amount  thereof  within  the  meaning  of  such  a  policy, 
and  suit  may  be  maintained  therefor  at  the  expira- 
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tion  of  sixty  days  after  such  default.  Under  this 
construction  it  is  apparent  that  appellant's  amended 
second  paragraph  of  answer  is  insuflScient,  while  the 
fourth  paragraph  thereof  states  a  good  partial  de- 
fense. 

Appellee's  third  paragraph  of  reply,  addressed  to 
said  amended  second  and  said  fourth  paragraphs  of 
answer,  alleges,  among  other  things,  that  the 
11-12.  letter  in  which  appellant  demanded  an  ap- 
praisal of  his  loss,  and  named  an  appraiser 
therefor,  was  dated  October  6,  1913,  and  was  ad- 
dressed to  appellee  in  care  of  his  attorney  at  Bock- 
port,  Indiana;  that  appellee  lived  eight  miles  there- 
from and  had  no  telephone ;  that  said  letter  contained 
the  following  statement: 

**We  have  heretofore  made  you  some  compro- 
mise propositions  which  you  have  neither  de- 
clined nor  accepted.  Without  in  any  way  waiv- 
ing the  above  demand  if  you  have  any  reasonable 
proposition  to  make  perhaps  appraisal  can  be 
avoided. ' ' 

Thai  this  statement  was  made  for  the  purpose  of  de- 
laying him  in  naming  his  appraiser  within  the  desig- 
nated five-day  period,  which  purpose  was  then  un- 
known and  unsuspected  by  him;  that  as  soon  there- 
after as  he  was  satisfied  that  d,n  adjustment  or  com- 
promise of  his  claim  could  not  be  effected,  he  named 
one  Atkinson,  a  competent  and  disinterested  person, 
to  act  for  him  in  appraising  said  loss  and  notified 
appellant  of  such  fact  by  letter  dated  October  15, 
1913.  It  should  be  observed  that  it  is  alleged  that  the 
letter  in  which  appellant  demanded  an  appraisal  and 
named  an  appraiser  was  addressed  to  appellee  in  care 
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of  his  attorney.  The  designated  five-day  period  given 
appellee  in  which  to  appoint  such  appraiser  would 
not  begin  to  run  until  he  received  the  letter,  as  there 
is  no  showing  that  his  attorney  had  any  authority  to 
open  the  same,  or  receive  notice  of  such  demand  and 
appointment  on  appellee's  behalf.  However,  such 
paragraph  of  reply  does  not  allege  when  appellee  re- 
ceived the  letter,  and  hence  it  fails  to  show  that  he 
appointed  an  appraiser  within  the  prescribed  period. 
It  should  be  noted  that  the  statenient  in  the  letter 
from  appellant  on  which  appellee  bases  his  excuse 
for  delay  in  appointing  an  appraiser  contains  the  ex- 
press statement  that  its  suggestions  regarding  the 
avoidance  of  an  appraisal  should  not  be  taken  as  a 
waiver  of  its  demand  therefor.  We  are  therefore  of 
the  opinion  that  appellee  was  not  justified,  by  reason 
of  such  statement,  in  failing  to  appoint  an  appraiser 
within  the  designated  period.  Fbr  the  reasons  stated, 
we  hold  that  the  court  erred  in  overruling  appellant's 
demurrer  to  said  third  paragraph  of  reply  in  so  far 
as  it  is  addressed  to  said  fourth  paragraph  of  answer. 

Appellant  predicates  further  error  on  the  action 

of  the  court  in  overruling  its  demurrer  to  the  fourth 

paragraph  of  reply.    This  paragraph  of  reply 

13.  is  addressed  to  each  the  second,  third,  fourth 
and  fifth  paragraphs  of  answer.  It  alleges  in 
substance  that  on  September  10,  1913,  prior  to  any 
demand  for  an  appraisal,  appellant  admitted  its  lia- 
bility and  undertook  to  adjust  the  amount  of  appel- 
lee's loss;  that  it  offered  appellee  $750  in  payment 
thereof,  and  informed  him  that  he  could  either  accept 
said  amount  or  bring  suit  on  the  policy;  that  after- 
wards, on  November  18,  1913,  appellant  denied  liabil- 
ity and  made  inquiry  of  him  whether  he  wished  to 
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make  any  compromise  proposal  On  these  alleged 
facts  appellee  bases  a  waiver  of  all  defenses  set  up 
in  said  several  paragraphs  of  answer  A  waiver  is 
defined  as  an  intentional  relinquishment  of  a  known 
right,  or  such  conduct  as  warrants  an  inference  of  the 
relinquishment  of  such  right;  an  election  by  one  to 
forego  some  advantage  he  might  have  taken  or  insist- 
ed upon.  Shedd  v.  American  Credit,  etc.,  Co.  (1911), 
48  Ind.  App.  23,  95  N.  E.  316;  Tempter  v.  Muncie 
Lodge,  etc.  (1912),  50  Ind.  App.  324,  97  N.  E.  546; 
Buchlen  v.  Johnson  (1898),  19  Ind.  App.  406,  49  N.  E. 
612;  Aetna  Life  Ins.  Co.  v.  Fitzgerald  (1905),  165 
Ind.  317,  75  N.  E.  262, 1  L.  R.  A.  (N.  S.)  422, 112  Am. 
St.  232,  6  Ann.  Cas.  551.  It  will  thus  be  observed  that 
knowledge  of  the  right  which  it  is  charged  is  waived 
is  an  essential  to  such  waiver.  The  right  involved  in 
said  third  and  fifth  paragraphs  of  answer  is  the  right 
to  defend  on  account  of  certain  alleged  misrepresen- 
tations of  facts  made  by  appellee  and  embodied  in 
said  policy.  There  is  no  allegation  in  said  paragraph 
of  reply  of  any  knowledge  of  such  misrepresentations 
on  the  part  of  appellant  when  the  acts  constituting 
the  alleged  waiver  were  done,  and  hence  it  is  insuffi- 
cient to  avoid  the  defense  set  up  in  said  paragraphs 
of  answer.  For  the  reasons  indicated,  we  hold  that 
the  court  erred  in  overruling  appellant 's  demurrer  to 
said  fourth  paragraph  of  reply  in  so  far  as  it  is  ad- 
dressed to  said  third  and  fifth  paragraphs  of  answer. 

Error  is  also  based  on  the  action  of  the  court  in 
overruling  appellant  *s  demurrer  to  the  fifth  para- 
graph of  reply.    This  paragraph  is  addressed 

14.  to  the  amended  second  and  the  fourth  para- 
graphs of  answer.  We  have  heretofore  held 
that  said  amended  second  paragraph  of  answer  is  in- 
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sufficient.  The  fourth  paragri^ph  of  answer  is  ad- 
dressed only  to  so  much  of  the  complaint  as  seeks  to 
recover  an  amount  in  excess  of  the  sum  of  $750  and 
interest  thereon.  Appellee  seeks  to  avoid  such  par- 
tial answer  by  alleging  in  said  fifth  paragraph  of 
reply  that  appellant  and  appellee  disagreed  as  to  the 
amount  of  such  loss,  but  appellant  did  not  forthwith, 
nor  within  a  reasonable  time  thereafter,  demand  in 
writing  an  appraisement  of  such  loss;  and  for  such 
reason  appellant  should  be  estopped  to  set  up  such 
partial  defense.  This  paragraph  of  reply  is  clearly 
insufficient.  Appellee  had  an  equal  right  with  appel- 
lant to  demand  an  appraisal,  ^nd  if  he  failed  to  exer- 
cise such  right  he  has  no  ground  for  complaint  be- 
cause appellant  failed  to  do  so.  The  overruling  of 
such  demurrer,  in  so  far  as  it  is  addressed  to  said 
fourth  paragraph  of  answer,  was  error. 

Appellant  contends  that  the  court  erred  in  giving 
certain  instructions,  among  which  are  Nos.  1  and  3, 
given  by  the  court  on  its  own  motion.  Said 
15.  instruction  No.  1,  after  setting  out  the  com- 
plaint including  a  copy  of  the  policy  in  suit, 
concludes  as  follows:  *'To  this  paragraph  of  com- 
plaint, the  defendant  has  filed  its  answer  in  general 
denial  of  each  and  every  material  allegation  therein 
contained,  and  upon  the  issues  thus  joined,  the  bur- 
den is  upon  the  plaintiff  to  establish  each  and  every 
material  allegation  of  the  complaint  by  a  fair  pre- 
ponderance of  the  evidence,  before  he  would  be  en- 
titled to  recover,  and  if  you  find  from  a  preponder- 
ance of  the  evidence  that  each  material  allegation 
of  the  complaint  is  true  and  that  the  defendant  has 
failed  to  prove  the  material  allegations  of  some  one 
of  its  additional  paragraphs  of  answer  hereafter  re- 
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ferred  to,  then  your  verdict  should  be  for  the  plain- 
tiff.^' 

It  will  be  observed  that  by  said  instruction  the 
court  told  the  jury  that,  if  it  found  ''that  the  defend- 
ant has  failed  to  prove  the  material  allegations  of 
some  one  of  its  additional  paragraphs  of  answer 
hereinafter  referred  to,  then  your  verdict  should  be 
for  the  plaintiff."  Taking  this  clause,  in  connection 
with  the  other  parts  of  such  instruction,  it  directed 
the  jury  to  return  a  verdict  for  appellee  if  he  had 
established  all  the  material  allegations  of  his  com- 
plaint, unless  appellant  had  established  all  the  mate- 
rial allegations  of  all  its  affirmative  paragraphs  of 
answer.  This  renders  the  giving  of  such  instruction 
reversible  error,  as  a  defendant  may  defeat  an  action 
by  establishing  all  the  material  allegations  of  a  single 
good  affirmative  paragraph  of  answer,  if  addressed  to 
the  entire  complaint.  Manion  v.  Lake  Erie,  etc,  R. 
Co.  (1907),  40  Ind.  App.  569,  80  N.  E.  166. 

By  instruction  No.  3  given  by  the  court  on  its  own 

motion,  the  court  informed  the  jury  that  appellee 

had  filed  four  affirmative  paragraphs  of  reply 

16.  to  the  several  affirmative  paragraphs  of  an- 
swer. After  reciting  the  contents  of  said  sev- 
eral paragraphs  of  reply,  the  instruction  concludes 
as  follows:  ''The  burden  is  upon  the  plaintiff  to 
establish  the  material  allegations  of  one  or  more  of 
his  said  second,  third,  fourth  and  fifth  paragraphs 
of  reply,  by  a  preponderance  of  the  evidence,  in  order 
to  establish  a  waiver  of  the  defense  set  out  by  the 
defendant  in  the  paragraph  of  answer  to  which  any 
such  paragraph  of  reply  is  addressed/'  By  this  in- 
struction the  jury  was  told,  in  effect,  that,  if  appellee 
had  proved  any  one  of  its  affirmative  paragraphs  of 
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reply,  a  waiver  of  the  defense  set  out  in  the  para- 
graph of  answer  to  which  it  was  addressed  was  there- 
by established.  It  should  be  noted  that  we  have  here- 
tofore held  the  third,  fourth,  and  fifth  paragraphs  of 
such  reply  insufficient,  but  the  instruction  treats  them 
as  sufficient  and  informs  the  jury  that,  if  proved, 
they  will  have  the  effect  of  avoiding  the  paragraphs 
of  answer  to  which  they  are  addressed.  It  has  been 
held  that  a  defendant  is  not  entitled  to  have  an  insuf- 
ficient answer  treated  as  sufficient  in  an  instruction 
to  the  jury.  Postel  v.  Oard  (1890),  1  Ind.  App.  252, 
27  N.  E.  584.  This  is  evidently  equally  true  of  an 
insufficient  reply,  and  especially  when  such  reply  is 
challenged  by  demurrer.  We  therefore  hold  that  the 
giving  of  such  instruction  was  reversible  error. 

Appellant  has  presented  other  alleged  errors,  re- 
lating to  the  admission  of  evidence  and  the  giving 
and  refusing  to  give  certain  instructions,  but,  as  they 
may  not  reoccur  on  another  trial,  they  are  not  consid- 
ered or  determined.  For  the  reasons  stated,  the  judg- 
ment is  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial,  and  to  sustain  its  demur- 
rer to  the  third  paragraph  of  reply  in  so  far  as  it  is 
addressed  to  said  fourth  paragraph  of  answer;  to 
sustain  its  demurrer  to  the  fourth  paragraph  of  reply 
in  so  far  as  it  is  addressed  to  said  third  and  fifth 
paragraphs  of  answer ;  to  sustain  its  demurrer  to  the 
fifth  paragraph  of  reply  in  so  far  as  it  is  addressed 
to  said  fourth  paragraph  of  answer,  with  leave  to  the 
parties  to  amend  their  respective  pleadings  if  they 
so  desire,  and  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 
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Winona  Electbic  Light  and  Water  Company  v. 

GOSHERT. 
[No.  10,577.    Filed  December  11.  1919.] 

1.  Appeal. — Vacation  Appeal. — SahnUssion. — Date, — Under  8693 
Burns  1914,  Acts  1885  p.  219,  an  appeal  in  vacation  is  submit- 
ted as  of  course  at  the  expiration  of  thirty  days  from  the  date  of 
service  of  notice  on  the  appellee  of  the  taking  of  the  appeal, 
except  (1)  where  otherwise  ordered  by  the  court,  and  (2) 
where  the  notice  is  waived  and  the  appellee  has  entered  a  gen- 
eral appearance,    p.  550. 

2.  Appeal. — SuhmUssUm, — Notice  by  Clerk  to  Attorneys, — Rules. 
— Rule  18  of  the  Supreme  Court,  by  implication  makes  it  the  duty 
of  the  clerk  to  enter  an  order  of  submission  at  the  expira- 
tion of  thirty  days  after  service  of  notice  on  the  appellee  in  every 
civil  cause  which  does  not  come .  within  either  exception  con- 
tained in  1693  Bums  1914,  Acts  1885  p.  219,  and  to  mail  a  notice 
of  such  submission  to  at  least  one  of  the  attorneys  whose  names 
are  appended  to  the  assignment  of  errors,  but  the  mailing  of 
the  notice  satisfies  that  duty.    p.  550. 

3.  Appeal. — Submission, — AppeUanVs  Brief. — Rules. — Dismissal. — 
The  rule  requiring  appellant's  brief  to  be  filed  within  sixty  days 
after  submission  is  strictly  enforced  by  dismissal,    p.  550. 

From  Marshall  Circuit  Court;  Smith  N.  Stevens, 
Judge. 

Action  between  Ida  M.  Goshert  and  the  Winona 
Electric  Light  and  Water  Company.  From  the  judg- 
ment rendered,  thie  latter  appeals.    Dismissed. 

William  D.  Frazer,  James  R.  Frazer,  J.  Edward 
Headley  and  Lemuel  R.  Royse,  for  appellant. 

Per  Curiam. — This  appeal  is  from  a  judgment  ren- 
dered on  May  23,  1918.  Notice  of  the  appeal  was 
served  on  the  clerk  of  the  trial  court  April  12,  1919, 
and  on  the  appellee  April  24,  1919.  The  transcript 
was  filed  on  May  21, 1919.    The  cause  was  submitted 


J 


NOVEMBER  TERM,  1919.  549 

Winona  Electric  Light,  etc.,  Go.  v,  Goshert — 71  Ind.  App.  548. 

on  June  20,  1919.  The  time  allowed  appellant  for 
filing  its  brief  expired  August  20, 1919 ;  but  within  the 
time  so  allowed  no  brief  was  filed,  and  no  request 
was  made  for  an  extension  of  the  time  for  the  pur- 
pose of  filing  briefs.  By  inadvertency  the  clerk  of 
this  court  failed  to  enter  an  order  of  dismissal  as 
required  by  Bule  21.  On  October  7,  1919,  appellant 
filed  a  petition  for  permission  to  file  its  briefs. 

The  following  is  the  substance  of  the  petition: 
**  William  D.  Frazer  is  the  senior  member  of  the  firm 
of  Frazer,  Frazer  &  Headley,  and  is  General  Counsel 
for  the  appellant.  In  the  trial  of  the  cause  he  was 
assisted  by  Lemuel  W.  Eoyse,  of  Warsaw,  and  Wil- 
liam B.  Hess,  of  Plymouth.  When  it  was  determined 
to  appeal  the  cause,  the  preparation  of  appellant's 
brief  was  assigned  to  him  (W.  D.  Frazer).  He  was 
aware  of  the  rule  of  court  which  provides  that  when 
a  cause  is  submitted  notice  shall  be  given  to  one  at 
least  of  the  attorneys  representing  the  appellant; 
and  he  relied  on  that  rule  and  supposed  that  he  would 
receive  notice  of  the  submission.  He  did  not  forward 
appellant's  brief  until  October  3,  1919.  On  Oct.  4, 
1919,  he  was  informed  by  one  of  appellee 's  attorneys 
that  the  cause  had  been  submitted  on  June  22,  1919. 
He  has  received  no  notice  of  the  submission,  and  no 
notice  thereof  has  come  to  the  oflSoe  of  the  firm  of 
Frazer,  Frazer  &  Headley.  He  is  informed  by  his 
co-counsel  that  neither  of  them  has  received  notice 
of  the  submission.  By  reason  of  the  failure  to  re- 
ceive notice  of  the  submission  he  was  misled  as  to 
the  time  within  which  appellant's  brief  should  have 
been  filed.  He  had  no  notice  of  the  submission  until 
Oct.  4,  1919. 

** Wherefore,  he  asks  that  the  submission  be  set 
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aside  and  vacated  and  that  permission  be  granted  to 
file  appellant's  brief.'* 

The  appellee  has  filed  a  motion  to  dismiss  the 
appeal  on  the  ground  that  appellant 's  briefs  were  not 
filed  within  the  time  fixed  by  the  rule  of  court. 

Section  693  Burns  1914,  Acts  1885  p.  219,  provides 
in  a  general  way  when  appeals  in  civil  cases  shall  be 
submitted*  The  language  of  that  section  is 
1-3.  somewhat  awkward,  but  it  may  be  ascertained 
therefrom  Ihat  an  appeal  in  vacation  will  be 
submitted  as  of  course  at  the  expiration  of  thirty  days 
from  the  date  of  service  of  notice  on  the  appellee  of 
the  taking  of  the  appeal,  except  (1)  where  otherwise 
ordered  by  the  court,  and  (2)  where  the  notice  is 
waived  and  the.  appellee  has  entered  a  general  ap- 
pearance. Rule  18  of  the  Supreme  Court,  by  impli- 
cation, makes  it  the  duty  of  the  clerk  to  enter  an 
order  of  submission  at  the  expiration  of  thirty  days 
after  service  of  notice  on  the  appellee  in  every  civil 
cause  which  does  not  come  within  either  exception 
of  the  statute.  By  said  rule  the  further  duty  is  im- 
posed upon  the  clerk,  whenever  he  makes  an  order 
of  submission  under  the  statute,  to  **mail  notice  of 
such  submission  to  one  at  least  of  the  attorneys 
whose  names  are  appended  to  the  assignment  of  er- 
rors.'* The  only  name  (or  names)  "appended"  to 
the  assignment  of  errors  in  the  case  at  bar  is  **Frazer 
&  Frazer,"  designated  ** attorneys  for  appellant." 

It  should  be  observed  and  realized  that  the  clerk 
is  required  to  do  nothing  more  than  to  mail  the  no- 
tice. There  is  no  contention  that  the  clerk  failed  to 
discharge  that  duty.  It  is  apparent  that  counsel 
might  have  computed  the  time  of  submission  for 
themselves.    In  cases  like  the  one  at  bar  the  mailing 
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of  notice  of  submission  by  the  clerk  seems  to  be  su- 
perfluous. Ewbank's  Manual  §178.  The  rule  requir- 
ing that  appellant's  brief  shall  be  fil^d  within  sixty 
days  after  submission  is  strictly  enforced.  Ewbank's 
Manual  §179. 
The  appeal  is  dismissed. 


- 1"' 


Wagneb  v.  Treesh. 

[No.  10,005.    FUed  December  12,  1919.] 

1.  Afpbal. — Demurrer. — Statutory  PromHana. — Scope  of  Review 
on  Appeal. — ^The  AppeUate  Court  is  not  by  §344  Bums  1914,  Acts 
1911  p.  415,  limited  to  the  specifications  set  out  in  the  memoranda, 
when  reviewing  rulings  sustaining  demurrers  to  the  complaint 
and  to  the  answer  to  the  cross-complaint,    p.  554. 

2.  DivoBOE. — Judgment — Property  Rights. — Res  Judicata. — ^A  de- 
cree of  divorce  by  a  court  having  jurisdiction  of  the  subject- 
matter  and  parties  is  an  adjudication  of  all  property  rights  or 
questions  growing  out  of  or  connected  with  the  marriage,  and 
the  parties  are  precluded  thereby  as  to  all  matters  which  might 
have  been  legitimately  proved  in  support  of  the  charges  or  de- 
fenses in  the  action,    p.  554. 

3.  DivoBCE. — AUmony. — Property  Ri{fht8. — Knowledge  of  Facta. — 
Res  Judicata. — A  decree  for  divorce  containing  a  Judgment  for 
alimony  obtained  by  a  wife,  is  a  bar  to  an  action  begun  by  her  on 
the  day  the  decree  was  rendered  to  compel  a  deed  to  her  by  her 

ft 

former  husband  and  to  quiet  title  in  her  to  real  estate  bought 
during  the  coverture,  the  title  to  which  was  taken  in  the  name 
of  \^oth  parties,  on  the  theory  that  the  purchase  price  was  i>aid 
by  her  out  of  her  own  estate,  when  it  must  be  assumed  from  the 
complaint,  from  the  absence  of  allegations  to  the  contrary,  that 
she  knew  at  the  time  the  contract  for  the  deed  was  made,  of  its 
provision  for  a  conveyance  to  husband  and  wife,  and  that  she 
knew  prior  to  the  decree  of  divorce  that  the  deed  had  not  been 
made  to  her  alone,    p.  554. 

4.  Judgments. — Divorce. — Alimony. — Scope    of    Issues. — Presump- 
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tions, — It  is  the  duty  of  the  court  in  the  trial  of  divorce  pro- 
ceedings to  make  inquiry  as  to  the  amount  of  property  owned 
by  the  parties  and  as  to  how  the  title  was  held,  and  to  make 
the  decree  for  alimony  Justified  by  the  circumstances,  and  there 
is  a  presumption  that  the  court  performed  those  duties,  p.  554. 
6.  DiYOBOB. — AUmonp. — Property  Rights. — Modification  of  Decree, 
— Where  a  wife,  on  the  day  a  decree  for  alimony  sought  by  her 
is  rendered,  learns  for  the  first  time  that  the  title  to  certain 
real  estate  was  joint  and  not  in  her  alone  as  she  had  supposed,  it 
is  her  duty  to  so  inform  the  court,  and  it  is  proper  for  her  to 
make  an  application  to  have  the  title  adjudicated  in  that 
action  and  to  have  a  proper  Judgment  for  alimony  made.    p.  554. 

From  DeKalb  Circuit  Court ;  Dan  M.  Link,  Judge. 

Action  by  Phoebe  Treesh  Wagner  against  Lewis  E. 
Treesh.  From  a  judgment  for  defendant,  the  plain- 
tiff appeals.    Affirmed. 

Edgar  W.  Atkinson  and  Sharpless  S  Beck,  for  ap- 
pellant. 
Mountz  &  Brinkerhoff,  for  appellee. 

McMahan,  J. — The  appellant  and  appellee  were 
formerly  husband  and  wife.  A  divorce  was  granted 
to  appellant  December  14, 1915,  and  she  on  the  same 
day  commenced  this  action  against  the  appellee.  An 
amended  complaint  was  afterwards  filed  alleging  said 
marriage  and  divorce,  and  charging  in  substance  that 
on  April  12,  1907,  while  she  and  appellee  were  hus- 
band and  wife,  she  contracted  for  the  purchase  of  cer- 
tain real  estate  for  the  sum  of  $1,300;  that  at  tKat 
time  she  paid  out  of  her  individual  money  $100  on 
the  purchase  price;  that  a  contract  for  the  purchase 
of  said  real  estate  was  made  to  appellant  and  appellee 
jointly;  that  she  paid  the  balance  of  the  purchase 
price  out  of  her  own  estate,  the  final  payment  being 
made  in  May,  1910  at  which  time  a  deed  was  executed 
in  which   appellant   and  appellee   were   named   as 
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grantees;  that  she  had  no  knowledge  that  it  was  so 
executed,  but  supposed  that  it  was  executed  to  her- 
self only;  that  she  did  not  intend  to  relinquish  her 
right  to  said  property,  but  intended  to  hold  it  as  her 
own  in  her  own  name  and  believed,  when  the  deed 
was  so  made,  that  she  was  holding  the  property  to 
her  sole  use  and  benefit,  and  so  continued  to  believe 
that  she  was  the  sole  owner  thereof  until  immediately 
prior  to  the  beginning  of  this  action;  that  appellee 
caused  the  title  to  said  real  estate  to  be  so  taken 
without  her  knowledge  and  consent,  and  that  he  claims 
an  undivided  one-half  interest  therein  adverse  to  her. 
The  prayer  is  that  the  conveyance  of  said  real  estate 
to  appellant  and  appellee  be  declared  a  trust  in  favor 
of  appellant;  that  appellee  be  required  to  execute  a 
deed  conveying  said  property  to  appellant,  and  that 
the  title  be  quieted  in  her. 

Appellee  filed  a  cross-complaint  for  partition,  to 
which  appellant  filed  an  answer  in  which  she  set  out 
the  same  facts  as  stated  in  the  amended  complaint. 
Appellee  then  filed  a  demurrer  for  want  of  facts  to 
the  amended  complaint,  and  also  to  the  answer  to 
his  cross-cbmplaint,  which  were  sustained.  Appel- 
lant refused  to  plead  further,  and  judgment  was  ren- 
dered against  her.  The  errors  assigned  are  that  the 
court  erred  in  sustaining  each  of  said  demurr^s.  A 
memorandum  filed  with  each  demurrer  challenged  the 
sufficiency  of  the  pleading,  for  the  reason  that  the 
decree  of  divorce  fully  and  finally  adjudicated  the 
property  rights  of  the  parties. 

Appellant  contends  that  under  §344  Bums  1914, 
Acts  1911  p.  415,  this  court,  in  reviewing  the  action 
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of  the  trial  court,  is  limited  to  the  specifica- 

1.  tions  set  out  in  the  memorandunL    The  Su- 
preme Court,  however,  has  ruled  otherwise. 

Brims  V.  Cope  (1914),  182  Ind.  289, 105  N.  E.  471. 

A  decree  of  divorce  by  a  court  having  jurisdiction 
of  the  subject-matter  and  the  parties  is  an  adjudica- 
tion of  all  property  rights  or  questions  grow- 

2.  ing  out  of,  or  connected  with,  the  marriage. 
As  a  general  rule,  all  such  questions,  unless 

excepted  therefrom,  are  put  at  rest  by  the  judgment, 
and  the  parties  thereto  are  precluded  thereby,  until 
it  is  set  aside  in  a  proper  proceeding.  Such  a  decree 
precludes  the  parties  as  to  all  matters  which  might 
have  been  legitimately  proved  in  support  of  the 
charges  or  the  defenses  in  the  action.  Walker  v. 
Walker  (1898),  150  Ind.  317,  50  N.  E.  68.  See,  also, 
Wise  V.  Wise  (1918),  67  Ind.  App.  647, 119  N.  E.  501. 
The  complaint  and  answer  now  under  consideration 
are  singularly  silent  as  to  when  the  appellant  learned 

that  the  contract  for  the  purchase  of  the  real 
3-5.   estate  provided  that  the  conveyance  should  be 

made  to  herself  and  to  the  appellee,  and  also 
when  she  learned  tljiat  she  and  the  appellee  were 
named  as  grantees  in  the  deed.  W6  are  justified  in 
assuming,  and  we  shall  assume,  thatjshe  knew  at  the 
time  the  contract  was  executed  that  it  provided  thac 
the  conveyance  when  made  should  be  made  to  herself 
and  appellee  jointly.  In  the  absence  of  an  allegation 
to  the  contrary,  we  conclude  that  she  knew  prior  to 
the  decree  of  divorce  that  the  deed  had  been  so  made, 
notwithstanding  the  allegation  that  **she  did  not  in- 
tend to  relinquish  her  right  to  said  property,  but 
intended  to  hold  it  as  her  own,  in  her  own  name,  and 
believed  that  when  the  deed  was  so  made  she  was 
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holding  the  property  to  her  sole  use  and  benefit  and 
continued  to  believe  that  she  was  the  sole  owner 
thereof,  until  immediately  prior  to  the  beginning  of 
this  action.  * '  The  statement,  *  ^  and  believed  when  the 
deed  was  so  made'*  is  for  all  practical  purposes  an 
acknowledgment  that  she  knew  when  the  deed  was 
made  that  she  and  appellee,  her  then  husband,  were 
named  as  grantees,  although  she  may  not  have  known 
the  legal  effect  of  the  same. 

There  is  no  allegation  that  she  did  not  intend  that 
the  deed  should  be  made  to  herself  and  husband  as 
provided  in  the  contract  of  purchase.  The  allegation 
in  the  pleadings  that  she  **  continued  to  believe  that 
she  was  the  sole  owner  thereof  until  immediately 
prior  to  the  beginning  of  this  action'*  is  not  equiva- 
lent to  saying  that  she  did  not  know  that  the  deed 
had  been  made  to  herself  and  husband.  As  we  con- 
strue the  allegations  of  the  complaint  and  of  the  an- 
swer to  the  cross-complaint,  she  meant  to  convey  the 
idea  that,  when  the  contract  for  the  purchase  of  the 
real  estate  was  made,  she  knew  that  it  provided  that 
the  deed,  when  made,  should  be  made  just  as  it  in 
fact  was  made  and  that,  when  the  payments  were  all 
made,  her  husband,  with  her  implied  knowledge  and 
consent,  but  without  her  express  knowledge  and  con- 
sent, caused  the  deed  to  be  made  out  in  accordance 
with  the  terms  of  the  contract. 

With  this  knowledge  she  prosecuted  her  action  for 
divorce  and  procured  a  decree  of  divorce  and  judg- 
ment for  alimony,  and,  probably  not  being  satisfied 
with  the  judgment  for  alimony,  saw  an  opportunity 
in  this  action  to  secure  the  whole  of  the  real  estate  in 
controversy.  It  will  be  remembered  that  the  com- 
plaint in  this  action  was  filed  the  same  day  the  decree 
for  divorce  was  entered. 
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It  was  the  duty  of  the  court  in  the  trial  of  the 
divorce  proceedings  to  make  inquiry  as  to  the  amount 
of  property  owned  by  the  parties  and  as  to  how  the 
title  was  held^  and  to  make  such  a  decree  for  alimony 
as  the  circumstances  justified.  The  presumption  is 
that  the  court  did  its  duty  in  that  behalf ,  and  that  the 
court  before  granting  the  divorce  heard  the  evidence 
and  was  fully  advised  concerning  the  title  to  the  real 
estate  now  in  controversy,  and  that  the  decree  for 
alimony  was  made  in  accordance  with  the  facts.  This 
action  was  commenced  the  same  day  that  the  decree 
of  divorce  was  granted,  and  at  a  time  when  the  court 
had  jurisdiction  to  afford  appellant  all  necessary  re- 
lief, and  to  have  made  such  changes  or  modifications 
in  the  decree  for  divorce  as  were  proper.  If  the  ap- 
pellant knew  that  the  deed  to  the  real  estate  in  con- 
troversy was  made  out  in  the  name  of  herself  and  the 
appellee  as  grantees,  it  was  her  duty  to  have  so  in- 
formed the  court..  If  she  did  not  learn  of  that  fact 
until  after  the  divorce  was  granted,  she  had  the  right, 
and  it  was  proper  to  bring  such  fact  to  the  attention 
of  the  court,  and  by  proper  application  to  have  had 
the  title  to  the  real  estate  adjudicated  in  that  action, 
and  in  order  that  a  proper  judgment  for  alimony 
might  be  made. 

It  is  not  necessary  for  us  to  determine  whether  the 
appellant  might  or  might  not  have  maintained  an  ac- 
tion if  it  were  charged  that  she  did  not  learn  of  the 
condition  of  the  title  until  after  the  decree  of  divorce 
had  been  granted  and  the  court  had  lost  jurisdiction, 
or  if,  through  fraud,  her  husband  had  induced  her 
to  convey  the  real  estate  to  him,  and  wher«  the  court 
did  not  hear  evidence  as  to  such  title  or  consider 
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the  same  in  allowing  alimony,  or  where  the  title  to 
the  real  estate  was  excepted  from  the  decree. 

There  was  no  error  in  the  action  of  the  court  in 
sustaining  the  demurrers  to  the  complaint  and  an- 
fiwer  to  cross-complaint.    Judgment  affirmed. 


In  Rb  Howard* 

[No.  10,714     Filed  December  12,  1919.] 

1.  Master  and  Sebvant. — Workinen*8  Compensation, — Wards  and 
Phrases, — **BhnplQyment," — The  word  "employment,"  as  used  in 
danse  (c)  of  §76  of  the  Workmen's  Ck)mpensatton  Act  (Acts 
1915  p.  392),  means  the  general  occupation  in  which  the  employe 
was  engaged  when  he  received  his  injury,    p.  563. 

2.  Master  and  Servant. — Workmen^s  Compensation, — Concurrent 
Contracts  of  Employment. — Measure  of  Liability  for  Injury. — 
Where  one  doing  janitor  service  for  different  persons,  under 
separate,  concurrent  contracts,  known  to  each,  was  injured  so 
that  he  died  while  so  engaged  for  one  of  them,  his  dependents  are 
entitled  under  §§37  and  38  of  the  Workmen's  Compensation  Act 
(Acts  1919  pp.  164.  165)  to  compensation  from  the  employer  for 
whom  decedent  was  engaged  when  Injured,  based  upon  the  total 
earnings  regularly  received  from  all  such  employers,    p.  563. 

Certified  question  from  the  InduBtrial  Board  of 
Indiana  in  proceedings  under  the  Workmen  *8  Com- 
pensation Act  by  the  widow  of  John  B.  Howard,  de- 
ceased. 

Rbmy,  J. — The  Industrial  Board  of  Indiana,  pursu- 
ant to  §61  of  the  Workmen's  Compensation  Act  (Acts 
1915  p.  392,  §80201  Burns'  Supp.  1918),  has  certified 
to  this  court  for  determination  a  question  of  law 
'based  upon  the  following  facts :    For  more  than  five 
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years  prior  to  June  10, 1919,  John  B.  Howard  was  a 
common  laborer,  and  during  all  of  that  time  was  ex- 
clusively employed  in  janitor  se'rvice.  For  more  than 
a  year  inunediately  prior  to  June  10,  1919,  he  was 
employed  under  separate  contracts  of  hire  by  three 
different  employers,  A,  B  and  C.  Employer  A  con- 
ducted an  insurance  agency,  and  during  all  of  said 
year  Howard  was  employed  as  office  janitor.  During 
all  of  the  same  year  Howard  was  in  the  employ  of  B 
as  janitor  for  his  flat  building,  and  likewise  as  jani- 
tor for  a  flat  building  that  C  owned  and  controlled. 
During  all  of  said  year  A  had  paid  to  Howard  a 
weekly  wage  of  $1.25;  B  a  weekly  wage  of  $12.50; 
and  C  a  weekly  wage  of  $4.25,  making  the  total  week- 
ly earnings  or  wages  of  Howard  for  said  year  the 
sum  of  $18.  Each  of  said  employers  knew  of  the  em- 
ployment of  Howard  by  the  others,  knew  of  the  serv- 
ices performed,  and  the  wages  received.  On  June  10, 
1919,  while  engaged  in  the  line  of  his  employment  in 
washing  windows  for  A,  Howard  lost  his  hold  and 
fell  to  the  sidewalk,  thereby  receiving  injuries  which 
resulted  in  his  death  on  said  date.  A  had  actual 
knowledge  of  the  injury  to,  and  the  death  of,  Howard 
at  said  time.  Howard  left  surviving  him  as  his  sole 
dependent  his  widow,  who  was  living  with  him  as  his 
wife  at  and  prior  to  the  time  of  his  injury  and  death. 
It  is  conceded  that  the  widow  is  entitled  to  300 
weeks'  compensation.  Employer  A  contends  that  the 
weekly  compensation  should  be  based  upon  the  weekly 
wage  paid  by  himself,  which,  under  §40  of  the  Work- 
men's Compensation  Act,  supra,  would  be  $5.50.  The 
widow  contends  that  she  is  entitled  to  compensation 
based  upon  the  total  wages  or  earnings  received  from 
Howard's  employers,  which,  under  §§37  and  38  of 


NOVEMBER  TER>I,  1919.  559 

In  re  Howard — ^71  Ind.  App.  557. 

the  Workmen's  Compensation  Act  as  amended  (Acts 
1919  p.  158),  would  be  $9.90  per  week.  The  question 
involves  the  construction  of  certain  sections  of  the 
act.  Said  §37  provides:  **When  death  results  from 
the  injury  within  three  hundred  weeks,  there  shall  be 
paid  a  weekly  compensation  equal  to  fifty-five  per 
cent,  of  the  deceased's  average  weekly  wages  during 
such  remaining  part  of  three  hundred  weeks  as  com- 
pensation shall  not  have  been  paid  to  the  deceased, 
on  account  of  the  injury  in  equal  shares,  to  all  depends 
ents  of  the  employee  wholly  dependent  upon  him  for 
support  at  the  time  of  the  death. ' ' 

Clause  (c)  of  §76  of  said  act,  among  other  things, 
provides:  '*  *  Average  weekly  wages'  shall  mean  the 
earnings  of  the  injured  employee  in  the  employment 
in  which  he  was  working  at  the  time  of  the  injury 
during  the  period  of  fifty-two  weeks  immediately  pre- 
ceding the  date  of  injury,  divided  by  fifty-two. ' ' 

Under  these  provisions  of  the  act,  the  widow  of 
Howard  is  entitled  to  a  weekly  compensation  equal 
to  fifty-five  per  cent,  of  the  *  *  average  weekly  wages ' ' 
of  her  husband  *4n  the  employment  in  which  he  was 
working  at  the  time  of  the  injury"  which  resulted  in 
his  death.  As  applied  to  the  facts  of  this  case,  what 
is  the  meaning  of  the  expression  **in  the  employment 
in  which  he  was  working  at  the  time  of  the  injury?" 
If  it  means  only  the  employment  of  employer  A  whose 
windows  he  was  washing  when  injured,  then  the 
widow  will  receive  a  weekly  compensation  of  $5.50. 
If  the  expression  is  construed  to  mean  the  employ- 
ment of  Howard  by  all  of  his  employers,  then  the 
widow  will  receive  a  weekly  compensation  of  $9.90. 
The  question  presented  is  one  of  first  impression  in 
this  state.    We  have  for  our  guidance,  however,  the 
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conclusions  of  those  who  have  specialized  in  work- 
men's compensation  laws,  and  the  decisions  of  courts 
of  other  jurisdictions  where  similar  laws  are  in  force. 
Honnold  in  his  excellent  treatise  on  Workmen's  Com- 
pensation (Vol.  1,  p.  585)  says:  **In  the  case  of  con- 
current contracts  of  service — ^that  is,  contracts  run- 
ning concurrently  in  respect  to  successive  and  sep- 
arate employment — ^the  computation  of  weekly  earn- 
ings as  a  basis  of  an  award  is  to  be  made  as  if  all  the 
earnings  were  earned  in  the  employment  of  the  one 
who  was  employer  at  the  time  of  the  injury,  provided 
the  services  are  performed  in  the  same  occupation.'' 
A  case  in  all  respects  similar  to  the  one  at  bar  was 
before  the  California  Supreme  Court.  Western  Metal 
Supply  Co.  v.  PUlsbury  (1916),  172  Cal.  407, 156  Pac. 
491,  Ann.  Cas.  1917E  390.  The  facts  of  that  case  as 
stated  in  the  opinion  were  as  follows :  ^  -  James  Mason 
was  employed  as  a  night  watchman  by  applicant, 
Western  Metal  Supply  Company,  and  at  the  same 
time  by  five  other  corporations.  He  made  regular 
rounds  of  the  premises  of  the  six  employers.  For  his 
services  he  received  thirty  dollars  per  month  from 
the  applicant.  The  others  for  whom  he  acted  as 
watchman  paid  him  different  sums,  his  aggregate 
monthly  earnings  from  the  six  employers  being  $116. 
The  Western  Metal  Supply  Company  knew  that  he 
was  acting  as  watchman  for  other  employers,  but  did 
not  know  the  number  of  such  other  employers  nor 
the  identity  of  all  of  them.  Mason's  employment  was 
by  separate  agreement  with  each  of  his  employers, 
and  not  by  any  joint  agreement  or  joint  employment. 
•  *  *,  the  dead  body  of  said  James  Mason  was 
found  upon  the  premises  of  the  Western  Metal  Sup- 
ply Company,  death  having  been  caused  by  gunshot 


NOVEMBER  TERM,  1919.  561 

In  re  Howard — 71  Ind.  App.  557. 

wounds  inflicted  by  unknown  persons  engaged  at  the 
time  of  the  murder  in  committing  burglary  upon  the 
said  premises.  •  •  •  The  conamission  awarded 
•  *  •  compensation  *  •  ♦  based  upon  the  ag- 
gregate amount  which  he  received  from  his  six  em- 
ployers.*' In  discussing  the  question  presented,  the 
court  said :  *  *  The  statute  contains  no  provision  which 
can  be  said  to  point  to  a  jclear  solution  of  this  prob- 
lem. Probably  the  f ramers  of  the  act  did  not  have 
in  mind  the  specific  case  of  a  workman  employed  in  a 
given  capacity  by  different  employers,  to  each  of 
whom  he  rendered  services  for  a  portion  of  his  time. 
It  must  be  remembered,  however,  that  the  main  pur- 
pose of  the  act  is  to  indemnify  the  workman  for  the 
loss  suffered  by  him.  The  indemnity  takes  two  forms 
— ^the  furnishing  of  medical  attention,  and  payment 
of  a  proportion  of  the  earnings  lost  in  consequence 
of  the  injury.  In  case  of  death,  the  amount  payable 
is  a  percentage  *  of  the  average  annual  earnings  of  the 
deceased  employe. '  A  fair  compensation  is  to  be  paid 
to  the  employe,  or  to  the  dependents  who  have  lost 
in  him  their  source  of  support.  It  should  be  based 
upon  the  amount  which  the  employe  was  in  the  habit 
of  earning  in  the  particular  kind  of  employment, 
rather  than  the  amount  he  had  been  receiving  from  a 
particular  employer.'* 

A  like  question  was  passed  upon  by  the  Supreme 
Court  of  Massachusetts  in  Gillen's  Case  (1913),  215 
Mass.  96, 102  N.  E.  346,  L.  R.  A.  1916A  371.  In  that 
case,  Gillen,  who  was  a  longshoreman,  was  injured  in 
the  course  of  his  employment  by  a  steamship  com- 
pany; but,  as  was  customary  with  longshoremen,  he 
worked  for  other  employers  during  each  day  or  group 
of.  days.     The  question  presented  was  whether  hief 

VOL.  71—80. 
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compensation  was  to  be  based  upon  all  of  his  weekly 
earnings  as  longshoreman,  or  upon  the  wages  or  earn- 
ings paid  by  the  employer  for  whom  he  was  engaged 
at  the  particular  time  he  received  his  injury.  In  the 
course  of  its  opinion  the  Massachusetts  Supreme 
Court  says :  ' '  It  is  obvious  from  the  broad  scope  of 
the  act  and  its  comprehensive  dealing  with  the  whole 
subject  that  it  was  intended  to  provide  for  the  em- 
ploye as  compensation  within  the  liniits  specified 
therein  a  definite  proportion  of  the  amount  which  he 
earned  weekly.  It  cannot  be  presumed  that  the  legis- 
lature intended  to  offer  a  scheme  of  accident  insur- 
ance which  would  be  illusory  or  barren  to  large  num- 
bers of  workmen.  *  Weekly  wages '  as  used  in  the  first 
sentence  quoted  above  plainly  means  all  the  wages 
which  the  employe  received  in  the  course  of  a  per- 
manent employment,  which  are  all  the  wages  he  re- 
ceives. •  *  •  Therefore,  we  reach  the  conclusion 
that  average  weekly  wages  as  used  in  the  clause  of 
the  act  last  quoted  was  not  intended  to  apply  to  re- 
current periods  of  brief  service  at  regular  intervals, 
in  cases  where  the  entire  time  of  the  workmen  is  de- 
voted to  like  employment  for  other  employers  in  the 
same  general  kind  of  business.  •  •  *  Although 
not  stated  in  precise  words,  we  think  that  the  general 
import  of  the  act  is  to  base  the  remuneration  to  be 
paid  upon  the  normal  return  received  by  workmen 
for  the  grade  of  work  in  which  the  particular  work- 
man may  be  classified.  •  ♦  •  The  loss  of  his 
capacity  to  earn,  as  demonstrated  by  his  conduct  in 
such  regular  employment,  is  the  basis  upon  which  his 
compensation  should  be  based.'' 

The    statutes   of   California   and   Massachusetts, 
which  were  under  consideration  in  the  cases  above 
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referred  to,  are  very  similar  to  the  statute  of  this 
stafe  which  we  are  called  upon  to  construe. 

If  Howard  had  been  in  the  joint  service  of  the 
three  employers,  then,  under  §49  of  the  Workmen  *s 
Compensation  Act,  supra,  all  of  the  employers  would 
have  contributed  to  the  payment  of  the  compensation 
in  proportion  to  their  respective  wage  liability.  He 
was  not  in  the  **  joint  service ''  of  his  employers,  but 
in  the  employment  of  all,  under  concurrent  contracts 
of  service.  There  is  no  provision  in  the  act  for  the 
joint  liability  of  employers  who  hold  independent, 
concurrent  contracts  with  the  same  employe.  If  the 
legislature  had  intended  to  make  concurrent  employ- 
ers all  liable  for  compensation  in  a  case  like  the  one 
at  bar,  it  would  in  all  probability  have  made  special 
provision  as  it  did  with  reference  to  joint  employers. 

Therefore,  if  the  widow  of  Howard  is  to  be  com- 
pensated on  the  basis  of  the  total  average  weekly 
earnings  of  Howard,  it  must  be  by  employer 
1-2.  A  whom  he  was  serving  at  the  time  of  his  in- 
jury and  death.  The  amount  she  should  re- 
ceive must  depend  upon  the  construction  of  clause 
(c)  of  §76,  supra.  The  term  ''average  weekly  wages,'* 
used  in  §40  of  said  act,  is  defined  in  said  clause  (c)  of 
§76  to  be  ''earnings  of  the  injured  employe  in  the  em- 
ployment  in  which  he  he  was  working  at  the  time  of 
the  injury.*'  Does  this  definition  mean  that  the  aver- 
age weekly  wages  of  Howard  is  the  amount  he  was 
receiving  from  the  one  employer  for  whom  he  was 
washing  windows  at  the  time,  or  does  it  mean  the 
amount  he  was  receiving  in  his  employment  as  jani- 
tor? What  is  meant  by  the  words  ''in  the  employ- 
ment'*! Webster  defines  *' employment**  as  "occu- 
pation, business,  which  engages  head  or  hands.** 
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Worcester  says  **  employment  means  **  business,  oc- 
cupation, object  of  industry,  engagement,  avocation, 
calling  or  profession. ' '  If  we  apply  these  definitions 
to  the  word  *^ employment'*  as  used  in  clause  (c)  of 
§76,  supra,  as  we  must,  then,  under  the  facts  of  this 
case,  Howard's  employment  was  that  of  janitor,  and 
he  was  engaged  in  that  employment  for  three  employ- 
ers, and  was  injured  while  so  employed.  It  follows 
that  the  compensation  to  be  paid  to  the  widow  should 
be  based  upon  the  total  earnings  received  by  Howard 
from  his  three  employers. 
Enloe,  J.,  dissents. 


Mabtin  v.  Seibebt,  Administbator,  et  al. 

[No.  10,109.    PUed  December  12,  1919.1 

1.  Gifts. — Qift8  Causa  Mortis. — Requisites. — Delivery. — To  constl- 
tute  a  gift  causa  mortis,  there  must  be  a  transfer  or  delivery  of 
the  property  in  expectation  of  death  from  an  existing  illness, 
p.  566. 

2.  Gifts. — Gifts  Causa  Mortis. — Requisites. — Delivery. — Evidence. 
— ^A  letter  sent  to  one  claiming  certain  money  belonging  to  a  dece- 
dents estate  as  trustee  under  an  alleged  gift  causa  mortis,  stating 
that  the  writer  would  make  her  money  payable  to  claimant,  and 
another  letter  to  a  bank,  "As  I  have  to  go  to  a  hospital  and  have 
an  operation,  and  should  anything  happen  to  me,  I  make  my 
money  payable  to"  claimant,  both  letters  having  been  written 
by  decedent  just  prior  to  entering  a  hospital  to  submit  to  an  op- 
eration, which  resulted  in  her  death,  are  insufficient  to  show  a 
valid  gift  causa  mortis,  in  the  absence  of  a  delivery  of  the  money 
to  claimant,    p.  566. 

3.  Appeal. — Review. — Harmless  Error. — Exclusion  of  Evidence. — 
Where  plaintiff  would  not  have  been  entitled  to  a  recovery  in 
any  event,  exclusion  of  evidence  offered  by  her  was  harmless, 
p.  566. 

From  St.  Joseph  Circnit  Conrt;  Walter  A.  Funk, 
Judge. 
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In  the  matter  of  the  estate  of  Julia  S.  K.  Meyer,  of 
which  John  Seibert  was  administrator.  Petition  by 
Lydia  C.  Martin,  claiming  certain  money  as  trustee. 
From  a  judgment  for  the  administrator,  the  petition- 
er appeals.    Affirmed. 

M.  R.  Sutherland  and  R.  N.  Smith,  for  appellant. 

Frank  E.  Osborn,  Lee  L.  Osborn,  Kenneth  Osborn 
and  M.  E.  Letleiter,  for  appellees. 

Enlob,  J. — ^Lydia  0.  Martin,  petitioner,  appellant, 
filed  her  petition  in  the  LaPorte  Circuit  Court,  claim- 
ing certain  money  as  trustee  under  an  alleged  gift 
causa  mortis  made  by  the  deceased  Julia  S.  K.  Meyer 
just  prior  to  her  death.  A  demurrer  to  the  petition 
was  overruled,  answers  and  reply  filed,  and  cause 
submitted  to  the  court  for  trial,  the  venue  having 
been  changed  to  the  St.  Joseph  Circuit  Court. 

The  court  found  for  the  defendant  and  rendered 
judgment  accordingly.  Appellant  *s  motion  for  a  new 
trial  having  been  overruled,  this  appeal  is  prosecuted, 
and  the  only  error  assigned  is  the  action  of  the  court 
in  overruling  the  motion  for  a  new  trial. 

This  motion  was  based  upon  the  following  grounds : 
That  the  decision  was  not  sustained  by  suflScient  evi- 
dence; is  contrary  to  law;  and  alleged  errors  in  ex- 
cluding certain  offered  testimony,  which,  in  the  view 
we  take  of  this  case,  need  not  be  considered. 

The  alleged  gift  was  attempted  to  be  founded  upon 
two  instruments  in  writing,  written  on  the  same  day, 
and  just  prior  to  the  writer  ^s — Mrs.  S.  K.  Meyer — 
entering  a  hospital  at  Springfield,  Ohio,  to  be  oper- 
ated upon  for  tumor,  and  from  which  operation  she 
died  on  the  second  day  thereafter.  The  letter  above 
referred  to  was,  it  appears,  written  to  friends  in  Indi- 
ana, from  the  hospital  in  Springfield,  Ohio,  in  which 
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city  the  deceased  was  then  living.  That  part  of  the 
letter  to  appellant,  relied  upon  as  constituting  the 
gift,  was  as  follows: 

**I  wish,  dear  Ma,  you  could  be  with  me,  but 
you  cannot,  I  know.  I  will  make  my  money  pay- 
able to  you,  and  if  there  should  be  anything  hap- 
pen to  me,  get  a  good  stone  and  a  vault  for  my 
grave.     •     •     •>> 

The  other  letter  was  addressed  to  the  LaPorte  Sav- 
ings Bank,  LaPorte,  Indiana,  and  was  as  follows : 

**  As  I  have  to  go  to  hospital  and  have  an  opera- 
tion, and  should  there  anything  happen  to  me,  I 
make  my  money  payable  to  Mrs.  L.  C.  Martin, 
LaPorte,  Indiana.  Was  deposited  Aug.  20, 1912, 
to  Mr.  Crumpacker,  with  4%  interest.  Truly 
*'Mrs.  Julia  Silberstorf  Kreidler  Meyer. '* 

To  constitute  a  donation  causa  mortis,  there  must 
be  a  transfer,  or  delivery  of  the  property,  in  expecta- 
tion of  death  from  an  existing  illness.    Smith, 
1.     Admr.,  v.  Dorsey  (1872),  38  Ind.  451,  10  Am. 
Rep.  118,  and  authorities  cited;  Smith,  Admr., 
V.  Ferguson  (1883),  90  Ind.  229,  46  Am.  Rep.  216.    In 
3  Redfield,  Wills,  p.  327,  it  is  said,  in  discussing 
requirements  of  a  valid  gift:    **(3)  There  must  be 
an  actual  delivery  of  the  chattel  to  the  donee  so  as 
to  transfer  the  possession  to  him  in  order  to  consti- 
tute a  good  gift,  causa  mortis.^' 

There  is  no  evidence  in  this  record,  nor  was  any 
oflFered,  that  tended  even  in  any  way  to  show  an 
actual  delivery  of  the  money  in  question  to  the 
2-3.   appellant — a  fact  necessary  to  be  shown  be- 
fore she  could  rightfully  demand  a  judgment 
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in  her  favor.  Until  there  was  some  evidence  tending 
to  establish  this  fact,  there  could  be  no  prejudicial 
error  in  excluding  the  testimony  offered.  The  judg- 
ment is  therefore  affirmed. 


Lake  Ebib  and  Western  Railboad  Company  v. 

Douglas. 

[No.  10,123.     Filed  December  12,  1919.] 

1.  Railroads. — Croasing  Accident, — Smoke  and  Noise. — Pleading,-^ 
In  an  action  for  damages  for  Injury  by  collision,  a  paragraph  of 
complaint  examined  and  held  to  state  a  cause  of  action  on  the 
theory  that  owing  to  smoke  and  noise  produced  by  a  passing 
train,  the  statutory  signals,  if  given,  of  the  approach  of  the  col- 
liding train,  were  imperceptible,  and  for  failure  to  give  other 
warning  of  the  approach  of  the  train  and  approaching  at  an  ex- 
cessive rate  of  speed  under  such  circumstances,    p.  574. 

2.  Railboads. — Crossing  Accident. — Last  Clear  Chance. — ^Para- 
graph of  complaint  held  good  on  the  theory  of  last  clear  chance 
owing  to  the  allegations  of  the  surroundings  of  the  parties, 
their  being  unconsciously  in  danger  and  of  the  knowledge  of  that 
fact  by  the  engineer  running  the  colliding  passenger  train,  p.  575. 

3.  Trial. — Verdict. — Ejfect. — A  general  verdict  for  plaintiff  finds 
in  her  favor  every  material  allegation  in  the  complaint,    p.  576. 

4.  Trlai^ — Interrogatories  to  Jury. — Answers. — Motion  for  Judg* 
tnent  on  Answers. — A  motion  for  Judgment  on  answers  to  Inter- 
rogatories returned  with  a  verdict  is  properly  overruled  when  the 
answers  and  the  verdict  are  not  in  irreconcilable  conflict:,    p.  576. 

6.  Triai.. — Instructions. — Explanatory  Instructions. — Construction. 
— An  instruction  intended  as  explanatory  of  another  requires  that 
the  two  should  be  read  and  considered  together  as  virtually  one 
Instruction,    p.  579. 

6.  Trial. — Instructions. — Burden  of  Proof. — Crossing  Accident. — 
In  an  action  against  a  railroad  for  injuries  at  a  crossing,  an  in- 
struction that  in  effect  told  the  Jury  that  the  railroad  had  the 
burden  of  showing  freedom  from  negligence  and  that  a  showing 
that  it  had  given  the  statutory  signals  under  the  circumstances 
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did  not  relieve  it  of  such  burden,  invaded  the  provinoe  of  the 
Jury  and  was  erroneous,    p.  579. 

7.  Nbglioencb. — Common  Late. — Jury  Question, — Common-law  neg- 
ligence is  always  a  failure  to  use  due  care,  of  which  the  Jury  are 
the  Judges,  and  therefore  always  a  question  of  fact  for  the  Jury, 
p.  579. 

&  Bailboads. — Crossing  Accidents. -Obstructions  to  Flew.— /«- 
structUms. — In  an  action  for  injuries  at  a  railroad  crossing,  evi- 
dence of  things  obscuring  the  view  of  approaching  trains  was 
proper  to  be  considered  by  the  Jury  in  determining  whether  the 
plaintiff  had  exercised  reasonable  care  for  her  own  safety,  and 
an  instruction  advising  the  Jury  that  such  evidence  was  to  aid 
them  in  determining  the  degree  of  care  and  caution  necessary  on 
the  part  of  the  defendant  should  have  been  so  limited,    p.  580. 

9.  Railboaos. — Crossing  Accident, — Contributory  Negligence. — Evi- 
dence,— Instructions. — ^An  instruction  on  the  subject  of  contrlbu-* 
tory  negligence  in  a  railroad  crossing  accident  case  that  directs 
the  Jury  to  consider  all  facts  and  circumstances  in  evidence, 
should  have  been  limited  to  the  facts  and  circumstances  existing 
or  occurring  prior  to  the  time  of  the  collision,    p.  580. 

10.  Trial. — Instructions. — Repetition. — Inapplicable. — Instructions 
tendered  but  which  are  erroneous  or  inapplicable  to  the  evi- 
dence, or  covered  by  other  instructions  so  far  as  correct,  are 
properly  refused,    p.  581. 

From  Tippecanoe  Superior  Court;  James  P.  Wor 
son,  Special  Judge. 

Action  by  Grace  Douglas  against  the  hake  Erie  and 
Western  Railroad  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Reversed. 

John  B.  Cockrum  and  Stuart,  Hammond  S  Stuart, 
for  appellant. 

Charles  V.Mc  Adams,  Clyde  H.  Jones  and  Leonard 
J.  Curtis,  for  appellee. 

Enloe,  J. — This  was  an  action  brought  by  appellee 
against  appellant  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  while  riding 
in  an  automobile,  and  traveling  eastward  upon  the 
highway  known  as  the  Montmorenci  road  at  the  point 
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where  said  road  crosses  the  tracks  of  appellant,  by 
being  there  struck,  while  crossing  said  track,  by  one 
of  appellant 's  trains. 

There  were  three  paragraphs  of  the  complaint,  but, 
the  first  having  been  dismissed,  the  case  was  tried 
upon  the  second  and  third  paragraphs,  to  each  of 
which  the  appellant  had  separately  demurred  for 
want  of  facts,  with  memoranda  of  deficiencies  re- 
quired by  the  statute,  which  demurrers  were  by  the 
court  overruled,  and  to  which  action  appellant  had 
excepted.  To  each  of  said  second  and  third  para- 
graphs the  appellant  had  answered  in  general  denial. 
The  cause  was  submitted  to  a  jury  for  trial,  which 
return§d  its  verdict  in  favor  of  appellee,  together 
with  answers  to  certain  interrogatories  submitted  to 
it  by  the  court. 

Appellant  duly  filed  its  motion  for  judgment  in  its 
favor  upon  these  answers  to  interrogatories  so  made 
and  returned  by  the  jury,  and  also  filed  its  motion 
for  a  new  trial,  each  of  which  was  overruled  and 
exception  duly  taken. 

The  errors  assigned  and  relied  upon  require  a  con- 
sideration of  the  questions  hereinafter  determilied. 

The  first  question  to  be  considered  is  as  to  the  suffi- 
ciency of  the  second  paragraph  of  the  complaint.  This 
paragraph  of  complaint  is  quite  lengthy  and  no  good 
purpose  would  be  served  by  setting  out  the  same  in 
its  entirety.  In  this  paragraph  of  complaint  the  facts 
are  alleged  showing  the  physical  surroundings  of  said 
crossing  and  its  unusual  dangers  at  the  time  appel- 
lee and  those  with  whom  she  was  riding  attempted 
to  cross  the  tracks  of  appellant  at  the  point  in  ques- 
tion. The  negligence  charged  in  this  paragraph  re- 
lates to  the  manner  in  which  the  passenger  train,  by 
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which  appellee  was  then  and  there  struck,  was  then 
and  there  being  run  and  operated  by  the  servants  of 
appellant.  This  paragraph  of  complaint,  among  other 
things,  avers  that,  as  appellee  and  those  with  whom 
she  was  riding  approached  said  crossing,  traveling 
toward  the  east,  they  discovered  a  freight  train  ap- 
proaching said  crossing  from  the  east;  that  appel- 
lant's track  at  that  point,  and  for  some  distance  to 
the  east  and  west  thereof,  was  on  an  up-grade  to  the 
west ;  that  said  freight  train  was  being  moved  by  two 
engines,  one  in  front  and  the  other  in  the  rear  acting 
as  a  **pusher'';  that  said  train  consisted  of  sixty- 
two  freight  cars  and  was  a  long  and  heavy  trX, 
that  the  engines  moving  the  same  were  laborSg  hard! 
that  said  freight  train,  as  it  reached  and  passed  over 
said  crossing,  was  moving  at  the  rate  of  about  ten 
miles  per  hour;  that  the  day  was  cloudy;  that  the 
time  of  day  was  about  5  o  'clock  p.  m. ;  that  an  east- 
erly wind  was  blowing;  that  the  said  engines  attached 
to  said  freight  train  were  emitting  great  volumes  of 
black  smoke,  which  came  over  and  settled  down  on 
the  westerly  side  of  said  train ;  that  the  smoke  from 
the  engines  concealed  and  shut  off  the  view  of  appel- 
lant's track  to  the  west  and  rendered  it  impossible 
to  see  a  train  approaching  from  that  direction ;  that 
the  great  noise  made  by  the  engines  attached  to  said 
freight  train  and  the  noise  and  rumbling  made  by 
said  train  in  motion  made  it  impossible  for  appellee 
to  hear  the  ordinary  signals  given  by  a  train  ap- 
proaching said  crossing  from  the  west.  This  para- 
graph of  complaint  then  avers:  **And  that  all  of 
such  facts  were  open  and  visible  to  all  servants  of 
the  defendant  so  operating  such  passenger  train  as 
aforesaid,  and  were  plainly  visible  to  them,  and  the 
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plaintiff  avers  that  the  operation  and  proximity  of 
such  freight  train  on  the  opposing  track  as  aforesaid, 
making  the  noises  as  aforesaid,  and  being  near  to 
such  crossing  and  the  plaintiff,  prevented  all  signals 
by  whistle  or  bell  given  by  said  passenger  train  from 
being  heard  at  such  crossing,  and  the  same  were  not 
heard  if  given,  and  the  plaintiff  avers  that  the  serv- 
ants of  the  defendant  well  knew,  or  by  the  exercise  of 
ordinary  care  and  foresight  should  have  known,  that 
signals  of  whistle  and  bell  given  by  such  passenger 
train  when  not  less  than  eighty  nor  more  than  one 
hundred  rods  from  such  crossing  could  not  be  heard 
at  such  crossing  on  account  of  the  noises  made  by 
such  freight  train  and  engines  pulling  and  pushing 
the  same,  and  the  plaintiff  avers,  that  notwithstand- 
ing such  facts  and  knowledge,  the  servants  of  the 
defendant  ran  such  passenger  train  upon  such  cross- 
ing at  such  high  and  excessive  speed  as  aforesaid, 
and  she  says  that  the  defendant  was  careless  and 
negligent  in  not  adopting  some  other  reasonable  and 
prudent  method  of  notifying  her  of  the  approach  of 
such  train,  and  was  so  careless  and  negligent  in  so 
.  operating  the  same  at  such  excessive  speed,  knowing 
that  the  signals  ordinarily  given  of  its  approach  to 
such  crossing  could  not  be  heard,  and  was  careless 
and  negligent,  knowing  such  signals  could  not  be 
heard  for  the  reasons  aforesaid,  in  not  operating 
and  running  such  train  at  a  rate  of  speed  which 
would  have  enabled  its  engineer  to  stop  the  same  in 
case  of  emergency ;  and  the  plaintiff  says  that  it  was 
practicable  to  have  so  operated  the  same  at  a  mod- 
erate rate  of  speed  and  have  prevented  the  accident 
and  injury  to  the  plaintiff  had  the  defendant  and  its 
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servants  exercised  ordinary  care  in  the  operation  of 
such  train.  ^  * 

The  complaint  further  avers  that  appellee's  in- 
juries as  in  said  complaint  set  forth  were  caused 
solely  on  account  of  the  acts  of  negligence  by  the  ap- 
pellant, its  servants  and  agents  as  therein  averred, 
and  not  otherwise. 

The  third  paragraph  of  complaint,  as  to  the  de- 
scription and  surroundings  of  said  crossing,  is  in 
its  allegations  similar  to  the  second,  but  said  para- 
graph further  alleges  that:  *'When  the  locomotive 
of  such  passenger  train  was  more  than  twenty-five 
hundred  feet  from  such  crossing,  the  servants  in 
charge  of  such  locomotive,  including  the  engineer 
who  was  operating  the  same  saw  the  automobile  in 
which  the  plaintiff  was  riding,  standing  within  a  few 
feet  of  such  crossing,  and  believed  that  said  automo- 
bile would  start  forward  across  said  track  as  soon 
as  the  freight  trains  had  cleared  the  same. 

**And  the  plaintiff  avers  that  the  said  engineer 
and  other  servants  in  charge  of  said  locomotive  en- 
gine continued  to  observe  said  automobile  in  which 
the  plaintiff  was  riding  from  the  place  where  said  . 
servants  first  observed  such  automobile  as  aforesaid, 
and  the  said  engineer  and  said  servants  saw  said  au- 
tomobile start  forward  and  move  toward  said  track, 
and  such  servants  in  charge  of  said  engine  knew  that 
such  automobile  in  which  the  plaintiff  was  riding 
was  entering  a  place  of  danger  and  peril  from  which 
the  occupants  of  said  automobile  would  be  unable  to 
extricate  themselves.  That  said  engineer  and  serv- 
ants in  charge  of  said  locomotive  engine  knew  that 
the  occupants  of  said  automobile  did  not  know  of  the 
approach  of  said  locomotive  engine  in  charge  of  said 
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passenger  train  being  run  at  such  a  high  and  dan- 
gerous rate  of  speed,  and  the  plaintiff  avers  that  not- 
withstanding the  fact  that  the  plaintiff  was  uncon- 
sciously entering  into  a  place  of  danger  and  peril,  and 
notwithstanding  the  servants  in  charge  of  said  engine 
knew  that  the  plaintiff  was  entering  into  a  place  of 
danger  and  peril  from  which  she  would  be  unable  to 
extricate  herself,  the  servants  in  charge  of  said  loco- 
motive engine  carelessly  and  negligently  after  having 
such  knowledge,  continued  to  run  and  propel  such 
engine  at  such  high  and  dangerous  rate  of  speed, 
without  making  any  effort  whatever  to  stop  or  check 
the  same  and  without  making  any  effort  to  give  any 
other  or  additional  warning  to  the  plaintiff  until 
within  a  few  feet  of  said  crossing,  and  the  plaintiff 
avers  that  such  locomotive  engine  so  run  and  oper^ 
ated  at  such  high  and  dangerous  rate  of  speed  con- 
tinued to  be  run  and  operated  at  such  speed  to  and 
against  the  automobile  in  which  plaintiff  was  at  the 
time  riding.  That  such  passenger  locomotive  and 
train  struck  such  automobile  in  which  plaintiff  was 
riding  with  great  force  and  violence,  thereby  and 
on  account  thereof  plaintiff  was  injured  in  the  fol- 
lowing manner:    (Here  the  injuries  are  stated.) 

*'The  plaintiff  further  avers  that  the  servants  in 
charge  of  said  locomotive  engine  could  easily  have 
stopped  or  checked  said  engine  and  could  have  avoid- 
ed collision  with  such  automobile  after  they  knew 
and  realized  that  the  plaintiff  was  entering  into  a 
place  of  peril  from  which  she  would  be  unable  to  ex- 
tricate herself,  but  they  carelessly  and  negligently 
refused  so  to  do.'* 

We  first  consider  the  sufficiency  of  said  second  par- 
agraph.   In  the  case  of  Chicago,  etc.,  R.  Co.  v.  Still 
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(1858),  19  IlL  499, 71  Am.  Dec.  236,  it  was  said: 
1.  **  Railroad  companies,  in  operating  their  cars, 
must  be  held,  in  crossing  public  highways  and 
thoroughfares,  to  so  regulate  the  speed  of  their 
trains,  and  to  give  such  signals  to  persons  passing, 
that  all  may  be  apprised  of  the  danger  of  crossing 
the  railroad  track.  And  they  should  also  keep  a  look- 
out, so  as  to  see,  and,  as  far  as  possible,  prevent 
injury  to  others  exercising  their  legal  rights.  A  fail- 
ure in  any  of  these  duties,  on  their  part,  should  ren- 
der them  liable  for  injuries  inflicted,  and  for  wrongs 
resulting  from  its  omission.'' 

In  the  case  of  Chicago,  etc.,  R.  Co.  v.  Perkins 
(1888),  125  m.  127,  17  N.  E.  1,  which  was  a  crossing 
case,  it  was  said:  ^'If  a  railroad  company,  in  the 
running  of  its  trains,  had  no  duty  to  perform  except 
what  the  legislature  might  prescribe,  the  position  of 
counsel  might  be  well  taken ;  but  such  is  not  the  case. 
A  railroad  company,  in  the  running  of  its  trains,  is 
required  to  use  ordinary  care  and  prudence  to  guard 
against  injury  to  the  person  or  property  of  those 
who  may  be  traveling  upon  the  public  highways  and 
are  required  to  cross  its  tracks,  whether  required  by 
the  statute  or  not.  The  fact  that  the  statute  may 
provide  one  precaution  does  not  relieve  the  company 
from  adopting  such  others  as  public  safety  and  com- 
mon prudence  may  dictate.'* 

In  the  case  of  Continental  Improvement  Go.  v. 
Stead  (1877),  95  U.  S.  161,  24  L.  Ed.  403,  in  which 
case  the  cause  of  action  arose  in  Indiana,  the  court 
said:  "We  think  it  is  in  accordance  with  well-settled 
law  and  with  good  sense.  If  a  railroad  crosses  a 
common  road  on  the  same  level,  those  traveling  on 
either  have  a  legal  right  to  pass  over  the  point  of 
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crossing,  and  to  require  due  care  on  the  part  of  those 
traveling  on  the  other,  to  fivoid  a  collision.  Of  course, 
these  mutual  rights  have  respect  to  other  relative 
rights  subsisting  between  the  parties  *  *  *:  it 
is  the  duty  of  the  wagon  to  wait  for  the  train.  The 
train  has  the  preference  and  right  of  way.  But  it  is 
bound  to  give  due  warning  of  its  approach,  so  that 
t^e  wagon  may  stop  and  allow  it  to  pass,  and  to  use 
every  exertion  to  stop  if  the  wagon  is  inevitably  in 
the  way.  Such  warning  must  be  reasonable  and 
timely. ' ' 

In  the  case  of  Belief ontaine  R.  Co.  v.  Hunter 
(1870),  33  Ind.  335,  366,  5  Am.  Rep.  201,  the  court 
said :  *  *  On  the  other  hand,  the  company  are  required 
to  keep  a  reasonable  lookout  at  public  ^crossings  and 
to  give  such  signals  of  their  approach  as  are  calcu- 
lated to  notify  the  public,  when  without  such  signals, 
and  in  the  exercise  of  the  proper  care  and  caution 
by  the  public,  their  proximity  would  not  otherwise 
be  known.  Thus,  if  the  track  were  concealed  from 
view,  and  the  sound  of  the  train  from  high  wind  or 
any  other  cause  was  destroyed,  it  would  devolve 
upon  the  company  to  use  any  other  usual  and  proper 
method  to  give  notice  to  passengers  upon  the  high- 
way. ' ' 

The  court  did  not  err  in  overruling  the  demurrer 
to  this  paragraph  of  complaint. 

The  third  paragraph  of  complaint  is  addressed  to 
the  theory  of  last  clear  chance.  The  allegations  there- 
in contained  as  to  the  surroundings  of  the 

2.  parties,  their  being  unconsciously  in  danger, 
and  of  the  knowledge  of  that  fact  by  .appel- 
lant's engineer  running  said  passenger  train,  clearly 
make  this  paragraph  good  upon  that  theory.    Terre 
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Haute,  etc.,  Traction  Co.  v.  Stevenson  (1920),  189  Ind. 
100,  123  N.  E.  785. 

It  is  next  urged  that  the  court  erred  in  overruling 
appellant's  motion  for  judgment  in  its  favor,  upon 
the  answers  to  interrogatories  returned  by  the  jury, 
notwithstanding  the  general  verdict. 

The  general  verdict  is,  in  effect,  a  finding  in  appel- 
lee 's  favor  as  to  every  material  allegation  in  her  com- 
plaint. It  is,  in  effect,  a  finding  that  the  engi- 
3-4.  neer  on  appellant's  engine  saw  and  knew  that, 
by  reason  of  the  wind  and  smoke,  the  appellee 
and  those  with  her  could  not  hear  his  crossing  signal 
nor  see  the  approach  of  his  train,  and  that  he  took 
no  steps  to  reduce  the  speed  of  his  train  so  that  it 
might  be  brought  under  control,  in  case  of  emergency, 
and  travelers  upon  the  highway  saved  from  an  in- 
jury;  that  he  took  no  precaution  to  give  other  and 
additional  signals,  that  ti^velers  on  such  highway 
might  have  due  aid  timely  warning  of  approaching 
danger;  that  he  saw  the  appellee,  and  those  with  her, 
before  they  attempted  to  cross  said  track,  and  knew 
that  they  were  about  to  start  the  automobile  and 
attempt  to  cross;  that  by  reason  of  the  sound  and 
smoke  they  were  in  a  condition  of  peril ;  that  his  train 
was  then  running  at  a  high  rate  of  speed,  and  appel- 
lee and  those  with  her  would  not  have  time  to  make 
the  crossing  safely  before  his  train  would  be  Upon 
them  to  injure  them;  that  said  engineer  could  then 
have  checked  the  speed  of  his  train  and  so  brought  it 
under  control  that  the  injury  would  not  have  been 
occasioned,  all  of  which  he  failed  to  do,  thus  causing 
the  injury  complained  of.  The  answers  of  the  jury 
relied  upon  as  showing  contributory  negligence  were 
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not  in  irreconcilable  conflict  with  the  general  verdict, 
and  there  was  no  error  in  overruling  said  motion. 

It  is  next  urged  that  the  court  erred  in  overruling 
appellant's  motion  for  a  new  trial. 

In  this  motion  it  is  assigned,  among  other  reasons, 
that  the  court  erred  in  giving  certain  instructions 
at  the  request  of  the  appellee. 

Among  other  instructions  thus  challenged  are  the 
ninth  and  tenth  of  said  instructions,  which  read  as 
follows:  **9.  The  law  of  this  state  requires  a  rail- 
way company,  such  as  the  defendant,  when  operating 
a  train  over  its  railroad  in  this  state,  as  the  defendant 
was  operating  its  train  which  is  alleged  to  have 
caused  the  injury  sued  for  in  this  case,  to  sound  the 
whistle  attached  to  the  locomotive  moving  such  train 
three  times  when  not  less  than  eighty  or  more  than 
one  hundred  rods  from  any  highway  crossing  over 
which  the  train  is  to  pass,  and  to  ring  the  bell  attached 
to  such  locomotive  continuously  from  the  time  of 
sounding  the  whistle  until  the  locomotive  has  cleared 
the  highway  crossing.  The  neglect  of  the  railway 
company  to  observe  this  law  and  so  sound  the  whistle 
and  ring  the  bell  is  negligence  as  defined  by  the  court 
in  these  instructions.  The  jury,  however,  is  instruct- 
ed that  the  plaintiff  in  this  case  by  her  complaint  does 
not  charge  the  defendant  with  failure  to  so  sound  the 
whistle  and  so  ring  the  bell  as  required,  but  charges 
in  substance  and  effect,  that  at  the  time  and  place  of 
the  accident  the  conditions  were  such  that  the  giving 
of  the  signals  by  whistle  and  bell,  if  given,  were  such 
that  they  could  not  be  heard  at  the  crossing  in  ques- 
tion where  and  when  the  accident  occurred  and  that 
such  conditions  were  produced  by  the  defendant  caus- 
ing a  freight  train  controlled  by  it  to  be  operated 
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over  the  opposing  double  track  of  its  railroad  at  the 
point  of  crossing  and  at  the  same  time  when  the  train 
which  was  in  collision  with  plaintiff  was  approaching 
the  crossing  on  the  other  opposing  track  of  the  de- 
f endanty  and  that  such  freight  train  and  the  engines 
pulling  the  same  up  grade  gave  forth  such  loud  and 
deafening  noises  as  it  passed  over  such  railroad  at 
the  time  and  place  where  the  other  engine  was 
required  to  give  such  signals  and  at  the  time  and 
place  where  the  plaintiff  was  on  the  highway,  that 
such  signals,  if  given,  could  not  be  heard  and  were 
not  heard  by  plaintiff,  and  it  is  further  charged  that 
such  conditions  were  such  and  so  apparent  that  the 
agents  and  servants  of  the  defendant  operating  the 
train  which  caused  the  accident,  knew  or  by  the  exer- 
cise of  ordinary  care  should  have  known  that  the  sig- 
nals required  by  whistle  and  bell  if  given,  could  not  be 
heard  by  persons  approaching  the  crossing  or  such 
highway.  Therefore,  you  are  instructed  that  if  con- 
ditions were  such  at  the  time  and  place  of  the  acci-r 
dent,  as  alleged  in  the  complaint,  that  the  signals  re- 
quired by  whistle  and  bell,  if  given,  could  not  be  heard 
and  were  not  heard  if  given,  and  that  such  conditions 
were  produced  by  the  defendant  by  another  train 
under  its  control,  or  if  produced  as  alleged  in  the 
complaint,  but  not  by  the  defendant  but  that  the 
agents  and  servants  of  the  defendant  knew  or  by  the 
exercise  of  ordinary  care  should  have  known  that  the 
signals  if  given  could  not  be  heard  on  account  of 
such  conditions  existing  at  the  crossing,  then  in  either 
of  such  cases  the  situfition  is  the  same  as  if  the  sig- 
nals had  not  in  fact  been  given.*' 

**10.    In  other  words  the  last  preceding  instruc- 
tion means  that  if  the  signals  given  were  ineffective 
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and  useless,  and  rendered  so  on  account  of  the  acts 
of  the  defendant  or  others  under  its  control  or  if  ren- 
dered so  ineffective  by  the  acts  of  others  not  under 
its  control,  but  the  servants  and  agents  in  charge  of 
its  train  knew,  or  by  the  exercise  of  ordinary  care 
should  have  known  on  account  of  such  conditions  that 
the  signals  would  prove  ineffective  then  the  fact  that 
they,  the  signals,  were  given,  does  not  relieve  the  de- 
fendant of  the  charge  of  negligence/^  (Our  italics.) 
The  tenth  instruction  is  aimed  to  be  explanatory  of 
the  ninth,  and  the  two  should  therefore  be  read  and 

considered  together,  as  being  virtually  one  in- 
5-7.   struction.    Persons  are  " relieved'*  of  burdens, 

and  for  the  appellant  to  be  relieved  could  only 
mean  that  some  burden  rested  upon  it.  What  bur- 
den? Evidently  the  burden  cast  upon  it  by  the 
charges  of  negligence  contained  in  the  complaint. 
These  charges  of  negligence  were  stated  by  the  court 
in  its  second  instruction  to  be:  (1)  Failure  to  give 
other  than  statutory  signals  and  warning  of  the  ap- 
proach of  this  train  to  the  highway  crossing;  (2) 
negligent  operation  of  said  train  at  a  high  and  dan- 
gerous rate  of  speed;  and  (3)  neglect  of  appellant  to 
perform  duties  which  it  owed  to  appellee,  after  dis- 
covering and  knowing  her  peril,  under  the  doctrine 
of  last  clear  chance.  Did  either  of  these  specifica- 
tions of  negligence,  charge  negligence,  as  a  matter  of 
law,  negligence  per  se,  or  was  the  question  of  negli- 
gence still  one  for  the  determination ' of  the  jury? 
Violation  of  a  duty  prescribed  by  statute  or  ordinance 
of  a  city  is  negligence  per  se,  but  common-law  negli- 
gence is  always  a  failure  to  use  due  care,  of  which 
the  jury  are  the  judges,  and  is  therefore  always  a 
question  of  fact  for  the  jury.    The  effect  of  these  in- 
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structions  was  to  tell  the  jury  that  the  appellant  had 
the  burden  of  showing  freedom  from  negligence  and 
that  a  showing  that  it  had  given  the  statutory  signals 
at  the  time  and  place  in  question  did  not  relieve  it  of 
such  burden.  Clearly,  it  invaded  the  province  of  the 
jury  and  was  erroneous. 

Complaint  is  also  made  of  the  fourteenth  instruc- 
tion, given  at  the  request  of  appellee.    This  instruc- 
tion told  the  jury  that  the  allegations  of  the 

8.  complaint    concerning    smoke    obscuring    the 
track,  trees,  weeds  and  foliage,  obscuring  the 

view  of  approaching  trains,  the  conformation  of  the 
ground  in  the  vicinity  of  crossing,  were  not  allega- 
tions of  negligence,  upon  which  the  cause  of  action 
was  predicated,  but  were  only  to  be  considered  along 
with  the  acts  of  negligence  charged,  for  the  purpose 
of  aiding  the  jury  in  determining  the  degree  of  care 
and  caution  necessary  to  be  exercised  by  the  defend- 
ant, etc.  The  things  mentioned  in  this  instruction 
were  proper  to  be  considered  by  the  jury,  if  proved, 
not  for  the  purpose  of  enabling  them  to  determine 
the  degree  of  care  and  caution  to  be  exercised  by  the 
defendant,  but  for  the  purpose  of  enabling  them  to 
determine  whether  the  plaintiff,  appellee,  had  as  a 
matter  of  fact  exercised  reasonable  care  for  her  own 
safety,  at  the  time  in  question,  under  all  the  circum- 
stances and  surroundings,  and  should  have  been  so 
limited.  The  law  fixed  the  degree  of  care,  and  it  was 
for  the  jury  to  say  whether  that  degree  required  by 
the  law  had  been  exercised. 

The  last  clause  in  instruction  No.   20,   of  those 

given  at  request  of  appellee,  and  which  instruction 

is  also  objected  to  by  appellant,  is  as  follows: 

9.  * '  *     *    *    if  you  find  such  facts  are  shown  by 
the  evidence,  along  with  all  other  facts  and  cir- 
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oumstances  that  may  appear  in  the  evidence  in  this 
case. ' '  The  instruction  of  which  the  above  is  a  part 
was  on  the  subject  of  contributory  negligence  by  ap- 
pellee, and  should  have  been  limited  to  **facts  and 
circumstances''  existing  as  occurring  prior  to  time 
of  collision  by  which  she  was  injured. 

Other  instructions  given  we  do  not  think  to  be  open 
to  the  objections  urged  against  them. 

As  to  the  instructions  tendered  by  appellant  and 

refused,  we  have  carefully  considered  each  and  all  of 

them,  and  they  are  either  erroneous  or  not  ap- 

10.  plicable,  and  therefore  would  have  been  mis- 
leading; or  they  were  covered,  so  far  as  cor- 
rect, by  other  instructions  given. 

As  this  cause  must  be  reversed  because  of  the  giv- 
ing of  the  foregoing  instructions,  other  assigned  er- 
rors need  not  be  considered. 

The  judgment  is  therefore  reversed,  with  directions 
to  the  trial  court  to  sustain  appellant's  motion  for  a 
new  trial,  and  for  further  proceedings. 


PiTTSBUBOH,  Cincinnati,  Chicago  and  St.  Louis 

Railway  Company  v.  Rbtz. 

[No.  10,136.    FUed  December  12.  1919.1 

1.  Cabbisbs. — Carriage  of  Passengers. — Assault  Upon  Passenger. — 
Action, — Complaint. — Sufficiency. — In  an  action  against  a  railroad 
company  for  damages  for  an  assanlt  and  battery  claimed  to  have 
been  inflicted  upon  plaintiff  while  he  was  a  passenger  on  defend- 
ant's train,  a  complaint  alleging  that  defendant's  brakeman  could 
easily  have  prevented  the  assault,  but  wrongfully,  negligently  and 
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unlawfully,  and  in  disregard  of  his  duty,  stood  by  and  permitted 
the  assault  to  be  committed  upon  plaintiff  and  made  no  effort  or 
attempt  to  prevent  the  same,  states  a  cause  of  action,    p.  584. 

2.  Appeal. — Briefs. — Statement  of  Evidence. — Sufficiency, — Waiver 
of  ErroTi — Where,  though  a  large  number  of  witnesses  testified, 
appellant  merely  set  out  in  its  brief  its  conclusion  of  what  the 
evidence  showed  together  with  only  a  part  of  the  testimony  of 
one  witness,  there  was  not  a  sufficient  compliance  with  Rule  22, 
cl.  5,  of  the  Appellate  Court,  requiring  a  condensed  recital  of  the 
evidence  in  narrative  form,  and  all  questions  depending  on  the 
evidence  are  waived,    p.  585. 

3.  Evidence. — AdmiasihUity. — Passenger'a  Action  for  Assault, — 
Where  the  first  paragraph  of  complaint  alleged  that  plaintiff, 
while  a  passenger  on  defendant  railroad  company's  train,  was  as- 
saulted by  an  employe  of  defendant,  and  the  second  paragraph 
alleged  that  defendant's  brakeman  could  easily  have  prevented 
the  assault,  but  negligently  failed  to  do  so,  evidence  by  plaintifTs 
witnesses  as  to  the  facts  concerning  the  assault  was  admissible 
without  first  showing  that  plaintiff's  assailant  was  a  servant  of 
the  company,    p.  585. 

4.  Trial. — Evidence  to  "be  Made  Competent  hy  Connectinff  Evi- 
dence,— Admission. — Failure  to  Introduce  Connecting  Evidence. — 
Necessity  of  Motion  to  Strike  Out. — ^Where  the  court  permits  the 
introduction  of  evidence  on  the  undertaking  of  counsel  that  other 
evidence  will  be  introduced  to  make  it  competent,  and  such  con- 
necting evidence  is  not  produced,  the  proper  practice  is  to  call  the 
court's  attention  to  the  matter  and  move  to  strike  out  the  evi- 
dence claimed  to  have  been  erroneously  admitted,    p.  586. 

5.  Appeal. — Questions  Revietcahle. — Exclusion  of  Evidence. — Ne- 
cessity of  Offer  to  Prove. — No  error  is  shown  in  the  refusal  to  al- 
low a  witness  to  answer  a  question  in  the  absence  of  an  offer  of 
proof  as  to  the  testimony  which  would  have  been  elicited,    p.  586. 

6.  Appeal. — Revietc, — Refusal  of  Instructions. — The  court  on  ap- 
peal cannot  determine  whether  the  refusal  of  a  requested  instrue- 
tion,  which  was  a  correct  statement  of  law,  was  reversible  error 
In  the  absence  of  the  evidence  from  the  record,    p.  586. 

From  Eandolph  Circuit  Court;  Theodore  Shock- 
ney,  Judge. 

Action  by  Frank  Retz  against  the  Pittsburgh,  Cin- 
cinnati, Chicago  and  St.  .Louis  Railway  Company. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 
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F.  C.  Focht,  W.  G.  Butler  and  John  L.  Rupe,  for 
appellant. 

Joseph  R.  Morgan^  A.  R.  Feemster  and  W.  G. 
Parry,  for  appellee. 

MgMahan,  J. — This  is  an  action  brought  by  the 
appellee  against  the  appellant  for  damages  for  an  as- 
sault and  battery  alleged  to  have  been  inflicted  by  one 
Isaac  Burns  upon  appellee  while  he  was  a  passenger 
upon  one  of  appellant's  trains. 

The  complaint  is  in  two  paragraphs.  The  first 
paragraph  alleges  that  Bums  was  an  employe  of  ap- 
pellant at  the  time  of  the  alleged  assault  and  battery, 
and  was  acting  within  the  scope  of  his  employment. 
The  second  paragraph  alleges  that  the  brakeman  of 
appellant  upon  the  train  was  present  at  the  time,  and 
could  have  prevented  Burns  from  committing  such 
assault  and  battery,  but  that  he  negligently  and 
wrongfully  stood  by  and  permitted  Burns  to  commit 
such  assault  and  battery.  Appellant's  demurrer  to 
each  paragraph  of  the  complaint  was  overruled  and 
exception  reserved.  The  cause  was  tried  before  a 
jury  in  Wayne  county  and  resulted  in  a  verdict  in 
favor  of  appellee.  A  new  trial  was  granted,  and  the 
cause  was  transferred  on  a  change  of  venue  to  Ran- 
dolph county,  where  it  was  again  tried  by  a  jury  and 
resulted  in  a  verdict  and  judgment  in  favor  of  ap- 
pellee. 

Appellant  filed  its  motion  for  a  new  trial,  the  speci- 
fications thereof  being  that  the  verdict  of  the  jury  is 
not  sustained  by  sufficient  evidence,  is  contrary  to 
law,  that  the  damages  are  excessive,  that  the  court 
erred  in  giving  and  in  refusing  to  give  certain  in- 
structions, and  in  the  admission  and  exclusion  of  cer- 
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tain  evidence.  The  errors  assigned  and  not  waived 
are  the  overruling  of  the  demurrer  to  the  second 
paragraph  of  complaint^  and  the  overruling  of  the 
motion  for  a  new  trial. 

The  appellant  contends  that  the  brakeman  had  no 

authority  on  the  train,  that  appellant  cannot  be  held 

liable  because  the  brakeman  did  not  encourage 

1.  or  direct  an  act,  but  was  simply  passive,  and 
for  that  reason  the  court  erred  in  overruling 
the  demurrer  to  the  second  paragraph  of  complaint. 
It  will  be  observed  that  this  paragraph  of  complaint 
alleges  that:  The  ^^ brakeman  could  easily  have  pre- 
vented said  Bums  from  making  said  assault  and  bat- 
tery upon  him,  but  wrongfully,  negligently  and  un- 
lawfully and  in  disregard  of  his  duty  stood  by  and 
permitted  said  Burns  to  strike,  beat  and  cut  said 
plaintiff  as  aforesaid,  and  to  commit  said  assault  and 
battery  upon  him  and  made  no  effort  or  attempt  to 
prevent  the  same.'*  On  the  authority  of  Pittsburgh, 
etc.,  R.  Co.  V.  Richardson  (1907),  40  Ind.  App.  503,  82 
N.  E.  536,  we  hold  that  there  was  no  error  in  over- 
ruling the  demurrer  to  this  paragraph  of  the  com- 
plaint. 

Passing  next  to  the  contention  of  appellant  that 
the  court  erred  in  overruling  its  motion  for  a  new 
trial,  appellee  insists  that  the  specifications  in  the 
motion  for  a  new  trial  that  the  verdict  is  not  sus- 
tained by  suflScient  evidence  and  is  contrary  to  law 
are  not  properly  presented  for  our  consideration,  and 
cannot  be  considered  by  the  court  for  the  reason  that 
appellant  has  failed  to  set  forth  in  its  brief  a  con- 
densed recital  of  the  evidence  as  required  by  the  fifth 
clause  of  Eule  22  of  this  court. 

A  large  number  of  witnesses  testified  in  this  case, 
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but  appellant  in  its  brief  sets  out  only  a  part  of  the 
testimony  of  one  witness,  and  shows  that  a  con- 
2.  siderable  portion  of  the  evidence  has  been 
omitted  except  for  a  conclusion  of  the  author 
of  the  brief  as  to  what  the  evidence  shows.  This  is 
not  sufficient.  That  which  is  required  by  the  rule  is 
the  substance  of  what  the  several  witnesses  have  said 
in  giving  their  testimony.  This  rule  has  been  in  force 
long  enough,  and  construed  by  the  courts  often 
enough,  so  that  there  is  no  excuse  for  the  failure  of 
appellant  to  comply  with  it.  This  is  essentially  true 
where  appellee  has  called  appellant's  attention  to  the 
failure  and  no  attempt  has  been  made  to  correct  the 
omission.  A  failure  to  comply  with  this  rule  operates 
as  a  waiver  of  all  questions  depending  upon  the  evi- 
dence. Rose  V.  City  of  Jeffersonville  (1916),  185  Ind. 
577,  114  N.  E.  85;  McClellan  v.  Thomas  (1915),  183 
Ind.  310, 109  N.  E.  44 ;  Cleveland,  etc.,  R.  Co.  v.  Hayes 
(1914),  181  Ind.  87, 102  N.  E.  34, 103  N.  E.  839;  Leedy 
V.  Idle,  Trustee  (1918),  69  Ind.  App.  105,  121  N.  E. 
323;  Jeffersonville  School  Tp.  v.  School  City,  etc. 
(1912),  50  Ind.  App.  178,  96  N.  E.  662. 

Appellant  objected  to  each  of  appellee's  witnesses 
testifying  to  the  facts  concerning  the  alleged  assault 
and  battery  by  Burns  upon  the  ground  that  no 
3.     evidence  had  been  introduced  connecting  the 
appellant  in  any  way  iWith  Burns  so  that  the 
company  could  be  held  responsible  for  his  acts.    The 
appellant  concedes  that  it  is  not  always  practical  for 
the  court  to  interfere  with  the  order  in  which  testi- 
mony shall  be  given,  but  insists  that  the  court  should 
have  required  the  appellee  to  have  established  at  least 
a  prima  facie  case  of  agency  before  permitting  the 
witnesses  to  testify  concerning  the  alleged  assault 
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and  batteiy  by  Bums.  Under  the  second  paragraph 
of  complaint,  this  evidence  was  competent,  even 
though  Burns  was  not  an  agent  of  the  appellant,  inas- 
much as  it  was  there  alleged  that  the  brakeman 
wrongfully  and  negligently  permitted  the  assault  and 
battery.  There  was  therefore  no  error  in  permitting 
the  witness  to  testify  as  to  the  acts  without  first  show- 
ing that  he  was  acting  as  agent  of  appellant  at  the 
time. 

It  frequently  happens  in  the  trial  of  cases  that  the 
court  erroneously  permits  a  party  to  introduce  evi- 
dence where  counsel  undertake  to  introduce 

4.  other  evidence  such  as  will  make  it  competent 
and  fails.  Where  evidence  has  been  thus  admitted, 
the  proper  practice  is  upon  the  failure  to  introduce 
such  connecting  evidence  to  call  the  attention  of  the 
court  to  such  failure  and  move  to  strike  out  the  evi- 
dence claimed  to  have  been  erroneously  admitted. 
Headi/  v.  Brown  (1898),  151  Ind.  75,  49  N.  E.  805,  51 

N.  E.  85.    Appellant  also  contends  that  the 

5.  court  erred  in  refusing  to  allow  the  witness 
Burns   to   testify  in   answer   to   a   question 

whether  at  the  time  of  the  alleged  assault  and  battery 
he  was  acting  as  a  deputy  sheriflF.  No  offer  to  prove 
was  made  by  appellant,  and  no  error  is  therefore 
shown  in  the  action  of  the  court  in  refusing  to  allow 
the  witness  to  so  testify. 

Appellant  next  contends  that  the  court  erred  in  re- 
fusing to  give  to  the  jury  instruction  No.  6  tendered 
by  appellant.    This  instruction  related  to  the 

6.  defense  of  self-defense,  and,  while  it  was  tech- 
nically correct,  we  cannot  in  the  absence  of  the 

evidence  say  that  a  refusal  to  give  it  was  reversible 
error.    The  court,  however,  did  give  three  instruc- 
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tions  relative  to  the  doctrine  of  self-defense,  and 
thereby  fairly  covered  the  subject.  The  refusal  of 
the  court  to  give  this  instriiction  may  have  been  for 
the  reason  that  it  was  not  applicable  to  the  evidence. 
The  case  appears  to  have  been  fairly  tried,  and  the 
failure  to  give  said  instruction  did  not  in  our  judg- 
ment affect  any  substantial  right  of  the  appellant  or 
constitute  reversible  error. 

The  determination  of  all  the  other  questions  urged 
as  reason  for  a  reversal  depends  upon  the  evidence 
and  are  not  properly  before  us  on  account  of  the  fail- 
ure of  appellant  to  give  a  condensed  recital  thereof 
as  required  by  Eule  22. 

There  beings  no  reversible  error  shown,  the  judg- 
ment is  affirmed 


Campbell  v.  Cabroll  bt  al. 

[No.  0,921.     Filed  October  7.  1019.     Rehearing  denied  December 

12,  1010.] 

1.  Bastabds.  —  Acknowledgment  —  Evidence  of  Denial. — Compe- 
tency and  Scope. — In  an  action  to  quiet  title  to  a  decedent*s  real 
estate,  evidence  of  deceased's  denials  that  he  was  the  father  of 
claimant,  a  bastard,  along  with  other  declarations  and  acts  in  re- 
lation to  the  paternity  of  claimant,  was  competent  for  determin- 
ing whether  there  was  an  acknowledgment,  but  not  for  the  pur- 
pose of  defeating  an  acknowledgment  once  actually  made^  and 
it  was  reversible  error  to  exclude  it.    p.  580. 

2.  Bastabds. — Achnowledffm^ent. — RequiHtes. — Certainty  and  De- 
finiteness. — Record  Showing  Compromise  of  Bastardy  Proceeding, 
— Competency. — Acknowledgment  of  the  paternity  of  a  bastard 
child  must  be  definite,  certain  and  unequivocal,  and  in  an  action 
involving  the  right  of  a  bastard  to  inherit  deceased's  property, 
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the  record  of  a  bastardy  proceeding  against  deceased,  which  was 
compromised,  containing  no  admission  of  paternity,  was  inadmis- 
sible in  evidence,    p.  590. 

3.  AFFEAiM—Revietc—Refusal  of  In8tructions.'^Instruotion»  Inap- 
plicable to  Evidence. — It  is  not  error  to  refuse  a  requested  instruc- 
tion containing  elements  upon  which  there  is  no  evidence,    p.  691. 

4.  Affeai*. — Review, — Refusal  of  Instructions. — Failure  to  Include 
in  6rief. — ^An  instruction  objected  to  as  erroneous,  but  not  set  out 
in  appellant's  brief,  will  not  be  considered  on  appeal,    p.  591. 

From  Rush  Circuit  Court ;  Will  M.  Sparks,  Judge. 

Action  by  Margaret  Campbell  against  Camie 
Campbell  and  another.  From  a  judgment  in  favor 
of  the  plaintiflF  and  defendant  Farris  Carroll,  the 
defendant  Camie  Campbell  appeals.    Reversed. 

John  A.  Titsworth,  Meiks  &  Hack  and  B.  F.  Wat- 
son, for  appellant. 

Marcus  R.  Sidzer,  Solomon  J.  Bear,  John  H.  Kip- 
linger  and  Donald  L.  Smith,  for  appellees. 

Nichols,  P.  J. — This  was  an  action  by  the  appellee, 
widow  of  Ovid  Campbell,  deceased,  against  the  appel- 
lant, who  was  the  mother  of  said  deceased,  and  the 
appellee  Farris  Carroll,  originally  in  the  Shelby  Cir- 
cuit Court,  but,  on  change  of  venue,  it  was  tried  in 
the  Rush  Circuit  Court. 

It  is  averred  in  the  complaint  that  Ovid  Campbell, 
of  Shelby  county,  Indiana,  died  intestate,  on  July  23, 
1915,  owning  certain  real  estate  and  personal  prop- 
erty, leaving  as  his  only  heirs  at  law  Ms  widow,  the 
appellee  Margaret  Campbell,  and  his  mother,  Camie 
Campbell,  and  that  the  appellee  Farris  Carroll  was 
asserting  an  interest  in  said  property  without  right- 
There  was  a  prayer  to  quiet  title  as  to  appellee  Farris 
Carroll,  and  for  partition  as  between  appellant  and 
appellee  Margaret  CampbelL    Appellee  Farris  Car- 
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roll,  by  his  cross-complaint,  claimed  to  be  the  issue 
of  said  Ovid  Campbell,  deceased,  by  one  Nora  Carroll, 
born  out  of  wedlock,  and  acknowledged  as  such  issue 
in  his  lifetime  by  said  Ovid  Campbell  and,  by  reason 
of  such  facts,  an  heir  at  law  of  said  Ovid,  and  as  such 
the  owner  of  the  undivided  one-half  of  the  estate  of 
said  Ovid,  By  appellee  Carroll's  supplemental  cross- 
complaint,  and  by  appellee  Margaret's  supplemental 
cross-complaint,  it  appears  that,  after  the  commence- 
ment of  the  action,  said  Carroll  sold  to  said  Margaret 
the  undivided  one-half  of  his  interest  in  the  estate 
as  claimed  by  him,  being  the  undivided  one-fourth 
part  of  said  estate,  that  at  the  trial  he  claimed  the 
undivided  one-fourth  of  the  estate  and  said  Margaret 
claimed  the  undivided  three-fourths  thereof,  claiming 
no  interest  in  the  undivided  one-fourth  thereof,  which 
interest  was  in  controversy  between  appellant  and 
appellee  Carroll.  There  was  a  trial  by  jury,  and  a 
verdict  in  favor  of  the  appellees  that  appellee  Mar- 
garet owned  three-fourths  of  said  estate  and  appellee 
Carroll  owned  one-fourth  thereof,  and  that  appellant 
had  no  interest  therein.  After  a  motion  for  a  new 
trial,  which  was  overruled,  this  appeal  was  taken. 

The  error  assigned  is  that  the  court  erred  in  over- 
ruling appellant's  njotion  for  new  trial.    The  court 

excluded  from  the  jbry  certain  evidence  ten- 
1.     dered  by  the  appellant  to  the  effect  that  Ovid 

Campbell  denied  that  Farris  Carroll  was  his 
child,  divers  witnesses  produced  before  the  court  and 
jury  being  ready  to  so  testify.  Appellant  contends 
that  this  was  error.  It  does  not  appear  by  appellant's 
statement  of  the  evidence  that  Ovid  Canxpbell  ever 
admitted  that  he  was  the  father  of  appellee,  but,  by 
appellee's  brief,  it  appears  that  statements  were  in- 
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troduced  in  evidence  in  which  he  admitted  that  Farris 
Carroll  was  his  son,  and  that  the  denials  were  offered 
in  evidence  to  disprove  that  he  did  make  such  state- 
ments. In  the  case  of  Haddon  v.  Crawford  (1912), 
49  Ind.  App.  551,  97  N.  E.  811,  it  was  held  that  such 
statements  of  denial  would  be  proper  in  evidence,  but 
only  for  the  purpose  of  determining  whether  or  not 
the  acknowledgment  was  in  fact  ever  made  and  in- 
tended, but  not  for  the  purpose  of  defeating  such 
acknowledgment  once  actually  made  and  intended.  In 
the  cases  of  Houghton  v.  Dickinson  (1907),  196  Mass. 
389,  82  N.  E.  481,  and  Miller  v.  Pennington  (1905), 
218  111.  220,  75  N.  E.  919, 1  L.  R.  A.  (N.  S.)  773,  state- 
ments contrary  to  acknowledgments  were  admitted  in 
evidence.  In  the  case  of  Robertson  v.  Campbell 
(1914),  168  Iowa  47, 149  N.  W.  885,  denials  were  heard 
to  rebut  a  claim  of  recognition  of  the  paternity  of  the 
child.  Evidence  of  these  denials,  along  with  aU  other 
declarations  and  acts  of  Ovid  Campbell  in  relation  to 
the  paternity  of  Farris  Carroll,  were  competent  in 
evidence  for  the  purpose  of  determining  whether 
there  was  an  acknowledgment,  and  it  was  reversible 
error  to  exclude  it. 

The  appellant  complains  that  the  court  committed 
reversible  error  in  admitting  in  evidence,  over  appel- 
lant's objection,  the  record  of  a  bastardy  pro- 

2.  ceeding,  in  which  Ovid  Campbell  was  charged 
with  the  paternity  of  appellee  Carroll.  The 
proceeding  was  before  a  justice  of  the  peace,  and  was 
compromised,  the  record  showing  that  the  parties 
*' agree  to  compromise  this  cause  upon  the  following 
terms,  to  wit:  The  defendant  pays  the  relatrix  the 
sum  of  $50.00  in  cash  this  day,  and  executes  two  notes 
of  even  date  herein  for  $125.00,  each  payable  in  one 
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and  two  years  from  date,  and  payable  to  Martha  Car- 
roll, trustee  for  Nora  Carroll,  the  relatrix  herein 
being  under  the  age  of  21  years,  and  the  said  trustee 
being  her  mother.**  There  is  no  admission  or  ac- 
knowledgment of  paternity  in  the  record.  It  may  not 
even  be  implied  from  such  a  record  of  compromise. 
Many  men  would  submit  to  such  a  wrong  as  this,  if 
wrong  it  may  be,  rather  than  to  submit  to  the  embar- 
rassment of  a  public  trial  and  the  gibes  of  the  rabble 
who  usually  gather  on  such  occasions.  The  acknowl- 
edgment must  be  definite  and  certain,  and  must  be  one 
in  which  the  paternity  of  the  child  is  plainly  and  un- 
equivocally acknowledged.  Holloway  v.  McCormick 
(1913),  41  Okla.  1, 136  Pac.  1111,  50  L.  R.  A.  (N.  S.) 
536;  Moore  v.  Flack  (1906),  77  Neb.  52,  108  N.  W. 
US;Pederson  v.  Christofferson  (1906),  97  Minn.  491, 
106  N.  W.  958 ;  7  Cyc  949.  The  record  of  compromise 
should  not  have  been  admitted.  Martin  v.  State 
(1878),  62  Ala.  119;  Olson  v.  Peterson  (1891),  33  Neb. 
358, 50  N.  W.  155 ;  Lisy  v.  State,  ex  rel.  (1897),  50  Neb. 
226,  67  N.  W.  768. 

It  was  not  error  to  refuse  to  give  instruction  No.  4, 
tendered  by  appellant,  for  the  reason  that  it  contains 
a  number  of  elements  upon  which  there  was 
3-4.   no  evidence  whatever.    Instruction  No.  28  un- 
dertakes to  define  an  acknowledgment  and  the 
manner  in  which  it  may  be  made,  and  follows  substan- 
tially the  definition  and  rule  in  Townsend  v.  Meneley 
(1906),  37  Ind.  App.  127,  74  N.  E.  274,  76  N.  E.  321. 
It  was  not  erroneous.    Instruction  No.  29  is  not  in  the 
brief,  hence  will  not  be  considered.    Appellants  point 
out  no  reason  why  instruction  No.  30  is  not  a  correct 
statement  of  the  law  as  applied  to  the  case,  and  we 
see  none. 
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The  judgment  is  reversed,  with  instructions  to 
grant  a  new  trial. 


Brackney  et  al.  v.  Boyd  et  al. 

[No.  10,062.     Filed  June  17,  1019.     Rehearing  denied  December 

12,  1919.] 

■ 

1.  Affeai^ — Briefs. — Points  and  Authorities. — Waiver  of  AUeged 
Error. — Alleged  errors  not  contained  nnder  appellant's  ''Points 
and  Authorities"  are  waived,    p.  597. 

2.  MoBTOAGES. — Foreclosure. — Assistance^  Writ  of. — Petition. — Suf- 
ficiency.— A  proceeding  for  a  writ  of  assistance  to  obtain  posses- 
sion of  real  estate  after  sale  under  foreclosure  of  mortgage  is 
summary,  being  supplemental  to  and  a  part  of  the  foreclosure 
proceeding  and  to  give  full  effect  thereto,  and  since  it  is  not  based 
on  any  written  instrument,  the  petition  need  not  set  out  the 
sheriff's  deed  nor  a  copy  of  the  notice  of  the  application  for  the 
writ.    p.  597. 

3.  Assistance,  War^  op. — When  Available. — Settled  Law, — ^Resort 
may  be  made  to  the  writ  of  assistance  when  the  right  to  posses- 
sion is  clear  and  without  bona  fide  question  by  reason  of  the 
settled  law  of  the  state,    p.  597. 

4.  BouNDABiES. — City  Lots. — Streets  and  Alleys. — Dedication. — 
Title. — ^A  conveyance  of  a  lot  in  a  town  or  city  designated  by  its 
number  or  other  proper  description,  and  abutting  on  a  street  or 
alley,  carries  with  It  in  general  the  fee  to  the  center  of  the  street, 
and  where  the  street  or  highway  has  been  wholly  made  from  and 
upon  the  margin  of  the  grantor's  land,  such  a  conveyance  will 
carry  with  it  the  fee  to  the  whole  of  the  street  dedicated, 
pp.  597,  600. 

5.  Boundaries. —  City  Lots. —  Mortgage  Foreclosure. —  Sherifps 
Deed. — ^The  rule  that  a  conveyance  of  a  town  or  city  lot  carries  a 
fee  in  the  street  adjoining  is  applicable  to  mortgages  and  deeds 
made  by  the  sheriff  upon  foreclosure  of  mortgage,    p.  598. 

6.  Mortgages. —  Foreclosure. —  Judges. —  Special  Judges. — Assist- 
ance. Writ  of. — The  powers  of  a  special  judge  in  mortgage  fore- 
closure proceedings  extend  to  putting  the  purchaser  at  the  sale 
in  possession  by  writ  of  assistance,    p.  590. 
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7.  MoBTOAGES. — AssiatanoCf  Writ  of. — Pleading. — Oro^s-Complaini. 
— ^In  a  proceeding  for  a  writ  of  assistance  to  put  the  porchasei 
nnder  foreclosure  in  possession,  a  cross-complaint  seeking  to  quiet 
the  title  to  the  real  estate  involved  was  properly  stricken  out. 
p.  599. 

From  Putnam  Circuit  Court ;  John  H.  James,  Spe- 
cial Judge. 

Proceeding  by  Ida  Cullen  Boyd  and  Jackson  Boyd 
for  a  writ  of  assistance  on  the  petition  of  the  latter, 
against  Daniel  C.  Brackney  and  another.  From  a 
judgment  for  the  petitioner, ,  the  defendants  appeal. 
Affirmed. 

Fay  S.  Hamilton  and  Thomas  A.  Moore,  for  appel- 
lants. 
Lyon  £  Peck  and  Jcbckson  Boyd,  for  appellees. 

Nichols,  P.  J. — The  appellants  were  the  owners  of 
lots  numbers  1  to  6,  inclusive,  Higert's  subdivision 
in  the  city  of  Greencastle,  Indiana,  and  executed  their 
mortgage  thereon  to  the  appellee  Ida  Cullen  Boyd. 
After  the  making  of  said  mortgage  the  said  Higert's 
subdivision,  including  said  lots,  and  streets  and  alleys 
abutting  them,  was  duly  vacated  according  to  the  law 
and  the  easement  of  the  public  removed  therefrom.^ 
The  situation  is  better  understood  by  reference  to, 
the  following  plat : 
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Thereafter,  to  wit,  on  August  9, 1912,  said  appellee 
Ida  CuUen  Boyd  commenced  suit  in  the  Putnam  Cir- 
cuit Court  against  the  appellants  to  foreclose  said 
mortgage.  A  change  of  venue  was  taken  from  the 
regular  judge  of  said  court,  and  the  Honorable  John 
H.  James  was  appointed  and  duly  qualified  to  try 
said  cause,  and  upon  the  trial  thereof  entered  a  judg- 
ment and  decree,  in  favor  of  said  Ida  Cullen  Boyd 
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and  against  the  appellants,  foreclosing  said  mort- 
gage. 

The  sheriff  sold  said  land  by  virtue  of  the  author- 
ity of  a  certified  copy  of  the  foreclosure  judgment  and 
decree,  and  the  appellee  Ida  CuUen  Boyd  purchased 
the  same  at  such  sale  and  took  a  certificate  of  sale 
therefor,  which  the- said  appellee  afterward  sold  and 
assigned  to  the  appellee  Jackson  Boyd;  after  the 
expiration  of  the  year  for  redemption,  said  land  not 
having  been  redeemed,  the  appellee  Jackson  Boyd 
received  from  the  sheriff  of  Putnam  county  a  deed 
therefor,  said  land  being  described  in  the  proceeding 
and  in  said  deei  by  the  lot  numbers  as  originally  in 
the  mortgage. 

Thereafter,  when  said  appellee  Jackson  Boyd  went 
to  take  possession  of  said  lots,  or  such  part  of  the 
same  as  he  had  not  sold,  appellants  refused,  upon 
notice  and  demand,  to  surrender  possession  thereof, 
and  said  appellee  then  filed  his  petition  before  the 
Honorable  John  H.  James,  special  judge  as  afore- 
said, to  redocket  said  cause  and  for  a  writ  of  assist- 
ance, afterwards  filing  an  amended  petition  describ- 
ing said  land  therein  by  its  lot  numbers,  and  also  de- 
scribing it  by  metes  and  bounds,  commencing  at  the 
southwest  corner  of  lot  No.  19  in  trustee  *s  plat,  which 
point  can  be  located  by  reference  to  the  plat  above. 
This  description  included  the  streets  and  alleys  upon 
which  said  lots  abutted,  and  which  are  involved  in 
this  action. 

The  petition  prays  for  a  writ  of  assistance,  direct- 
ing the  sheriff  to  remove  the  appellants  from  said 
real  estate  and  put  the  appellee  in  possession  thereof. 

Appellants  appeared  specially  and  objected  to  the 
Honorable  John  H.  James  sitting  or  acting  as  the 
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judge  in  said  cause,  he  being  the  special  judge  sitting 
at  the  foreclosure  proceeding  in  said  cause.  This  ob- 
jection was  overruled  by  the  court,  to  which  ruling 
appellants  excepted. 

Appellants  filed  a  demurrer  to  the  amended  peti- 
tion, which  was  overruled,  to  which  ruling  the  appel- 
lants excepted.  Appellants  filed  an  answer  in  three 
paragraphs  to  the  amended  petition,  the  first  para- 
graph being  a  general  denial.  Appellee,  petitioner 
(hereinafter  called  petitioner),  filed  his  demurrer  to 
the  second  paragraph  of  answer,  which  was  sus- 
tained by  the  court  to  which  ruling  appellants  ex- 
cepted. 

Petitioner  filed  his  motion  to  strike  out  appellants ' 
third  paragraph  of  answer  and  cross-complaint, 
which  motion  was  sustained  by  the  court,  to  which 
ruling  the  appellants  excepted. 

The  petition  was  submitted  to  the  court  for  hear- 
ing, and  evidence  was  heard  for  the  purpose  of  iden- 
tifying the  said  lots  as  the  same  real  estate  that  was 
described  by  metes  and  bounds  in  said  petition.  To 
this  evidence  appellants  objected,  and  excepted  to  the 
Courtis  ruling  in  admitting  it.  There  was  a  judgment 
that  the  petitioner  was  entitled  to  immediate  posses- 
sion of  said  real  estate,  describing  the  same  both  by 
lot  numbers  and  by  metes  and  bounds,  and  that  the 
appellants  be  ejected  and  dispossessed,  and  that  a 
writ  of  assistance  be  issued  by  the  clerk  of  the  court 
to  the  sheriff,  directing  him  to  eject  and  dispossess 
appellants  from  said  real  estate  and  to  place  the  peti- 
tioner in  the  immediate  possession  thereof.  After 
motion  for  a  new  trial,  which  was  overruled,  this  ap- 
peal is  prosecuted. 

Appellants  have   assigned  fourteen   errors  upon 
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which  they  rely  for  reversal,  one  of  which  is  overrul- 
ing their  motion  for  a  new  trial,  in  which  mo- 

1.  tion  ten  errors  are  specified.    Of  these  alleged 
errors  we  need  only  to  discuss  such  as  are  con- 
tained under  appellants'  points  and  authorities,  as 
all  others  are  waived.    These  in  their  order : 

Appellants  contend  that  said  petition  is  not  suffi- 
cient to  withstand  their  demurrer,  for  the  reason  that 
it  fails  to  set  out  the  sheriff 's  deed  to  appellee, 

2.  or  a  copy  of  the  notice  to  appellants  that  ap- 
plication for  the  writ  of  assistance  is  being 

made.  But  this  is  not  an  action  based  upon  said  deed 
or  notice,  or  any  other  written  instrument.  This  is  a 
summary  proceeding  for  a  writ  of  assistance  to  obtain 
the  possession  of  real  estate  wrongfully  withheld 
from  petitioner  by  appellants,  after  their  title  thereto 
has  been  divested  in  a  foreclosure  proceeding,  this 
proceeding  being  supplemental  to  and  a  part  of  the 
foreclosure  proceeding,  and  to  give  full  effect  there- 
to. Emerick  v.  MUler  (1902),  159  Ind.  317,  64  N.  E. 
28. 

Under  appellants'  second  point,  they  complain  that 
the  court  erred  in  overruling  appellant's  motion  to 

quash  the  notice  and  demand,  and,  under  their 
3-4.   third  point,  they  complain  of  error  of  the  court 

in  overruling  their  motion  to  require  the  •peti- 
tioner to  make  his  petition  more  specific  by  setting 
out  a  copy  of  the  decree  of  foreclosure,  a  copy  of  the 
assignment  of  the  certificate  of  purchase  showing  the 
description  of  the  real  estate  therein,  and  the  deed 
from  the  sheriff  or  copy  thereof.  By  these  motions 
appellants  undertake  to  show  that  the  description  of 
the  land  in  the  petition  for  a  writ  of  assistance  is  not 
the  same  as  in  the  papers  and  record  of  the  original 
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prooeeding".  But  the  petition  gives  the  description  of 
the  land  both  by  metes  and  bounds  and  by  lot  num- 
bers, identifying  the  two  descriptions  as  of  the  same 
land,  and,  though  appellants  fail  to  discuss  their  mo- 
tion for  a  new  trial,  we  may  add  that  the  evidence 
which  was  properly  admitted  fully  identifies  the  two 
descriptions  as  of  the  same  land.  Under  these  points 
appellants  challenge  petitioner's  right  to  the  posses- 
sion of  the  parts  of  the  vacated  street  and  alleys  upon 
which  said  lots  abutted  before  said  addition  was  va- 
cated,  appellants  claiming  still  to  own  such  vacated 
streets  and  alleys,  and  contending  that  a  writ  of  as- 
sistance can  only  issue  when  the  right  to  possession 
is  clear,  and  that  in  such  a  sunmaary  proceeding  there 
can  be  no  trial  of  any  bona  fide  question  as  to  the  right 
of  possession.  But  in  this  case  there  is  no  bona  fide 
question  as  to  the  right  of  possession.  It  is  the  set- 
tled law  of  this  state  that  a  conveyance  of  a  lot  in  a 
town  or  city  designated  by  its  number  or  other  proper 
description,  and  abutting  on  a  street  or  alley,  carries 
with  it  the  fee  to  the  center  of  the  street.  Cox  v. 
Louisville,  etc.,  R.  Co.  (1874),  48  Ind.  178;  City  of  Lo- 
gansport  v.  Shirk  (1883),  88  Ind.  563,  569;  Terre 
Haute,  etc.,  R.  Co.  v.  Rodel  (1883),  89  Ind.  128,  132, 
46  Am.  Rep.  164 ;  Bergan  v.  Co-operative  Ice,  etc.,  Co. 
(1908),  41  Ind.  App.  647, 84  N.  E.  833 ;  Western  Union 
Tel.  Co.  V.  Krueger  (1905),  36  Ind.  App.  348,  74  N.  E. 
25;  Irvin  v.  Crammond  (1915),  58  Ind.  App.  540,  108 
N.  E.  539. 

Of  course,  the  same  rule  applies  to  a  mortgage  and 

to  a  deed  by  the  sheriflf  to  a  purchaser  at  the  sale 

upon  foreclosure  of  such  mortgage.    This  con- 

5.  elusion  makes  it  unnecessary  for  us  to  discuss 
appellants'  fifth  and  seventh  points,  as  they 
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each  involve  the  same  principles  of  law  as  control  in 
disposing  of  appellants'  second  and  third  points. 
•  Under  their  fourth  point,  appellants  complain  that 
the  court  erred  in  assuming  jurisdiction  of  said  peti- 
tion, over  the  objection  of  the  appellants,  for 

6.  the  reason  that  the  powers  of  a  special  judge 
cease  after  final  judgment  has  been  rendered. 

But  the  case  of  'Emerick  v.  Miller,  supra,  which  appel- 
lants have  cited  more  than  once  in  their  brief,  and 
which  is  a  well-considered  case,  and  which  gives  no 
comfort  to  appellants  on  any  proposition  involved 
in  this  case,  is  a  strong  authority  against  them  on 
this  point.  The  case  was  one  in  which  a  special  judge 
was  acting  and,  on  its  appeal,  the  Supreme  Court 
asked:  ^'Can  there  be  any  reason  why  the  same 
court,  in  the  same  case,  should  not  effectuate  its  de- 
cree by  requiring  the  debtor  to  surrender  that  which 
the  court  had  adjudged  he  should  surrender?''  and 
then,  after  discussion,  answers  the  question  by  quot- 
ing the  rule  announced  by  Chancellor  Kent,  **  *that 
the  power  to  apply  the  remedy  is  coextensive  with  the 
jurisdiction  over  the  subject-matter,'  "  then  saying 
that  the  rule  is  unassailable  in  reason.  Putting  the 
purchaser  in  possession  is  only  an  incident  in  the  full 
'enforcement  of  the  court's  decree.  GUlUand  v.  MUli- 
gan  (1896),  144  Ind.  154,  42  N.  E.  1010. 

Under  their  sixth  point,  appellant 's  complain  of  er- 
ror in  sustaining  petitioner's  motion  to  strike  out 
appellant's   cross-complaint.     By  this  cross- 

7.  complaint  appellants  sought  to  quiet  the  title 
to  the  real  estate  involved.    This  is  a  sununary 

proceeding,  and,  had  the  court  permitted  the  appel- 
lants to  contest  the  title  by  their  cross-complaint,  he 
would  have  permitted  a  departure  from  the  theory 


■n 
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upon  which  the  application  rested.  The  court  prop- 
erly struck  the  cross-complaint  out  on  motion.  Roach 
V.  Clark  (1897),  150  Ind.  93,  48  N.  E.  796,  65  Am.  St 
353. 

We  have  examined  all  the  questions  presented,  and 
find  no  error  in  the  proceeding. 

The  judgment  is  affirmed. 

Ok  Petition  fob  Beheabikg. 

Nichols,  C.  J. — Some  of  the  streets  vacated  were 

upon  the  margin  of  appellant's  land  as  then  owned 

by  him  and  were  made  therefrom,  and  appel- 

4.  lants  contend  that  appellees  should  be  restrict- 
ed from  going  into  possession  of  the  lands  em- 
bracing such  streets  so  vacated  beyond  the  center 
thereof.  In  the  original  opinion,  it  was  held  that 
when  streets  are  vacated  the  fee  thereof  to  the  center 
of  the  street  continues  in  the  owner  of  the  abutting 
land ;  in  other  words,  it  goes  back  to  the  grantee,  im- 
mediate or  remote,  of  the  owner  who  dedicated  it  to 
public  use.  By  the  same  principle,  where  the  street 
or  highway  has  been  wholly  made  from,  and  upon  the 
margin  of,  the  grantor 's  land,  the  subsequent  grant  of 
the  adjoining  land  should  be  deemed  to  comprehend 
the  fee  in  the  whole  of  the  street  so  dedicated.  This 
principle  is  so  decided  in  the  case  of  Irvin  v.  Gran^ 
mond  (1915),  58  Ind.  App.  540,  108  N.  E.  539,  which 
is  the  case  last  cited  in  the  original  opinion.  See,  also, 
Johnsons.  Grenell  (1907),  188  N.  Y.  407,  81  N.  E.  161, 
13  L.  R.  A.  (N.  S.)  551;  Haberman  v.  Baker  (1891), 
128  N.  Y.  253,  28  N.  E.  370, 13  L.  R.  A.  611. 

The  petition  for  rehearing  is  overruled. 
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MoDEBN  Woodmen  of  Amebiga  v.  Stone. 

[No.  10,061.    Filed  December  16, 1919.] 

1.  Insusancb. — Life  Insurance. — Action  an  Policy. — Instructiong, — 
Right  of  Forfeiture. — Waiver. — ^Where  a  fraternal  society's  by- 
laws provided  for  a  forfeiture  of  a  policy  if  a  member  should 
become  intemperate  in  the  use  of  intoxicating  liquors,  or  if  his 
death  should  result  directly  or  indirectly  from  his  use  thereof, 
an  instruction,  in  an  action  on  an  insurance  contract  issued  by 
such  society  that,  if  insured  died  from  the  intemperate  use  of 
intoxicating  liquors,  and  if  defendant,  knowing  of  such  use,  con- 
tinued to  accept  the  assessments  stipulated  in  the  policy,  defend- 
ant was  liable,  was  erroneous,  since  the  acceptance  of  such  assess- 
ments with  knowledge  of  insured's  use  of  intoxicating  liquors  did 
not  constitute  a  waiver  of  the  right  to  defend  on  the  ground  that 
insured's  death  resulted  from  the  intemperate  use  of  intoxicants, 
p.  603. 

2.  AfpkaIi. — Presenting  Questiwts  for  Review. — Instructions. — fifef- 
ting  Out  in  Brief. — It  is  not  necessary  that  the  brief  of  appellant 
should  contain  all  of  the  instructions  given  in  order  to  have  the 
action  of  the  court  in  giving  and  refusing  certain  instructionH 
considered,    p.  606. 

From  Davies  Circuit  Court;  William  R.  Gardiner, 
Special  Judge. 

Action-  by  Martha  A.  Stone  against  the  Modern 
Woodmen  of  America.  From  a  judgment  for  plain- 
tiff, the  defendant  appeals.    Reversed. 

Truman  Plantz  and  Cullop,  Downey  £  LaPlante, 
for  appellant. 
Harry  R.  Lewis  and  Alvin  Padgett,  for  appellee. 

Batmak,  J. — ^This  is  a  second  appeal  in  this  cause. 
On  the  trial  subsequent  to  the  decision  on  the  former 
appeal,  the  pleadings  theretofore  filed  remained  un- 
changed, but  appellant  filed  two  additional  para- 
graphs of  answer,  numbered  5  and  6.    Appellee  filed 
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a  reply  to  these  paragraphs  in  general  denial,  and 
also  filed  a  second  paragraph  of  reply  addressed  to 
the  first,  second,  fifth  and  sixth  paragraphs  of  an- 
swer. The  issues  on  the  original  trial  are  suflSciently 
shown  in  the  opinion  of  the  court  on  the  former  ap- 
peal, and  no  good  purpose  would  be  served  by  restat- 
ing them  here.  Modern  Woodmen,  etc.  v.  Young 
(1915),  59  Ind.  App.  1, 108  N.  E.  869.  The  fifth  para- 
graph of  answer,  briefly  stated,  alleges  in  substance, 
among  other  things,  that  the  contract  in  suit  provides 
that  if  said  Young  shall  become  intemperate  in  the 
use  of  alcoholic  drinks,  the  benefit  certificate  shall  be 
null  and  void,  and  all  moneys  which  have  been  paid 
thereon  shall  be  thereby  forfeited;  that  on  or  about 
August  1,  1910,  said  Young  became  intemperate  in 
the  use  of  intoxicating  liquors,  and  the  benefit  cer- 
tificate became  and  was  null  and  void;  that  prior  to 
the  time  of  the  commencement  of  this  action,  and  as 
soon  as  it  learned  of  the  intemperate  use  of  intoxi- 
cating liquors  by  Young,  appellant  elected  to  declare 
the  benefit  certificate  void  by  redson  of  said  intem- 
perance ;  and  that  said  Young  did  not  make  any  pay- 
ment for  dues  and  assessment  on  account  of  the  bene- 
fit certificate  subsequently  to  August  1,  1910,  or  sub- 
sequently to  the  time  of  said  forfeiture. 

The  sixth  paragraph  of  answer,  briefly  stated,  al- 
leges in  substance,  among  other  things,  that  the  con- 
tract in  suit  is  an  Illinois  contract;  that  it  provides 
that  the  said  benefit  certificate  should  be  null  and 
void  if  said  Young  became  intemperate ;  that,  under 
the  laws  of  the  State  of  Illinois,  the  contract  was 
valid  and  binding  on  the  appellant  and  said  G.  W. 
Young;  that  there  is  no  provision  in  the  statutes  of 
the  State  of  Illinois  rendering  said  contract  illegal  or 
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void,  or  limiting  the  provisions  of  the  contract  so  as 
to  provide  that  the  benefit  certificate  shall  not  be  void, 
but  shall  be  voidable  for  such  intemperance;  that 
said  Young  became  and  was  intemperate  in  the  use 
of  intoxicating  liquors,  and  that  by  reason  thereof 
the  benefit  certificate  was  null  and  void  according  to 
its  terms.  Said  paragraph  of  answer  also  contains 
a  copy  of  the  decision  of  the  court  in  the  case  of  Royal 
Templars,  etc.  v.  Curd  (1884),  111  HI.  284,  as  the  basis 
for  its  charge  that,  under  the  law  of  the  State  of 
UlinoiSj  the  alleged  intemperate  use  of  intoxicating 
liquors  by  said  Young,  under  the  terms  of  the  con- 
tract in  suit,  rendered  said  benefit  certificate  abso- 
lutely void,  and  not  voidable  only. 

Appellee's  said  second  paragraph  of  reply  alleges 
in  substance  that,  for  a  long  time  prior  to  the  death 
of  said  Young,  appellant  had  full  knowledge  of  the 
alleged  fact  that  said  Young  was  intemperate  in  the 
use  of  intoxicating  liquors,  but  continued  to  accept 
and  retain  assessments  from  him.  On  the  trial  sub- 
sequent to  the  former  appeal,  the*  cause  was  submit- 
ted to  a  jury,  resulting  in  a  verdict  and  judgment  in 
favor  of  appellee.  Appellant  filed  a  motion  for  a  new 
trial,  which  was  overruled,  and  has  assigned  this 
action  of  the  court  as  the  sole  error  on  which  it  relies 
for  reversal. 

Appellant  contends  that  the  court  erred  in  giving 

certain  instructions  on  its  own  motion,  among  which 

is  No.  5.     This  instruction  reads  as  follows: 

1.  **If  you  should  find  from  a  preponderance  of 
the  evidence  that  the  assured,  the  holder  of  the 
certificate,  died  from  the  intemperate  use  of  intoxi- 
cating liquors;  and  you  should  so  further  find  that 
the  defendant  knew  of  the  intemperate  use  of  intoxi- 
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eating  liquors  by  him,  but  notwithstanding  such 
knowledge,  it  continued  to  accept  the  assessments  pro- 
vided for  by  the  terms  of  the  certificate  until  his 
death,  then  you  should  find  for  the  plaintiff  on  that 
issue/'  By  reference  to  the  by-laws  of  appellant, 
which  form  a  part  of  the  contract  in  suit,  we  observe 
that  they  contain  the  following  provisions  concerning 
the  use  of  intoxicating  liquors: 

*  *  If  any  member  of  this  society  •  •  •  shall 
become  intemperate  in  the  use  of  intoxicating 
liquors  *  *  *  or  if  his  death  shall  result  di- 
rectly or  indirectly  from  his  use  of  intoxicating 
liquors  •  •  •  then  the  certificate  held  by 
said  member  shall  by  such  acts  become  and  be 
absolutely  null  and  void,  and  all  payments  made 
thereon  shall  be  thereby  forfeited. ' ' 

It  will  be  noted  that  the  part  of  the  contract  above 
quoted  contains  two  conditions  which  would  consti- 
tute a  defense  to  an  action  on  the  contract,  viz.:  (1) 
The  intemperate  use  of  intoxicating  liquors  by  the 
insured.  (2)  The  death  of  the  insured  resulting  di- 
rectly or  indirectly  from  the  use  thereof.  These  two 
grounds  of  defense  are  wholly  separate  and  distinct. 
Busing  v.  Modern  Woodmen,  etc.  (1909),  151  HI.  App. 
49;  Curtis  v.  Modern  Woodmen,  etc.  (1915),  159  Wis. 
303, 150  N.  W.  417.  The  above  instruction  evidently 
relates  to  the  second  ground  of  defense  stated  above. 
It  will  be  observed  that  the  instruction  under  consid- 
eration informed  the  jury  that  such  defense  was  not 
available  to  appellant,  if  it  knew  of  the  intemperate 
use  of  intoxicating  liquors  on  the  part  of  said  Young, 
but  notwithstanding  such  knowledge,  it  continued  to 
accept  the  assessments  provided  by  the  terms  of  the 
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certificate  until  his  death.  This  rendered  said  in- 
struction erroneous.  The  learned  judge  who  wrote 
the  opinion  on  the  former  appeal  made  it  clear  that 
the  acceptance  of  assessments,  with  knowledge  of  the 
existence  of  the  first  condition  stated  above,  was  not 
a  waiver  of  the  right  to  defend  on  the  ground  of  the 
second  condition  when  it  arose.  This  is  manifestly 
true,  since  the  acceptance  of  assessments  could  only 
be  taken  as  evidence  of  a  waiver  of  a  prior  breach  of 
some  condition  of  the  contract.  The  condition  to 
which  the  instruction  under  consideration  refers 
arose  only  at  the  insured's  death,  and  hence  the  ac- 
ceptance of  assessments  prior  thereto  would  not  be 
a  waiver  thereof  as  the  instruction  in  effect  states. 
There  was  some  evidence  introduced  on  the  trial 
which  tends  to  show  that  the  insured  had  been  intem- 
perate in  the  use  of  intoxicating  liquors  for  several 
months  prior  to  his  death,  of  which  fact  appellant 
had  knowledge;  that  with  such  knowledge  appellant 
continued  to  accept  assessments  from  the  insured 
until  his  death;  that,  while  in  a  drunken  state  from 
the  use  of  intoxicating  liquors,  he  engaged  in  an 
altercation  with  one  Cardinal,  which  terminated  in 
the  death  of  the  insured;  and  that  the  use  of  such 
liquors  in  producing  his  drunken  state  was  the  proxi- 
mate cause  of  his  "death.  We  do  not  presume  to  pass 
upon  the  weight  of  this  evidence,  but  merely  call  at- 
tention to  it  to  show  the  possible  harm  that  may  have 
resulted  to  appellant  by  reason  of  the  error  in  said 
instruction.  Under  these  circumstances  we  are 
forced  to  hold  that  its  giving  was  reversible  error. 

Appellant  contends  that  this  appeal  should  not  be 
considered  on  its  merits  because  of  a  failure  to  com- 
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ply  with  the  rules  governing  the  preparation 
2.  of  transcripts.  She  asserts  in  support  of  this 
contention  that  the  transcript  is  not  neatly  and 
securely  bound ;  that  the  pages  are  not  property  num- 
bered ;  that  it  does  not  have  a  proper  index,  and  does 
not  contain  a  copy  of  the  appeal  bond.  The  first  ob- 
jection to  the  transcript  is  not  well  taken.  The  sec- 
ond and  third  objections  have  been  met  by  corrections 
made  in  pursuance  of  leave  granted  by  this  court. 
The  fourth  objection  has  been  removed  by  the  clerk 
of  the  trial  court  filing  a  copy  of  said  appeal  bond  in 
this  court  in  compliance  with  a  writ  of  certiorari 
granted  since  the  filing  of  appellee 's  brief. 

Appellee  further  contends  that,  if  this  appeal  is 
entertained,  any  error  relating  to  the  giving  or  refus- 
ing to  give  instructions  should  not  be  considered,  for 
the  reason  that  they  are  only  set  out  in  that  part  of 
appellant's  brief  devoted  to  argument,  and  it  does 
not  appear  **that  all  the  instructions  are  contained 
in  the  brief  or  bill  of  exceptions.'* 

Appellee  is  in  error  as  to  where  the  instructions 
appear  in  appellant's  brief.  It  is  not  necessary  that 
the  brief  of  an  appellant  should  contain  all  the  in- 
structions given  in  order  to  have  the  action  of  the 
court  in  giving  and  refusing  to  give  certain  instrud- 
tions  considered.  Simplex,  etc./ Appliance  Co.  v. 
Western,  etc.,  Belting  Co.  (1909),  173  Ind.  1,  88  N.  E. 
682;  Waters  Y.  Indianapolis  Traction,  etc.,  Co.  (1916), 
185  Ind.  526,  113  N.  E.  289;  Indianapolis,  etc.,  Trac- 
tion Co.  V.  Senour  (1919),  ante  10,  122  N.  E.  772. 
The  only  bill  of  exceptions  appearing  in  the  record  is 
the  one  containing  the  evidence,  and  it  is  not  neces- 
sary that  anything  with  reference  to  the  instruct?ons 
be  shown  therein. 
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Tor  the  reason  stated,  the  judgment  is  reversed, 
■with  instructions  to  sustain  appellant's  motion  for  a 
new  trial,  and  for  further  proceedings  consistent  with 
this  opinion. 


MUBBAT  BT  AL.  V.  SuMNBB  BT  AL. 

[No.  10,178.    Filed  December  16,  1919.] 

FftAUDULENT  CONVEYANCES. — Hushond  and  Wife, — Burden  of  Proof. 
— ^Where  a  husband,  shortly  after  wrongfully  killing  a  man,  made 
a  deed  to  his  wife,  leaving  no  property  with  which  to  pay  his 
general  credit'ors,  or  any  claim  growing  out  of  such  killing,  the 
burden  of  proof,  in  an  action  to  set  aside  such  deed,  rests  upon 
the  grantee  to  show  an  actual  indebtedness  owing  by  grantor 
to  her. 

Prom  Pike  Circuit  Court ;  John  L.  Bretz,  Judge. 

Action  by  Eva  Sumner  and  others  against  John  N. 
Murray  and  others.  From  a  judgment  for  the  plain- 
tiffs, the  defendants  appeal.    Affirmed. 

H.  W.  Carpenter  J  for  appellants. 

Frank  Ely  and  John  L.  Sumner^  for  appellees. 

Enlob,  J. — ^This  was  an  action  by  appellees  and 
against  the  appellants  to  set  aside,  as  being  fraudu- 
lent, a  conveyance  of  certain  real  estate. 

The  complaint,  which  was  in  two  paragraphs,  was 
answered  by  appellant  John  N.  Murray,  first  in  gen- 
eral denial;  second,  denying  any  fraudulent  intent 
and  alleging  that  said  conveyance  was  made  upon  a 
valuable  consideration,  and  in  fulfillment  of  certain 
promises  theretofore  made.    The  appellant  FaviUie 
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Murray  filed  answer  in  four  paragraphs,  to  the  third 
of  which  a  demurrer  was  sustained.  The  first  para- 
graph of  her  answer  was  in  general  denial,  and  the 
second  and  fourth  each  denied  any  fraud,  or  knowl- 
edge of  fraudulent  intent,  and  alleged  that  the  con- 
veyance was  made  to  her  upon  a  valuable  consid- 
eration, etc.  Beply  by  appellees  to  these  afl&rmative 
paragraphs  of  answer  closed  the  issues.  The  cause 
was  submitted  to  the  court  for  trial,  which  made  a 
general  finding  in  favor  of  appellees,  and  entered  a 
decree  cancelling  said  deed. 

The  only  error  assigned  is  the  action  of  the  court 
in  overruling  motion  for  new  trial.  The  reasons  for 
a  new  trial,  as  set  forth  in  said  motion,  require  us, 
in  the  determination  of  this  case,  only'  to  consider 
whether  the  decision  of  the  court  is  sustained  by  suf- 
ficient evidence. 

It  appears  from  the  record  in  this  case  that  on  June 
26, 1916,  the  appellant  John  N.  Murray  was  the  owner 
of  certain  lands  in  Pike  county,  Indiana ;  that  on  said 
date  said  John  N.  Murray  shot  and  killed  one  Carl 
Sumner,  at  and  in  said  county;  that  thereafter  he 
immediately  fled  to  another  county  and,  while  in  said 
county  and  before  his  arrest,  he  did,  on  June  29, 
1916,  execute  and  attempt  to  convey  to  his  wife, 
Favillie  Murray,  his  coappellant  herein,  all  of  his 
lands ;  that  thereafter  said  John  N.  Murray  was  con- 
victed of  the  crime  of  murder  in  said  killing,  and 
sentenced  to  be  confined  in  the  state  prison  for  life; 
that,  after  he  had  thus  made  this  conveyance,  he  had 
no  property  left  with  which  to  pay  creditors ;  that  the 
appellees  are,  respectively,  widow  and  son  of  said 
Carl  Sumner,  so  killed  by  appellant,  and  that  shortly 
after  said  killing  appellee  Eva  Sumner,  as  the  admin- 
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istratrix  of  the  estate  of  Carl  Sumner,  brought  suit 
for  the  damages  sustained  by  herself  and  child  by 
reason  of  such  killing  of  her  said  husband,  in  which 
suit  she  obtained  a  judgment  against  appellant  John 
N.  Murray  for  the  sum  of  $2,000 ;  that  execution  had 
been  issued  thereon,  returned  '*no  property  found/' 
This  suit  was  then  brought  to  set  aside  said  deed,  so 
that  said  lands  might  be  subjected  to  sale  to  satisfy 
said  judgment. 

The  appellants  sought  to  avoid  the  setting  aside  of 
said  deed,  by  asserting  that  said  lands  were  conveyed 
by  said  John  N.  Murray  to  his  wife,  Favillie  Murray, 
in  payment  of  a  pre-existing  indebtedness  owed  by 
said  Murray  to  his  said  wife. 

The  appellant  John  N.  Murray,  in  his  testimony, 
told  of  the  execution  of  the  deed,  and  of  his  alleged 
indebtedness  to  his  wife.  The  wife  was  not  present 
when  the  deed  was  made,  and  knew  nothing  of  its  hav- 
ing been  made  until  some  time  afterwards.  Appel- 
lant John  N.  Murray  was  the  only  witness  testifying 
directly  to  the  facts  of  the  alleged  indebtedness,  and 
he  attempted  to  relate  in  his  evidence  the  circum- 
stances thereof  in  detail. 

It  is  not  contended  by  counsel  for  the  appellants 
that  the  appellees  did  not,  in  the  presentation  of  their 
case  in  chief,  make  out  a  prima  facie  case,  but,  if  we 
get  the  force  of  their  argument,  their  contention  is 
that,  **as  fraud  is  never  presumed,  but  must  be  clearly 
proven, '^  the  burden  of  proving  the  fraud  rested  upon 
the  appellees  at  all  stages  of  the  trial. 

In  Burt  V.  Timmons  (1887),  29  W.  Va.  441,  2  S.  B. 
780,  6  Am.  St.  664,  it  was  said:  "A  fraud  upon  cred- 
jioTB  consists  in  the  intention  to  prevent  them  from 
recovering  their  just  debts  by  an  act,  which  with- 

VOL.  n— 89. 
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draws  the  property  of  the  debtor  from  their  reach. 
*  *  *  It  is  often  said,  that  fraud  must  be  proved 
and  is  never  to  be  presumed.  This  is  true,  only  when 
understood  as  affirming,  that  a  contract  or  conduct 
apparently  honest  and  lawful  must  be  treated  as  such, 
until  it  is  shown  to  be  otherwise  by  evidence  either 
positive  or  circumstantial ;  but  fraud  may  be  inferred 
from  facts  calculated  to  establish  it ;  and  fraud  should 
be  so  inferred,  when  the  facts  and  circumstances  are 
such  as  to  lead  a  reasonable  man  to  the  conclusion 
that  an  attempt  has  been  made  to  withdraw  the  prop- 
erty of  the  debtor  from  the  reach  of  his  creditors  with 
the  intent  to  prevent  them  from  recovering  their  just 
debts ;  and,  if  prima  facie  such  fraudulent  attempt  is 
thus  established,  it  may  be  regarded  as  conclusively 
established,  unless  it  is  rebutted  by  facts  and  circum- 
stances, which  are  proven.  •  *  •  Transactions 
between  father  and  child,  brother  and  sister,  husband 
and  wife,  or  between  others,  between  whom  there 
exists  a  natural  and  strong  motive  to  provide  for  a 
dependent  at  the  expense  of  honest  creditors,  if  such 
transaction  is  impeached  as  fraudulent,  may  be  shown 
to  be  fraudulent  by  less  proof,  and  the  party  claim- 
ing the  benefit  of  such  a  transaction  is  held  to  a  fuller 
and  stricter  proof  of  its  justice  and  fairness,  after 
it  has  been  shown  to  be  prima  facie  fraudulent,  than 
would  be  required,  if  the  transaction  was  between 
strangers.  *  *  *  A  transfer  of  property  either 
directly  or.  indirectly  by  an  insolvent  husband  to  his 
wife  is  justly  regarded  with  suspicion ;  and  unless  it 
clearly  appear  to  have  been  entirely  free  from  wrong 
intent  to  withdraw  the  property  from  the  husband's 
creditors,  or  the  presumption  of  fraud  be  overcome 
by  satisfactory  affirmative  proof,  it  will  not  be  sus- 
tained. ' ' 
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In  Bump  on  Fraudulent  Conveyances,  §66,  it  is  said : 

*  *  The  grantee  need  not  prove  the  payment  of  the  con- 
sideration until  the  fraudulent  intent  of  the  grantor 
is  shown,  but  when  that  is  shown,  it  is  encumbent  on 
him  to  establish  the  payment  by  competent  evidence, 
for  the  proof  is  almost  exclusively  within  his  knowl- 
edge and  power  *  *  *.  The  facility  with  which  a 
fictitious  payment  may  be  fabricated  renders  it  neces- 
sary for  him  to  produce  all  the  proof  which  may  rea- 
sonably be  supposed  to  be  in  his  power  of  the  reality 
and  fairness  of  the  transaction,  and  the  want  of  clear 
proof  is  evidence  of  fraud.  * ' 

In  the  case  of  Bank  of  Colfax  v.  Richardson  (1899), 
34  Ore.  518,  54  Pac.  359,  75  Am.  St.  664,  it  was  said : 

*  *  The  conveyance,  and  th^  circumstances  under  which 
it  was  made,  bear  the  semblance  of  an  attempt  to  cover 
up  the  property,  and  it  was  therefore,  the  defendant 's 
duty  to  show  that  it  was  made  in  good  faith,  and  for  a 
valuable  consideration.  *  •  •  ^  Any  other  rule, 
where  property  has  been  shifted  from  one  member  of 
a  family  to  another,  and  creditors  left  unprovided  for, 
would  lead  to  the  most  flagrant  frauds.  The  creditors 
could  not  show  that  the  indebtedness  claimed  to  be 
the  consideration  of  the  transfer  did  not  exist.  They 
could  do  no  more  than  to  inquire  when  and  under  what 
circumstances  it  was  created;  and,  unless  the  recipi- 
ent of  the  property  could  give  a  clear  and  precise  ac- 
count of  the  items  constituting  it,  they  should  have  the 
right  to  ask  the  court  to  infer  that  it  was  a  sham  and 
a  pretense ;  otherwise  property  might  be  put  beyond 
the  reach  of  creditors  with  impunity. '^ 

In  the  case  of  Flint  v.  Chaloupka  (1907),  78  Neb. 
594,  111  N.  W.  465, 13  L.  R.  A.  (N.  S.)  309, 126  Am.  St. 
639,  it  was  said:    **It  is  a  well-established  rule  that, 
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where  a  transfer  of  land  is  made  by  a  debtor  to  a  near 
relative  in  consideration  of  a  past  due  indebtedness, 
the  burden  rests  upon  the  grantee  in  a  creditor 's  suit 
to  show  that  the  debt  was  genuine,  that  his  purpose 
was  honest,  and  that  he  acted  in  good  faith  in  obtain- 
ing  title.  Such  transactions  are  looked  upon  with 
suspicion,  and  the  suspicion  continues  until  the 
grantee  shows  the  good  faith  of  the  transfer  by  clear 
and  satisfactory  evidence.  •  •  •  When  the  tes- 
timony relied  upon  to  show  good  faith  is  given  by 
interested  relatives  only,  the  reasonableness  or  unrea- 
sonableness of  their  evidence  has  considerable  weight 
in  arriving  at  a  just  conclusion. '  ^ 

In  the  case  of  Morgan  v.  Kendrick  (1909),  91  Ark. 
394, 121  S.  W.  278, 134  Am.  St.  78,  it  was  said:  **The 
circumstances  thus  surrounding  this  deed  and  the 
alleged  transaction  between  father  and  sons  are  suf- 
ficient to  arouse  suspicion  and  to  throw  doubt  upon 
them  as  legitimate  contracts.  The  circumstances  of 
this  case  and  the  relation  of  the  parties  make  out  a 
prima  facie  case  of  fraud  which  impeaches  the  con- 
sideration of  the  deed,  which  has  not  been  overcome 
by  any  testimony  in  the  case.^' 

In  cases  like  the  one  at  bar,  it  is  so  well  settled  as  to 
need  no  further  citation  of  authority  that,  after  the 
fact  of  the  execution  of  the  deed  of  conveyance  to  a 
near  relative  is  proved,  leaving  no  property  with 
which  to  pay  his  general  creditors^  a  sufficient  case 
has  been  made  to  put  the  other  parties  to  the  proof 
of  an  actual  indebtedness  owing  by  grantor  to 
grantee.  The  grantee  has  this  burden.  In  this  case 
we  have  read  all  the  testimony  given  on  tl^e  trial,  as 
the  same  is  contained  in  the  bill  of  exceptions,  and, 
after  a  reading  of  the  same,  it  is  our  opinion  that .  the 
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finding  of  the  court  is  amply  sustained  by  the  evi- 
dence. 

The  judgment  of  the  Pike  Circuit  Court  is  there- 
fore affirmed. 


Federal  Life  Insurakce  Company  v.  Babnbtt, 

Administbatbix. 

[No.  10,001.    Filed  December  17,  1919.] 

1.  Insurance. — Reinsurance, — Action  on  Original  Policy. — Oom^ 
plain/. — Necessity  of  Betting  Out  Reinsurance  Contract. — In  a 
beneficiary's  action  on  an  original  life  policy  against  a  reinsuring 
company  to  recover  a  personal  judgment  against  the  reinsurer, 
in  the  absence  of  a  reinsurance  policy  having  been  issued  to  in- 
sured, the  contract  of  reinsurance  is  the  foundation  of  the  cause 
of  action,  and  must  be  made  a  part  of  the  complaint  in  order  to 
authorize  a  personal  Judgment  against  defendant,  since  its  liabU- 
ity  rests  on  the  contract  of  reinsurance,    pp.  627,  628. 

2.  Insttbance, — Reinsurance  Contract, — Rights  of  Policy-holder  or 
Beneficiary. — A  reinsurance  contract  between  defendant  and  the 
Insurer  of  plaintilTs  intestate  entered  into  under  {4753  Bums 
1914,  Acts  1897  p.  318,  and  made  for  the  benefit  of  the  policy- 
holders of  the  latter  company,  entitles  a  policy-holder,  or  in  event 
of  his  death>  his  beneficiary  to  maintain  an  action  on  such  rein- 
surance contract    p.  628. 

3.  Insurance.  —  Reinsurance.  —  Action  against  Reinsurer. — Com- 
plaint. — Allegations  as  to  Reinsurance  Contract. — In  an  action  by 
the  beneficiary  of  a  life  policy  against  a  reinsurer,  in  the  absence 
of  a  reinsurance  policy,  the  complaint  must  allege  directly  whether 
the  contract  of  reinsurance  was  oral  or  written,  and,  if  written, 
a  copy  thereof  must  be  made  part  of  the  complaint,    p.  629. 

4.  Insurance. — Reinsurance. — lAdbility  of  Reinsurer. — Rights  of 
Insured. — Though  generally  the  liability  of  the  reinsurer  is  solely 
to  the  reinsured,  it  is  competent  for  the  reinsurer  to  make  the  re- 
insurance contract  inure  directly  to  the  benefit  of  the.  party  orig- 
inally insured,  and  in  Jurisdictions  allowing  a  third  party  to  main- 
tain an  action  on  a  contract  made  for  his  benefit,  he  may  recover 
directly  from  the  reinsurer,    p.  630. 
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5.  IwBUBANCK. — Life  Insurance, — Action  on  Policy, — Complaint, — 
Allegations  of  Performance  of  Conditions. — Sufficiency, — ^Where  a 
life  policy  provided  that  a  failure  to  furnish  proof  of  the  death 
of  insured  within  one  year  thereafter  should  be  a  conclusiye  bar 
to  recovery  thereon,  the  insurer's  liability  did  not  attach  ipso  facto 
upon  the  death  of  the  insured,  but  depended  on  the  furnishing  of 
such  proof  by  some  one  on  behalf  of  the  insured  or  his  beneficiary, 
and,  in  an  action  on  such  policy,  an  allegation  in  the  complaint 
that  insured  had  performed  all  the  conditions  of  the  policy  is  in- 
sufficient to  show  tliat  the  required  proof  of  death  had  been  fur- 
nished,   p.  630. 

6.  Insubance. — Life  Insurance,  —  Contract, —  Validity, — The  par- 
ties to  a  life  insurance  contract  had  a  right  to  agree  that  "the 
comimny  must  be  furnished  at  its  office  in  the  city  of  Indianapolis 
with  proof  of  death,"  within  a  year,  and  that  a  failure  to  do  so 
should  be  a  conclusive  bar  to  any  recovery  on  the  policy,  and  it 
was  the  duty  of  insured  to  have  informed  his  beneficiary,  or  some 
other  person,  of  the  existence  of  the  policy,  and  of  such  condition 
so  that  the  proofs  of  death  could  be  furnished,    p.  632. 

7.  Insubance. — Life  Insurance, — Policy. — Construction. — Condition 
as  to  Proof  of  Death. — Necessity  of  Compliance. — C/ontracts  of 
Insurance,  when  of  doubtful  meaning  or  when  open  to  two  con- 
structions, are  to  be  construed  against  the  insurance  company,  but 
where  the  contract  plainly  requires  that  some  one  on  behalf  of 
insured  make  proof  of  insured's  death  within  a  stipulated  time, 
nothing  less  than  an  act  of  God  will  excuse  failure  to  make  such 
proof,  and  unless  such  proof  is  made  or  waived,  the  right  of  action 
Is  forfeited  where  the  policy  so  provides,    p.  633. 

8.  Insubance. — Life  Insurance, — Contract. — Failure  to  Make  Proof 
of  Death. — ^In  a  beneficiary's  action  against  a  reinsurer  on  a  life 
policy  issued  by  the  original  insurer,  providing  that  "the  company 
must  be  furnished  at  its  office  in  the  city  of  Indianapolis  with 
proof  of  death,"  within  one  year,  the  failure  of  plaintiff  .to  fur- 
nish proof  of  death  within  the  time  required  by  the  policy  is  not 
sufficiently  excused  because  the  reinsurer  did  not  maintain  an 
office  in  the  State  of  Indiana,  to  plaintiff's  knowledge,    p.  634. 

9.  Insxtbance. — Life  Insurance.—^Contract, — Proof  of  Death. — FafUr 
ure  to  Make. — The  instantaneous  death  of  insured  would  not  con- 
stitute an  act  of  God,  excusing  failure  to  make  proof  of  death 
within  the  time  stipulated  in  an  insurance  policy,    p.  634. 

10.  Pleading. — Departure. — What  constitutes. — A  reply  must  sup- 
port the  complaint,  and  a  violation  of  this  rule  constitutes  a  de- 
parture which  must  be  attacked  by  a  demurrer,    p.  636. 

11.  Insubance. — Life  Insurance. — Action  on  Policy. — Reply  Not 
Supporting  Complaint. — Sufficiency. — In  an  action  on  a  policy  of 
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life  insurance,  where  the  complaint  alleged  that  insured  fully 
performed  all  the  terms  and  conditions  of  the  policy,  and  a  para- 
graph of  reply  admitted  that  he  did  not  so  perform  and  alleged 
a  waiver  of  performance,  the  reply  was  subject  to  demurrer  on 
the  ground  of  departure,    p.  635. 

12.  Appeal. — Ajffinnance. — Correct  Determination  of  Cctuae, — Er- 
roneous Ruling  on  Demurrer. — Where  upon  the  whole  record  the 
court  on  appeal  is  satisfied  that  a  fair  trial  was  had  and  a  cor- 
rect result  reached,  the  cause  will  not  be  reversed  because  of 
error  in  overruling  a  demurrer  or  a  motion  to  make  more  specific, 
p.  636. 

13.  iNSxntANCE. — Reinsurance, — Consent  of  Insured  in  Mutual  Con^ 
panv.—8tatute,^The  provision  of  §4753  Burns  1914,  Acts  1897  p. 
318,  that  no  contract  reinsuring  the  risks  of  a  mutual  company 
can  be  entered  into  unless  authorized  and  approved  by  two-thirds 
of  the  policy-holders  attending  a  meeting  for  that  purpose,  ren- 
ders inapplicable,  in  such  cases,  the  rule  that  a  policy-holder  is 
not  bound  by  a  reinsurance  contract,  because  he  is  not  a  party 
to  it  and  is  without  voice  in  its  making,    p.  636. 

14.  Appeal. — Briefs. — AppellanVs  Recital  of  Evidence. — Appellee's 
Failure  to  Challenge. — Effect. — ^Where  appellee  makes  no  objec- 
tion to  appellant's  recital  of  the  evidence,  the  court  on  appeal  will 
accept  such  recital  as  correct,    p.  637. 

15.  Insurance.  —  Life  Insurance.  —  Action  on  Policy.  —  Insured's 
Knowledge  of  Reinsurance  Contract, — Evidence. — In  a  benefici- 
ary's action  on  a  life  policy  against  a  reinsurer,  evidence  h€ld 
insufficient  to  show  that  insured,  at  the  time  he  received  the  re- 
insurance policy  issued  to  him  by  the  reinsurer,  and  at  all  times 
thereafter,  was  Ignorant  of  the  terms  of  the  reinsurance  contract, 
p.  637. 

16.  Insurance. — Reinsurance. — Action  on  Policy. — Failure  to  Pay 
Premiums. — Finding  of  Fact. — Sufficiency  of  Evidence, — In  a  ben- 
eficiary's action  on  a  life  policy  against  a  reinsurer,  evidence 
held  insufficient  to  sustain  a  finding  that  insured  refused  to  rec- 
ognize the  reinsurance  contract  as  binding  and  that  his  failure 
to  pay  premiums  was  because  defendant  demanded  a  premium 
greatly  in  excess  of  the  amount  charged  in  the  original  policy, 
p.  638. 

17.  Insxtrance. — Life  Insurance. — Action  on  Policy. — Failure  to 
Furnish  Proof  of  Death. — Finding  of  Fact. — Sufficiency  of  Evi- 
dence.— ^In  a  beneficiary's  action  on  a  life  policy  against  a  rein- 
surer, where  plaintiff  had  in  her  possession  the  policy  sued  on, 
the  reinsurance  policy,  and  letters  to  insured,  which  gave  sufficient 
information  to  enable  her  to  have  furnished  proof  of  death  as  re- 
quired by  the  policy,  there  was  no  legal  excuse  for  failure  to  fur- 
nish such  proof  and  the  action  could  not  be  maintained,    p.  647. 
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From  Cass  Circuit  Court  J.  P.  Wasoity  Special 
Judge. 

Action  by  Roxie  E.  Bamett,  administratrix  of  the 
estate  of  George  E.  Barnett,  deceased,  against  the 
Federal  Life  Insurance  Company.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Reversed, 

C.  A.  Atkinson  and  Long,  Tarlott  <&  Bonder,  for 
appellant. 

William  L.  Barnum,  Jr.,  and  Joseph  M.  Rdbb,  for 
appellee. 

MoMahan,  J. — The  Model  Life  Insurance  Com- 
pany, hereinafter  called  the  Model,  organized  and 
doing  business  on  the  assessment  plan  under  Acts 
1897  p.  318,  §4739  et  seq.  Burns  1914,  issued  a  policy 
of  insurance,  for  $2,500  on  the  life  of  George  E.  Bar- 
nett, November  7,  1901.  This  is  an  action  by  appel- 
lee, as  administratrix  of  his  estate,  against  appellant 
on  said  policy.  The  amended  complaint,  hereinafter 
referred  to  as  the  complaint,  upon  which  this  case 
was  tried,  after  alleging  the  incorporation  of  the 
Model  and  the  issuance  of  said  policy,  a  copy  of  which 
was  attached  to  and  made  a  part  of  said  complaint 
by  exhibit,  alleged:  **That  the  said  George  E.  Bar- 
nett in  all  things  fully  observed,  kept,  performed  and 
fulfilled  all  and  singular,  the  things  which  were  on 
his  part  to  be  observed,  performed  and  fulfilled,  ac- 
cording to  the  conditions,  form  and  effect  of  said 
policy  of  insurance  up  to  and  including  February 
16  A.  D.  1908;'^  that  on  March  12,  1904,  pursuant  to 
a  certain  transaction  between  the  Model  and  appel- 
lant, the  Model  transferred  to  appellant  all  of  its 
property  and  outstanding  insurance  risks,  including 
that  upon  the  life  of  George  E.  Bamett  and,  in  con- 
sideration of  such  transaction  and  transfer,  appel- 
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lant  assumed  and  agreed  to  perform  each  and  every 
obligation  and  promise  theretofore  made  by  the 
Model  to  its  members;  that  George  E.  Bamett  died 
on  February  16,  1908 ;  that  the  Model  ceased  to  exist 
and  ceased  to  have  or  maintain  any  office  in  the  city 
of  Indianapolis  from  and  after  March  12,  1904;  that 
proof  of  the  death  of  said  insured  could  not  be  fur- 
nished to  the  Model  as  was  required  by  said  policy; 
that  appellee  in  February,  1910,  notified  appellant  of 
the  death  of  said  insured  and  requested  blanks  and 
instructions  as  to  making  of  proofs  of  loss  under  said 
policy — No.  5299 — ^but  that  appellant  refused  to  fur- 
nish the  blanks,  and  denied  that  the  policy  was  of 
any  force  or  validity;  that  appellant  was  a  nonresi- 
dent corporation  of  the  State  of  Indiana  at  the  time 
of  the  death  of  the  insured,  and,  from  that  time  to 
the  bringing  of  this  action,  had  no  office  or  place  of 
business  in  Indiana  to  the  knowledge  of  appellee; 
that  prior  to  February,  1910,  she  had  no  knowledge 
of  the  location  of  appellant's  office  or  place  of  busi- 
ness, and  for  that  reason  was  unable  to  give  appellant 
notice  of  the  death  of  said  insured  before  February, 
1910;  that,. upon  learning  the  address  and  place  of 
business  of  appellant,  she  promptly  notified  it  of  the 
death  of  the  insured. 

Appellant  filed  a  motion  to  make  this  complaint 
more  specific  by  requiring  appellee  to  state  whether 
or  not  the  transaction  of  March  12,  1904,  between 
the  Model  and  appellant  was  in  writing,  and  to  set 
forth  whether  the  alleged  assumption  and  agreement 
by  appellant  to  perform  the  obligations  of  the  Model 
was  in  writing,  and,  if  in  writing,  to  set  out  the  terms 
and  conditions  of  such  assumption.  This  motion  be- 
ing overruled,  appellant  filed  its  demurrer  for  want 
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of  facts.  The  grounds  specified  in  the  memorandum 
being:  (1)  That  the  complaint  does  not  state  the  facts 
concerning  the  transfer  to  appellant;  the  nature,  ex- 
tent and  character  of  the  consideration  for  such 
transfer,  assumption  and  agreement,  but  mere  legal 
conclusions;  (2)  that  no  proof  of  the  death  of  the 
insured  was  furnished  within  one  year  after  the  death 
of  the  insured  as  required  by  the  policy  sued  on,  and 
that  the  complaint  failed  to  show  performance  by  the 
appellee  of  the  conditions  precedent  to  entitle  her  to 
maintain  this  action. 

The  demurrer  being  overruled,  appellant  filed  an 
answer  in  five  paragraphs,-  the  first  of  which  was  a 
general  denial. 

The  second  admitted  that  appellee  was  the  admin- 
istratrix of  the  estate  of  the  insured;  that  appellant 
was  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Illinois,  and  engaged  in  life  in- 
surance business ;  that  on  November  7, 1901,  and  con- 
tinuously to  March  12,  1904,  the  Model  was  a  mutual 
life  insurance  company;  that  on  November  7,  1901, 
George  E.  Barnett  became  a  member  of  said  Model, 
on  which  date  the  Model  issued  to  him. a  policy  of 
insurance  for  $2,500  for  an  annual  premium  of  $90.35, 
and  that  it  believed  that  the  copy  attached  to  the 
complaint  was  a  correct  copy  of  the  policy,  but  it 
denied  that  the  insured  fulfilled  the  obligations  on 
his  part  according  to  the  terms  of  the  policy.  It  also 
alleged  that  on  March  12, 1904,  the  Model  and  appel- 
lant entered  into  a  written  contract  of  reinsurance 
under  the  terms  of  which  appellant  reinsured  the 
policies  of  the  Model  then  outstanding  on  the  lives 
of  the  then  living  policy-holders,  and  that  the  obliga- 
tions assumed  by  appellant  as  to  said  policies  and 
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policy-holders  were  assumed  subject  to  and  in  accord- 
ance with  the  terms  of  said  reinsurance  contract  and 
not  otherwise ;  that  the  policy  sued  on  was  one  of  the 
policies  so  reinsured  by  appellant;  that,  under  and 
pursuant  to  the  terms  of  said  reinsurance  contract, 
appellant  issued  and  delivered  to  said  Bamett  its 
reinsurance  policy  dated  March  12,  1904,  which  re- 
insurance policy  was  in  March,  1904,  received,  ac- 
cepted and  retained  by  said  Barnett,  and  which  rein- 
surance policy  became,  and  was,  a  part  of  the  con- 
tract of  insurance  between  the  appellant  and  the  in- 
sured. 

After  admitting  that  the  insured,  George  E.  Bar- 
nett, died  on  February  16,  1908,  it  alleged  that  the 
president  and  t^e  secretary  of  the  Model  at  the  time 
when  the  policy  sued  on  was  issued  continued  to  be 
such  president  and  secretary  from  that  time  to  March 
12,  1904,  and  that  no  persons  were  elected  by  said 
Model  to  succeed  such  persons  subsequently  to  said 
date ;  that,  when  said  policy  was  issued  both  the  pres- 
ident and  the  secretary  resided  in  the  city  of  Indian- 
apolis, and  continued  to  reside  therein  up  to  and 
subsequently  to  1910;  that  they  continued  as  presi- 
dent and  secretary  of  the  Model  after  March  12, 1904, 
for  the  purpose  of  service  of  summons  and  notice  and 
for  the  purpose  of  having  proofs  of  death  furnished 
to  said  Model ;  that  appellee  never  made  any  attempt 
to  ascertain  i][ie  whereabouts  of  the  president  and 
the  secretary,  or  either  of  them,  and  never  made  any 
attempt  or  offer  to  furnish  proofs  of  the  death  of  said 
insured  to  said  Model  or  to  appellant  for  more  than 
one  year  after  the  death  of  said  insured;  that  appel- 
lant had  an  office  in  the  business  part  of  the  city  of 
Indianapolis  continuously  from  March,  1904,  to  1912. 
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That  the  policy  sued  on  provided,  among  other  things, 
as  follows : 

*' Within  one  year  after  the  death  of  the  in- 
sured, the  company  must  be  furnished  at  its  o£ce 
in  the  City  of  Indianapolis  with  proof  of  death 
which  shaU  comprise  satisfactory  statements  es- 
tablishing  the  validity  of  the  claim,  and  said 
lapse  of.  time  before  filing  such  proof  shaU  be  a 
conclusive  bar  to  any  recovery  hereon.'* 

That  no  notice  was  ever  given  to  the  Model  of  the 
death  of  the  insured,  and  that  no  notice  of  Ms  death 
was  given  to  appellant  until  more  than  two  years 
after  his  death ;  that  appellee  by  reasonable  diligence 
could  have  located  and  ascertained  the  address  in  In- 
dianapolis of  the  president  and  the  secretary  of  the 
Model  prior  to  the  expiration  of  one  year  from  the 
death  of  the  insured,  but  that  she  made  no  attempt 
to  do  so,  or  to  notify  the  Model  of  said  death;  that 
appellee  had  knowledge  of  the  reinsurance  policy 
issued  by  appellant  to  the  insured  within  one  year 
from  the  death  of  the  insured,  and  that  the  said  rein- 
surance policy  showed  on  its  face  the  location  and 
post  office  address  of  appellant ;  that  the  annual  pre- 
mium on  said  policy  became  due  and  payable  Novem- 
ber 7,  1904,  and  that  it  was  not  paid,  by  reason  of 
which  said  policy  lapsed. 

A  copy  of  the  reinsurance  contract  between  appel- 
lant and  the  Model,  and  a  copy  of  the  reinsurance 
policy  issued  by  appellant  to  the  insured  were  at- 
tached to  and  made  a  part  of  this  paragraph  of 
answer.  The  third  and  fourth  paragraphs  of  answer 
were  stricken  out  on  motion  of  appellee  and  are  there- 
fore omitted.    Appellee  filed  a  reply  in  two  para- 
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graphs.  The  first  paragraph  admits  that  the  Model 
and  the  appellant  entered  into  the  written  contract 
as  alleged  in  appellant's  answer,  and  alleges  that 
said  contract  was  entered  into  by  said  companies 
without  the  knowledge  or  consent  of  the  insured; 
that,  when  so  entered  into,  the  Model  was  in  posses- 
sion of  cash,  bonds  and  notes  of  the  aggregate  value 
of  $50,000,  held  by  it  for  the  benefit  of  its  policy- 
holders ;  that  the  annual  premium  charged  by  appel- 
lant of  a  person  the  age  of  insured  for  a  policy  like 
the  one  issued  to  him  by  the  Model  was  greatly  in 
excess  of  what  he  was  required  to  pay  the  Model  and 
that,  by  the  terms  of  said  reinsurance  contract,  the 
appellant  was  privileged  to  charge  against  the  policy 
held  by  the  insured  the  same  annual  premium  charged 
by  it  against  like  policies  issued  by  it,  and  also  to 
charge  a  large  sum  to  constitute  a  reserve  fund, 
which  should  be  deducted  from  any  amount  due  the 
beneficiary  on  the  death  of  the  insured;  that  said 
insured  had  no  knowledge  of  the  said  provisions  and 
did  not  consent  thereto ;  that  the  Model  prior  to  No- 
vember, 1904,  delivered  all  of  its  assets  to  appellant, 
abandoned  its  office  in  the  city  of  Indianapolis,  de- 
nuded itself  of  all  means  to  meet  these  obligations, 
ceased  to  transact  business,  and  never  thereafter 
maintained  an  office  where  the  insured  could  have 
paid  the  premiums  due  on  its  policy  or  where  proof 
of  death  could  be  made  as  provided  in  the  policy  sued 
on;  that  the  insured  complied  with  all  the  conditions 
of  the  policy  so  long  as  the  Model  continued  to  do 
business  and  to  receive  premiums  and  did  not  there- 
after pay  any  premiums  on  said  policy  to  the  Model 
for  the  reason  that  it  had  abandoned  its  contract  and 
made  no  provisions  for  receipt  of  premiums  or  the 
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payment  of  benefits  to  those  entitled  thereto  by  the 
terms  of  its  policies.  It  is  also  alleged  that,  after 
the  Model  and  appellant  entered  into  the  said  rein- 
surance contract,  the  appellant  claimed  and  asserted 
that  its  liability  to  the  policy-holders  of  the  Model 
was  governed  entirely  by  said  contract,  and  that  it 
had  the  right  to  charge  the  policy-holders  of  the 
Model  premiums  as  provided  for  in  said  contract, 
and  to  charge  and  assess,  said  policies  with  liens  as 
therein  provided,  and  demanded  that  the  insured  pay 
such  additional  premiums  and  consent  to  such  addi- 
tional assessments  and  liens,  on  penalty  of  the  for- 
feiture of  his  policy;  that  the  insured  refused  to 
comply  with  such  demands,  whereupon  appellant  de- 
clared said  policy  forfeited  and  denied  all  liability 
thereunder ;  that  said  insured  was  at  all  times  ready, 
willing  and  able  to  pay  the  premiums  and  assess- 
ments due  on  said  policy  according  to  its  terms ;  that 
appellee  and  the  children  of  decedent,  who  were  al- 
leged to  be  under  twenty-one  years  of  age,  were  inex- 
perienced in  business  matters  and  knew  nothing  about 
the  Model  and  appellant  or  about  the  contract  of  re- 
insurance until  about  February  1, 1910 ;  that  the  only 
provision  in  said  contract  of  reinsurance  regarding 
the  notice  of  the  death  of  the  insured  provided  that 
such  proofs  should  be  furnished  on  forms  in  use  by 
the  appellant ;  that,  as  soon  as  she  learned  about  the 
facts  concerning  said  policy  and  contract,  she  wrote 
appellant  informing  it  of  the  death  of  the  insured 
and  requesting  blanks  on  which  to  make  proof  of  the 
death  of  insured ;  that  appellant  thereupon  denied  all 
liability  on  the  policy  mentioned  in  the  complaint,  and 
thereby  waived  proof  of  death ;  that  both  the  appel- 
lant and  the  Model  waived  the  payment  of  the  pre- 
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miums  due  on  said  policy  November  7, 1904,  and  sub- 
sequently thereto. 

The  cause  was  tried  by  the  court,  and  at  the  request 
of  the  parties  the  facts  were  found  specially.  The 
facts  so  found  are  in  substance  as  follows :  1.  That 
the  Model  on  and  prior  to  November  7,  1901,  was  a 
corporation  organized  under  the  laws  of  Indiana  for 
the  purpose  of  engaging  in  life  insurance  business 
as  a  mutual  company.  2.  That  on  March  12,  1904, 
appellant  was  a  corporation  organized  under  the  laws 
of  Illinois,  and  was  then  and  still  is  authorized  to 
engage  in  life  insurance  in  this  state.  3.  On  Novem- 
ber 7,  1^1,  said  Model  issued  to  George  E.  Barnett 
a  policy  for  $2,500  at  an  annual  premium  of  $90.35 
payable  at  the  office  of  the  company  or  its  authorized 
agent  who  might  produce  a  receipt  signed  by  the 
president  and  secretary  of  said  company,  said  policy 
being  numbered  1546,  and  being  set  out  in  full.  4.  On 
March  12, 1904,  said  Model  without  the  consent  of  the 
insured  entered  into  a  written  contract  with  appel- 
lant whereby  said  Model  transferred  all  of  its  assets 
to  appeUant  and  abandoned  its  office  in  the  city  of 
Indianapolis,  and  since  said  time  has  maintained  no 
office  nor  transacted  any  business;  that,  by  reason 
of  said  contract  with  the  appellant,  the  Model  de- 
prived itself  of  its  power  and  ability  to  carry  out  said 
contract  of  insurance  with  the  insured,  which  facts 
were  known  to  appellant.  5.  For  this  finding  the 
court  set  out  a  copy  of  the  reinsurance  contract  be- 
tween appellant  and  the  Model.  6.  At  the  time  said 
reinsurance  contract  was  entered  into,  the  Model 
owned  and  possessed  assets  which  it  held  in  trust 
for  its  policyholders  to  the  value  of  $43,000,  which 
were  delivered  by  it  to  appellant  under  said  contract, 
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7.  After  the  making  of  said  contract,  and  in  consider- 
ation thereof,  appellant  issued  to  said  Barnett  its 
certificate  of  reinsurancCi  which  reads  in  part  as  fol- 
lows: 

''Incorporated  Under  the  Laws  of  Illinois 

Federal  Life  Insurance  Company. 

Number  5299  Amount 

$5000. 
Chicago. 

**This  Policy  of  Reinsurance  Is  Issued  To 
George  E.  Bamett  of  Logansport,  County  of 
Cass,  State  of  Indiana,  to  be  attached  to  Cer- 
tificate or  Pc^licy  No.  1546,  of  the  Model  Life 
Insurance  Company  of  Indiana,  and  subject  to  all 
the  provisions  of  the  contract  of  reinsurance  be- 
tween said  The  Model  Life  Insurance  Company 
and  this  Company,  dated  March  12, 1904,  consti- 
tutes Policy  No.  5299  of  the 

Federal  Life  Insurance  Company 
of  Chicago,  Illinois.'* 

Said  certificate  was  received  by  appellee's  intestate 
and  retained  by  him  up  to  the  time  of  his  death.  This 
policy,  except  as  above  stated,  is  identical  in  form 
with  the  reinsurance  policy  copiedinFederal Life  Ins. 
Co.  V.  Kerr  (1910),  173  Ind.  613,  89  N.  E.  398,  91  N.  E. 
230.  8.  When  said  Barnett  received  said  certificate 
so  issued  by  appellant,  and  at  all  times  thereafter, 
he  was  ignorant  of  the  terms  of  said  contract  entered 
into  between  the  Model  and  appellant.  9.  That  said 
Barnett  paid  all  premiums  due  from  him  to  the  Model 
so  long  as  the  Model  continued  to  do  business  or  to 
maintain  an  office  in  the  city  of  Indianapolis  or  to 
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have  agents  who  were  authorized  to  receive  and  re- 
ceipt for  premiums  as  provided  in  the  policy.  10. 
That  the  annual  premium  charged  by  appellant  for  a 
policy  of  the  same  amount  and  character  as  that  held 
by  Bamett  in  the  Model,  upon  policies  issued  by  ap- 
pellant to  its  patrons,  was  greatly  in  excess  of  the 
.premium  Barnett  contracted  to  pay  the  Model  for 
the  policy  sued  on  and,  by  the  terms  of  said  reinsur- 
,ance  contract,  the  appellant  was  privileged  to  charge 
•policyholders  in  the  Model  the  same  premium  for  car- 
rying their  insurance  as  was  charged  by  appellant 
upon  policies  originally  issued  by  it,  and,  in  addition 
thereto,  to  charge  against  the  Model  policies  a  large 
smn  to  constitute  a  reserve  fund  upon  which  interest 
should  be  charged  and  which  should  be  deducted  from 
any  amount  due  the  beneficiary  on  the  death  of  the 
insured;  that  said  insured  did  not  consent  to  said 
condition  and  had  no  knowledge  thereof  until  after 
said  contract  was  entered  into ;  that  appellant  claimed 
of  said  insured  that  the  extent  of  its  liability  was 
measured  by  said  reinsurance  contract,  and  claimed 
the  right  to  charge  his  policy  with  the  liens  therein 
provided  and  demanded  that  said  insured  pay  such 
additional  premiums  on  the  penalty  of  forfeiting  his 
policy;  that  the  insured  refused  to  comply  with  said 
demand  or  recognize  the  reinsurance  contract  as  bind- 
ing upon  him,  whereupon  the  appellant  declared  said 
policy  lapsed  and  forfeited;  that  neither  the  insured 
nor  any  person  in  his  behalf  thereafter  paid  or  ten- 
dered to  the  appellant  or  to  the  Model  any  sum  what- 
ever as  premiums  on  said  policy,  and  that  he  died 
intestate  on  February  16,  1908,  and  left  an  estate  of 
the  probable  value  of  $5,000  with  an  indebtedness  of 
about  $1,000;  that  he  left  appellee,  his  widow,  and 
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three  infant  children  not  under  guardianship  and  in- 
capable of  comprehending  the  nature  of  the  contract 
of  insurance  or  of  the  rights  of  the  insured  or  his 
beneficiaries  therein;  that  plaintiff  had  no  means  at 
the  time  of  the  death  of  the  insured  of  knowing  the 
terms  of  said  reinsurance  contract,  or  the  legal  rights 
of  the  insured  and  his  beneficiaries,  and  the  liability 
of  appellant;  that,  within  thirty  days  from  the  time 
she  became  informed  of  the  facts  of  the  legal  liability 
of  appellant,  she  gave  the  appellant  notice  in  writing 
of  the  death  of  the  insured,  and  her  claim  against  ap- 
pellant for  the  amount  due  on  the  policy  issued  by  the 
Model ;  that  said  notice  was  received  by  the  appellant, 
and  that  it  denied  all  liability  on  said  policy  on  the 
sole  ground  that  the  insured  had  allowed  said  policy 
to  lapse  by  failure  to  pay  the  premiums  due  thereon 
after  November  7, 1903. 

The  court  thereupon  stated  its  conclusions  of  law 
in  favor  of  appellee,  to  each  of  which  appellant  ex- 
cepted, and  thereafter  filed  its  motion  for  a  new  trial. 
The  specifications  stated  in  the  motion  being  that  the 
decision  of  the  court  is  (1)  not  sustained  by  sufficient 
evidence,  (2)  is  contrary  to  law;  that  the  court  erred 
(3)  in  admitting  and  (4)  in  excluding  certain  evi- 
dence. 

Appellant  filed  a  motion  in  arrest  of  judgment, 
which  was  overruled,  and  judgment  was  rendered  for 
appellee  for  $2,138.60  with  interest  from  November 
15,  1910,  that  being  the  amount  of  the  policy  less  the 
unpaid  premiums  amounting  to  $301.40. 

The  errors  relied  upon  for  reversal  are:  (1)  The 
overruling  of  the  motion  to  make  the  complaint  more 
specific;  (2)  overruling  demurrer  to  complaint; 
(3,  4)  the  sustaining  of  appellee's  motion  to  strike 
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out  and  in  striking  out  the  third  and  fourth  para- 
graphs of  appellant's  answer;  (5)  overruling  appel- 
lant's motion  to  strike  out  parts  of  the  first  para- 
graph of  reply;  (6)  overruling  demurrer  to  first  para- 
graph of  reply;  (9)  in  overruling  appellant's  niotion 
to  set  aside  former  ruling  overruling  demurrer  to 
complaint;  (10)  in  overruling  appellants'  motion  ask- 
ing the  court  to  find  the  facts  and  law  to  be  in  favor 
of  appellant,  and  to  render  judgment  accordingly; 
(11)  that  the  court  erred  in  each  of  its  conclusiona 
of  law;  (12)  in  overruling  a  motion  for  a  new  trial; 
and  (13)  in  overruling  the  motion  in  arrest  of  judg- 
ment. 

In  considering  the  questions  involved  in  this  ap- 
peal as  they  relate  to  the  pleadings,  it  is  necessary 
that  we  keep  in  mind  that  this  is  an  action  to 

1.  recover  a  personal  judgment  against  the  appel- 
lant on  a  policy  issued  by  the  Model,  and 
where  there  was  a  written  contract  of  reinsurance 
executed  by  the  Model  and  appellant,  and  where 
neither  the  reinsurance  contract  nor  the  reinsurance 
policy  issued  by  the  appellant  is  made  a  part  of  the 
complaint,  as  was  done  in  Federal  Life  Ins.  Co,  v. 
Petty  (1912),  177  Ind.  256,  97  N.  E.  1011,  and  Federal 
Life  Ins.  Co.  v.  Kerr,  supra.  The  first  contention  of 
appellant  is  that  the  court  erred  in  overruling  its 
motion  to  make  the  complaint  more  specific.  The  only 
attempt  to  connect  the  appellant  with  the  policy  sued 
on  is  in  that  part  of  the  complaint  where.it  is  alleged 
that  pursuant  to  a  certain  transaction  between  the 
Model  and  the  appellant,  by  which  the  Model  trans- 
ferred to  the  appellant  all  of  its  property,  assets  and 
members  and,  in  consideration  of  such  transfer,  the 
appellant  assumed  and  agreed  to  perform  every  ob- 


628  APPELLATE  COURT  OP  INDIANA, 


Federal  Life  Ins.  Go.  v.  Bamett,  Admx. — 71  Ind.  App.'613. 

ligation  theretofore  made  by  the  Model  to  its  mem- 
bers. 

The  contract  between  the  appellant  and  the  Model 

was  entered  into  under  §4753  Bums  1914,  Acts  1897 

p.  318,  and,  having  been  made  for  the  benefit 

2.  of  the  policyholders  of  the  Model,  such  policy- 
holder, or,  in  case  of  his  death,  his  beneficiary 
may  maintain  an  action  on  such  reinsurance  contract 
against  appellant. 

In  the  absence  of  the  reinsurance  policy  being  is- 
sued by  appellant  to  the  insured,  as  was  alleged  in  the 
Petty  and  Kerr  cases,  supra,  the  contract  of 

1.  reinsurance  is  the  foundation  of  the  cause  of 
action  and  must  be  made  a  part  of  the  com- 
plaint in  order  to  authorize  a  personal  judgment 
against  the  appellant.  Appellants'  liability  rests  on 
the  contract  of  assumption  or  reinsurance.  Spande  v. 
Western  Life  Indemnity  Co.  (1912),  61  Ore.  220,  117 
Pac.  973,  122  Pac.  38.  Appellee  contends  that  the 
complaint  is  founded  on  the  policy  of  insurance  issued 
by  the  Model,  and  not  on  the  contract  of  reinsurance 
between  appellant  and  the  Model,  and  cites  Federal 
Life  Ins.  Co.  v.  Kerr,  supra;  Federal  Life  Ins.  Co.  v. 
Petty,  supra;  Federal  Life  Ins.  Co.  v.  Arnold  (1910), 
4^6  Ind.  App.  114,  90  N.  E.  493,  91  N.  E.  357;  Federal 
Life  Ins.  Co.  v.  Risinger  (1910),  46  Ind.  App.  146,  91 
N.  E.  533;  Federal  Life  Ins.  Co.  v.  Maxam  (1919),  70 
Ind.  App.  266, 117  N.  E.  801,  118  N.  E.  839,  and  Fed- 
eral Life  Ins.  Co.  v.  Weedon,  Admr.  (1918),  68  Ind. 
App.  529,  118  N.  E.  842,  as  being  decisive  upon  this 
and  other  questions  involved  in  this  appeal.  In  each 
of  the  cases  cited  by  appellee  the  reinsurance  policy 
issued  by  appellant  was  made  part  of  the  complaint, 
and  the  court  in  each  of  those  cases  held  that  when 
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that  was  done  it  was  not  necessary  to  make  the  con- 
tract of  reinsurance  a  part  of  the  complaint.  We  are 
not  questioning  the  correctness  of  those  decisions. 
We  simply  hold  that  they  are  not  applicable  to  the 
question  now  under  consideration.  McDUl  v.  Gunn 
(1873),  43  Ind.  315;  Helms  v.  Kearns  (1872),  40  Ind. 
124.  In  the  absence  of  the  reinsurance  contract  there 
can  be  no  recovery.  There  must  be  an  agreement  of 
some  kind  before  appellant  can  be  held  personally 
liable.  Bateman  v.  Butler  (1890),  124  Ind.  223,  24 
N.  E.  989;  State,  ex  rel.  v.  Kelso  (1884),  94  Ind.  587; 
Rodenbarger  v.  Bramhlett  (1881),  78  Ind.  213 ;  South- 
ern, etc.,  Sav.  Inst.  v.  Roberts  (1908),  42  Ind.  App. 
653,  86  N.  E.  490. 

In  Rish  V.  Hoffman  (1879),  69  Ind.  137,  Risk  pur- 
chased a  tract  of  land  and,  as  part  of  the  purchase 
price,'  assumed  the  payment  of  a  certain  note  and 
mortgage  held  by  Hoffman.  Hoffman  sued  Risk  for 
the  amount  due  on  the  mortgage.  The  court  in  the 
course  of  its  opinion  said :  *  *  The  agreement  of  Risk 
to  pay  off  the  mortgage  on  the  land  is  the  foundation 
of  this  action.'* 

In  Davis  v.  Hardy  (1881),  76  Ind.  272,  the  court 
said:  ^*  *No  one  save  Edwards,  who  it  is  alleged, 
assumed  the  payment  of  the  note,  was  liable.  He  was 
not  liable  on  the  note  and  mortgage,  but  on  his  prom- 
ise to  pay  the  debt.' ''  So  in  the  instant  case  we 
must  look  elsewhere  than  to  the  Model  policy  for  the 
liability  of  appellant.  We  must,  in  the  absence  of  a 
reinsurance  policy  having  been  issued  by  appellant 
to  George  E.  Barnett,  look  to  the  reinsurance  con- 
tract between  the  Model  and  appellant.  This  was 
recognized  by  appellee  in  her  complaint,  but, 

3.  instead  of  directly  alleging  that  the  contract 
of  reinsurance  was  oral  or  written,  so  worded 
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her  complaint  as  to  leave  the  presumption  that  the 
contract  was  oral.  The  appellant  had  the  right  to 
know  whether  appellee  was  seeking  to  recover  on  an 
oral  or  on  a  written  contract,  and,  if  on  a  written 
contract,  to  have  a  copy  of  the  sajne  made  a  part  of 
the  complaint. 

While  **a8  a  general  rule  the  liability  of  the  rein- 
surer is  solely  to  the  reinsured,    *     *    *    it  is  com- 
petent  •    •    •   for  the  reinsurer  to  make  the 

4.  reinsurance  contract  inure  directly  to  the  bene- 
fit of  the  party  originally  insured,  and  in  jur- 

isdictions  where  a  third  party  is  allowed  to  maintain 
an  action  on  a  contract  made  for  his  benefit,  he  may, 
in  such  case,  recover  directly  from  the  reinsurer.*' 
24  Am.  and  Eng.  Ency.  Law  (2d  ed.)  258;  Ruohs  v. 
Insurance  Co.  (1903),  111  Tenn.  405,  78.  S.  W.  85, 102 
Am.  St.  790 ;  Spande  v.  Western  Life  Indemnity  Co., 
supra. 

It  was  error  to  overrule  the  motion  to  make  the 
complaint  more  specific. 

The  appellant  contends  that  the  court  erred  in 

overruling  its  demurrer  to  the  complaint.    The  first 

contention  is  that  the  complaint  shows  that 

5.  proof  of  death  was  not  furnished  within  one 
year  after  the  death  of  the  insured  as  was  re- 
quired by  the  policy  of  insurance.  The  policy  pro- 
vided that  a  failure  to  furnish  proof  of  the  death 
of  the  insured  to  the  Model  at  its  office  in  the  city 
of  Indianapolis  within  one  year  after  the  death  of 
the  insured  should  be  a  conclusive  bar  to  any  recov- 
ery thereon.  The  liability  of  appellant  to  pay  the 
amount  named  in  the  policy  of  insurance  did  not  at- 
tach ipso  facto  upon  the  death  of  the  insured.  It  de- 
pended upon  the  performance  by  some  one  on  behalf 
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of  the  insured  or  His  beneficiary  of  a  condition  prece- 
dent, namely  to  furnish  proof  of  death  within  one 
year  as  provided  in  the  policy.  Supreme  Lodge,  etc. 
V.  Meister  (1897),  78  HI.  App.  649.  Conditions  in  a 
life  insurance  policy  as  to  the  time  within  which  proof 
of  death  must  be  furnished  must  be  complied  with. 
In  the  case  of  Indiana  Ins.  Co.  v.  Capehart  (1886), 
108  Ind.  270,  8  N.  E.  285,  the  court,  among  other 
things,  said:  ** Furnishing  the  proofs  stipulated  for 
in  the  policy,  was  a  condition  precedent  to  the  plain- 
tiff's  right  of  recovery.  The  claim  for  loss  was  not 
due  until  sixty  days  after  such  proof  was  furnished. 
It  was  therefore  essential  to  the  suflBiciency  of  the 
complaint  that  the  plaintiff  should  aflSrmatively  show 
a  performance  of  the  conditions  upon  which  the  claim 
matured,  or  that  a  performance  had  been  waived." 
See,  also,  Hanover  Fire  Ins.  Co.  v.  Johnson  (1901), 
26  Ind.  App.  122,  57  N.  E.  277 ;  Forest  City  Ins.  Co. 
V.  School  Directors  (1879),  4  HI.  App.  145 ;  Home  Ins. 
Co.  V.  Lindsey  (1875),  26  Ohio  348 ;  Ear  rig  an  v.  Home 
Life  Ins.  Co.  (1900),  128  Cal.  531,  548,  58  Pac.  180, 
61  Pac.  99;  Trippe  v.  Provident  Fund  Society  (1893), 
3  Misc.  Rep.  445,  23  N.  Y.  Supp.  173 ;  LarJcin  v.  Mod- 
ern Woodmen,  etc.  (1910),  163  Mich.  670,  127  N.  W. 
786;  Patton  v.  Employers*,  etc.,  Assur.  Co.  (1887), 
20  L.  R.  Ir.  93. 

It  is  true,  as  appellee  contends,  that  the  complaint 
alleges  specifically  that  the  insured  performed  all  the 
conditions  which  by  the  terms  of  the  policy  he  was 
required  to  perform.  But  that  falls  far  short  of  al- 
le^ng  proof  of  death,  which  could  only  be  performed 
by  appellee  or  some  other  person  after  the  death  of 
the  insured. 

Appellee  also  contends  that  the  complaint  states 
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facts  that  excused  her  from  presenting  proof  of 
death  as  required  by  the  policy,  and  cites  Federal 
Life  Ins.  Co.  v.  Petty,  supra,  in  support  of  this  prop- 
osition. That  case,  however,  lends  appellee  no  as- 
sistance. The  appellant  in  the  case  just  cited  set 
up  by  way  of  answer  that  no  proof  of  death  had  been 
furnished  the  Model  as  required  by  the  terms  of  the 
policy.  The  court,  in  discussing  the  sufficiency  of  the 
answer,  said:  **If  it  were  conceded  that  appellant's 
liability  was  limited  by  the  provisions  of  the  rein- 
surance contract,  it  is  clear  that  it  was  not  contem- 
plated by  the  terms  thereof  that  proof  of  death  of 
the  insured  should,  after  the  execution  of  the  rein- 
surance contract,  be  furnished  the  Model  company. 
•  *  *  Under  the  very  terms  of  the  contract,  if  a 
duplicate  copy  of  the  proof  of  death  had  been  mailed 
to  the  Model  company,  it  would  have  been  received 
and  retained  by  appellant.  The  law  does  not  require 
a  party  to  do  a  useless  act.''  It  may  be  said  that, 
inasmuch  as  the  reinsurance  contract  is  not  made  a 
part  of  the  complaint  in  the  instant  case,  the  quota- 
tion from  the  Petty  case  is  not  in  point.  It  does, 
however,  emphasize  the  necessity  of  requiring  such 
contract,  or  the  terms  and  conditions  thereof,  to  be 
stated  in  the  complaint,  and  the  error  of  the  court  in 
overruling  the  motion  to  make  the  complaint  more 
specific. 

The  particular  allegations  in  the  complaint  bearing 

upon  the  failure  to  furnish  proof  of  death  are:  (1) 

That  the  Model  ceased  to  exist  and  ceased  to 

6.     maintain  an  office  in  the  city  of  Indianapolis, 

and  proof  could  not  be  furnished  it;  (2)  that 

appellant  was  a  nonresident  corporation,  and  at  the 

time  of  the  death  of  the  insured  and,  from  that  time 
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to  the  commencement  of  this  action,  had  no  office  or 
place  of  business  in  this  state  to  appellee's  knowl- 
edge, and  for  that  reason  she  was  unable  to  furnish 
it  with  proof  of  death  prior  to  February,  1910.  When 
the  insured,  George  E.  Barnett,  entered  into  the  con- 
tract of  insurance  with  the  Model,  he,  for  himself, 
and  on  behalf  of  his  beneficiary,  his  estate,  agreed 
that  within  one  year  after  his  death  **the  company 
must  be  furnished  at  its  office  in  the  city  of  Indian- 
apolis with  proof  of  death,  * '  and  that  a  failure  to  fur- 
nish such  proof  within  that  time  should  be  a  conclu- 
sive bar  to  any  recovery  on  the  policy.  The  parties 
had  a  right  to  enter  into  this  kind  of  a  contract,  and, 
having  done  so,  their  rights  and  liabilities  are  meas- 
ured by  it.  The  insured,  when  he  entered  into  this 
contract,  knew  that  it  would  be  impossible  for  him 
to  furnish  the  company  with  proof  of  his  own  death, 
and  knew  that  such  proof  must  from  necessity  be  fur- 
nished by  another  person  after  his  death.  With  this 
knowledge  it  was  his  duty  to  have  informed  his  wife, 
or  some  other  person,  of  the  existence  of  this  policy 
and  of  this  particular  condition,  in  order  that  the 
proofs  of  death  could  be  furnished,  and  if  he  failed  to 
take  this  precaution  and  a  loss  to  his  estate  results, 
he,  and  not  the  appellant,  is  to  blame.  The  loss,  if 
any,  resulting  from  such  neglect  is  his  loss,  or  rather 
his  estate's  loss. 

Contracts  of  insurance,  when  of  doubtful  meaning 

or  when  open  to  two  constructions,  are,  as  suggested 

by  appellee,  to  be  construed  against  the  insur- 

7.  ance  company,  but  when  .such  contracts  are  not 
of  doubtful  meaning  and  capable  of  but  one 
construction,  then  upon  the  theory  that  even  an  in- 
surance company  is  to  be  treated  and  dealt  with  hon- 
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estly  we  will  give  the  language  in  such  contracts  the 
same  construction  as  if  it  were  used  in  a  contract 
where  an  insurance  company  was  not  a  party.  Bacon, 
in  discussing  the  proof  of  death,  says,  **  Nothing  less 
than  an  act  of  God  will  excuse  performance.  *  *  2  Bacon, 
Life  and  Ace.  Ins.  §578.  ** A  failure  to  furnish  proofs 
of  loss  within  the  time  required  by  an  insurance 
policy  bars  an  action  thereon  unless  waived,  where 
the  policy  further  provides  that  such  failure  shall 
work  a  forfeiture  of  such  right  of  action.  2  Beach, 
Law  of  Ins.  §1210;  Gould  v.  Insurance  Co.  (1892), 
90  Mich.  302,  51  N.  W.  455.  To  the  same  effect,  4 
Cooley,  Laws  of- Ins.  3351;  Shafer  v.  U.  8.  Casualty 
Co.  (1916),  90  Wash.  687, 156  Pac.  861. 

The  only  other  allegation  in  the  complaint  as  to 

why  proof  of  death  was  not  furnished  appellant  until 

more  than  two  years  after  the  death  of  the 

8.  insured  was  that  appellant  did  not  maintain 
an  office  in  the  State  of  Indiana  to  appellee's 
knowledge.   This  was  not  a  sufficient  excuse  for 

9.  failure  to  give  notice.  In  Patton  v.  Employ- 
ers\  etc.,  Assur.  Co.,  supra,  the  court,  in  quot- 
ing from  Gamble  v.  Accident  Ins.  Co.  (1870),  4  Ir. 
C.  L.  204,  said:  **  'Although  a  man  cannot  serve  a 
notice  after  he  has  ceased  to  live,  it  is  perfectly  prac- 
ticable for  him  so  to  arrange  that  what  is  required  by 
the  company  shall  be  done  by  a  survivor.'  "  It  was 
there  urged  that  the  condition  requiring  notice  was 
discharged  by  an  act  of  God.  In  answering  this  ar- 
gument, the  court  said:  ** 'That  objection  is  an- 
swered by  the  contract  itself.  If  the  contract  was,  as 
i  conceive  it  was,  that  the  required  notice  should  be 
given  by  some  one,  the  instantaneous  death  of  the 
insured  did  not  render  it  impossible  to  do  what  the 
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condition  required,  since  it  could  have  been  done  by 
a  survivor/  The  averment,  in  the  summons  and 
plaint,  that  no  other  person  having  knowledge  or 
notice  of  the  contract,  had,  within  the  specified  time, 
knowledge  or  notice  of  the  occurrence,  or  could  give 
notice  thereof,  only  shows,  •  *  *  'that  the  in- 
sured did  not  take  the  necessary  means  of  enabling 
someone  who  was  likely  to  survive  him,  if  he  should 
meet  immediate  death  by  a  sudden  accident,  to  give 
the  necessary  notice  by  apprizing  some  of  his  family 
or  friends  of  the  policy  and  of  the  strict  condition 
contained  in  it.  The  dispensation  of  Providence  in 
his  instantaneous  death  would  not  have  occasioned 
the  omission  to  give  the  necessary  notice,  but  for  his 
own  neglect  in  not  providing  for  that  contingency.  * ' ' 
The  demurrer  to  the  complaint  should  have  been  sus- 
tained, on  account  of  the  failure  to  show  that  proof  of 
death  was  furnished  within  the  time  required  by  the 
terms  of  the  policy. 

Appellant  insists  that  the  court  erred  in  overruling 

its  demurrer  to  the  first  paragraph  of  reply  on  the 

ground  of  departure.     It  is  well  settled  that 

10.  the  reply  must  support  the  complaint.  A  vio- 
lation of  this  rule  is  termed  a  departure,  and 
takes  place  when  the  plaintiff  deserts  the  cause 

11.  of  action  stated  in  the  complaint  and  resorts  to 
another.  A  departure  must  be  taken  advan- 
tage of  by  a  demurrer.  1  Watson,  Practice  and  Forms 
§763.  The  cause  of  action  alleged  in  the  complaint 
is  grounded  on  the  allegations  that  the  insured  fully 
performed  all  the  terms  and  conditions  of  the  policy 
as  required  of  him.  The  reply  deserts  that  position, 
and  admits  that  he  did  not  so  perform  and  alleges  a 
waiver  of  performance.    On  the  authority  of  Mid- 
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land  Steel  Co.  v.  Citizens  Ned.  Bcmk  (1901),  26  Ind. 
App.  71,  59  N.  E.  211,  and  Hanover  Fire  Ins.  Co.  v. 
Johnson,  supra,  we  hold  that  the  first  paragraph  of 
reply  was  subject  to  demurrer  on  the  ground  of  de- 
parture. 

Complaint  also  is  made  of  the  action  of  the  court 

in  refusing  to  vacate  its  ruling  on  the  demurrer,  in 

sustaining  appellee's  motion  to  strike  out  the 

12.  third  and  fourth  paragraphs  of  answer,  in 
permitting  appellee  to  amend  the  first  para- 
graph of  reply,  and  in  overruling  a  motion  to  strike 
out  parts  of  said  paragraph  of  reply.  We  have  con- 
sidered each  of  these  complaints,  and  hold  that  the 
rulings  of  the  court  relative  thereto,  if  erroneous, 
were  harmless,  and  call  for  no  extended  discussion. 
As  to  the  effect  of  an  error  in  overruling  a  demurrer 
to  the  complaint  or  other  pleadings,  and  in  overruling 
motions  addressed  to  the  pleadings,  when  upon  the 
whole  record  it  is  disclosed  that  a  correct  result  has 
been  reached,  see  Volker  v.  State,  ex  rel.  (1912),  177 
Ind.  159,  97  N.  E.  422,  and  Vulcan  Iron,  etc.,  Co.  v. 
Electro,  etc.,  Min.  Co.  (1913),  54  Ind.  App.  28, 99  N.  E. 
429, 100  N.  E.  307.  If  upon  the  whole  record  we  were 
satisfied  that  a  fair  trial  was  had,  and  a  correct  result 
reached,  we  would  not  reverse  this  cause  because  of 
error  in  overruling  a  demurrer  or  a  motion  to  make 
more  specific. 

The  next  question  is  whether  the  decision  of  the 
court  (finding  of  facts)  is  sustained  by  suflScient  evi- 
dence.   In  considering  the  finding  of  facts  and 

13.  the  evidence,  it  might  be  well  for  us  to  bear 
in  mind  that  the  Model  Life  Insurance  Com- 
pany was  a  mutual  company  owned  and  controlled  by 
its  policyholders.    No  contract  of  reinsurance  under 
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§4753  Burns  1914,  supra,  could  have  been  entered  into 
between  appellant  and  the  Model  until  such  contract 
was  authorized  and  approved  by  two-thirds  of  the 
policyholders  attending  a  meeting  called  for  that 
purpose.  The  act  of  the  Model  in  entering  into  the 
contract  of  reinsurance  with  appellant  was  therefore 
in  a  sense  the  act  of  its  policyholders.  It  has  been 
held  in  many  cases  that  the  policyholder  is  not  bound 
by  a  contract  of  reinsurance,  for  the  reason  that  he 
is  not  a  party  to  it  and  had  no  voice  in  its  making. 
An  examination  of  the  cases  in  which  this  rule  is 
stated  will  disclose  that  the  reinsuring  companies 
were  stock  and  not  mutual  companies.  Our  judgment 
is  that  the  rule  should  not  be  applied  with  all  its 
strictness  in  a  case  like  the  one  now  under  considera- 
tion, where  the  contract  cannot  be  entered  into  with- 
out the  approval  of  the  policyholders. 

Appellant  challenges  the  statement  in  the  eighth 

finding  that  the  insured,  at  the  time  when  he  received 

the  reinsurance  policy  issued  to  him  by  appel- 

14.  lant  and  all  times  thereafter,  was  ignorant  of 
the  terms  of  the  reinsurance  contract.  Appel- 
lee makes  no  objection  to  appellant's  recital  of 

15.  the  evidence.  We  will  therefore  accept  this 
recital  as  correct.    There  is  no  evidence  as  to 

whether  the  insured  did  or  did  not  attend  the  meeting 
of  the  policyholders  of  the  Model  when  the  reinsur- 
ance contract  was  submitted  to  them  for  approval, 
or  whether  he  ever  saw,  or  did  not  see,  the  contract, 
or  a  copy  of  the  same,  before  it  was  approved  by  the 
policyholders.  The  only  evidence  that  throws  any 
light  upon  his  knowledge  or  want  of  knowledge  of 
this  contract  is  contained  in  a  letter  from  the  insured 
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to  appellant  dated  November  4,  1904,  in  which  the 
insured  said: 

**The  premium  on  my  policy  5299  is  due  Nov. 
7th.  and  1  am  sorry  to  say  that  the  money  that  I 
expected  to  pay  it  with  I  am  disappointed  in  get- 
ting although  I  may  get  it  inside  of  30  days  if 
that  will  do,  if  not  I  will  have  to  pass  it  up. 
How  much  of  a  paid-up  policy  am  I  entitled  to  as 
I  have  already  paid  up  3  yrs.  If  I  continue  to 
pay  what  premium  will  I  have  to  pay  in  the  fu- 
ture? The  understanding  that  I  had  from  the 
agt.  of  the  Model  Life  was  that  the  policy  would 
be  paid  for  in  about  8  or  10  yrs,  and  from  that 
time  on  I  should  receive  a  dividend  each  year  on 
the  earnings.  I  gave  a  note  for  the  reserve  that 
I  understood  was  to  be  returned  to  me  at  the 
expiration  of  either  3  or  5  yrs.  I  think  although 
my  memory  on  that  is  not  clear  on  just  the  time. 
I  should  like  very  much  to  hear  all  regarding  the 
matter  at  your  earliest  convenience  and  oblige. '  * 

While  this  might  be  considered  as  some  evidence 
that  he  did  not  know  the  exact  amount  of  the  premium 
he  was  required  to  pay  at  the  date  the  letter  was  writ- 
ten, it  is  certainly  no  evidence  that  he  did  not  there- 
after and  long  before  his  death  learn  all  about  the 
terms  of  the  contract,  and  in  fact  he  might  have 
known  of  its  terms  prior  thereto  and  have  forgotten 
the  same,  or  not  have  had  them  in  mind  when  he 
wrote  this  letter. 

Appellant  also  insists  that  the  tenth  finding  is  not 

supported  by  the  evidence.    By  this  finding  the  court 

found  that  the  insured  did  not  consent  to  the 

16.  conditions  of  the  contract  in  relation  to  the 
payment  of  premiums,  and  had  no  knowledge 
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thereof  until  after  the  contract  was  entered  into; 
that  appellant  claimed  to  the  insured  that  the  extent 
of  its  liability  was  measured  by  the  reinsurance  con- 
tract, and  that  appellant  demanded  of  the  insured 
the  payment  of  premiums  greatly  in  excess  of  what 
he  was  required  to  pay  under  the  terms  of  the  Model 
policy,  on  penalty  of  forfeiture  of  his  policy ;  that 
the  insured  refused  to  comply  with  such  demand,  or 
to  recognize  the  reinsurance  contract  as  binding  upon 
him,  and  that  appellant  thereupon  declared  the  pol- 
icy forfeited.    In  the  eleventh  finding  the  court  found 
that  no  premiums  were  ** thereafter'*  tendered  or 
paid  to  appellant  on  said  policy,  and  that  the  insured 
died  on  February  16, 1908.    There  is  no  specific  find- 
ing as  to  when  appellant  made  the  demand,  as  found 
by  the  court,  other  than  that  it  was  *  *  after  the  making 
of  the  said  contract  between  said  companies. ' '    There 
are  no  facts  found  from  which  we  can  determine 
whether  the  insured,  prior  to  said  demand,  paid  any 
premiums  to  the  appellant  or  not.    The  court  found 
that  he  paid  all  premiums  to  the  Model  as  long  as  the 
Model  continued  to  do  business  or  to  maintain  an 
office  in  the  city  of  Indianapolis,  or  maintain  agents, 
and  that,  after  appellant  made  the  demand,  as  found 
by  the  court,  no  further  premiums  were  paid  on  ac- 
count of  the  policy,  but  the  date  of  the  demand  as 
found  by  the  court  is  not  given.    Appellant  and  ap- 
pellee on  oral  argument  and  in  their  respective  briefs 
have  assumed  that  it  is  found  as  a  fact  that  the  appel- 
lant made  this  alleged  demand,  and  that  the  refusal 
of  the  insured  to  pay  any  premium  to  appellant  was 
in  November,  1904,  as  each  of  them  state  that  the 
court  found  that  no  premium  was  ever  paid  on  the 
policy  after  the  one  payable  November  7, 1903.  Adopt- 
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ing  this  as  the  correct  construction  to  be  given  to  the 
special  finding  of  facts,  what  is  the  evidence  bearing 
upon  the  question  of  demand  and  refusal? 

The  only  evidence  upon  this  question  is  to  be  found 
in  certain  letters,  the  first  of  which  is  the  one  written 
by  the  insured  to  the  appellant  under  date  of  Novem- 
ber 4,  1904,  hereinbefore  set  out.  The  others  are 
three  letters  written  by  appellant  to  the  insured,  and 
dated  November  8,  November  22,  and  December  8, 
1914,  and  are  as  follows : 

**Nov.  8,  1904. 
''Mr.  George  E.  Barnett, 
Logansport,  Ind. 

Re-Federal  Policy  5299,— 
Model  No.  1546. 
"Dear  Sir :  The  premium  on  your  policy  fall$ 
due  on  November  the  7th  as  you  said.  If  paid 
any  time  previous  to  December  7,  it  will  be  en- 
tirely satisfactory.  If  you  are  unable  to  pay  the 
full  premium  in  cash  at  that  time,  please  write 
us  a  few  days  before  the  end  of  November  mak- 
ing a  remittance  of  a  substantial  part  of  the  pre- 
mium in  cash  and  we  will  let  you  sign  notes  due 
in  60  days  and  four  months  after  covering  the 
remainder  •  •  •  The  policy  in  question  has 
no  paid-up  value  at  this  time,  for  the  reason  that 
it  was  issued  by  an  assessment  life  insurance 
company  which  did  not  accumulate  the  proper 
reserves  in  cash.  •  •  •  For  the  present  you 
may  continue  paying  the  same  premium  which 
you  paid  to  the  Model  Life,  but  you  must  under- 
stand that  the  assessment  clause  in  your  policy 
is  absolutely  waived  and  eliminated  by  the  Fed' 
eral,  and  the  maximum  premium  you  could  be 
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required  to  pay  would  be  $187.50  annually;  $97.50 
if  paid  semi-annually,  and  $49.70  if  paid  quar- 
terly. The  difference  between  this  premium  and 
the  premium  you  paid  will  be  charged  against 
your  policy.  An  amount  equal  to  that  you  have 
been  paying  will  be  charged  against  the  note 
which  you  say  you  deposited.  This  will  be  done 
for  two  more  years,  you  having  paid  three  an- 
nual payments  on  your  policy.  This  note,  of 
course,  represents  a  reserve  which  you  should 
have  paid,  but  in  view  of  the  fact  that  you  have 
not  paid  it,  it  seems  a  proper  charge  against  the 
policy  and  will  be  deducted  from  any  settlement 
made  under  the  policy  in  the  future,  unless  you 
should  see  fit  to  pay  it  off  in  cash  at  some  time. ' ' 

*'Nov.  22,1904.. 
**Mr.  George  E.  Barnett, 

Logansport,  Indiana. 

*^Dear  Sir:  I  have  your  esteemed  favor  of  the 
21st  inst.  regarding  your  policy  5299. 

**I  beg  to  advise  you  that  at  the  time  you  ap- 
plied for  insurance  in  the  Model  Life  you  signed 
a  note  for  $451.75,  being  the  amount  of  one-half 
your  annual  premium  for  five  years.  This  stands 
a  lien  against  your  policy  bearing  5%  interest. 
The  amount  you  have  been  paying  the  past  three 
years  $90.35  was  the  other  half  of  the  annual 
premium  which  you  stipulated  by  your  applica- 
tion to  pay  in  cash.  Up  to  this  time  you  have 
lived  up  to  the  letter  and  spirit  of  your  applica- 
tion. The  records  of  the  Model  Life  show  your 
annual  premium  to  be  $180.70;  just  $6.80  less 
than  the  Federal  Life  premium,  therefore,  this 

VOL.  71—41. 
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note  which  you  have  signed  for  one-half  the  pre- 
mium would  be  deducted  from  the  amount  of 
your  policy  should  it  become  a  claim.  You  are 
privileged,  however,  to  pay  this  indebtedness  in 
cash  and  coiitinue  your  insurance  from  this  date 
by  paying  the  regular  Federal  Life  premium  of 
$187.50  annually,  or  $97.50  semi-annually  or 
$49.70  quarterly.  Or  you  can  continue  paying 
the  interest  on  this  note  as  each  premium  falls 
due  together  with  the  half  of  the  premium  as  you 
have  been  paying  which  amounts  to  $112.94.  In 
order  to  give  you  the  exact  condition,  we  might 
say  the  half  annual  premium  is  $90.35  and  $112.94 
is  the  interest  on  the  five  year  note  which  you 
signed  at  the  time  application  was  made.  From 
this  $112.94  there  is  to  be  deducted  a  credit  of 
$16.40;  being  the  pro  rata  amount  due  you  on 
account  of  the  cash  and  assets  transferred  from 
the  Model  Life  to  the  Federal  Life  at  the  time 
we  took  that  company  over.  This  credit  will  ex- 
tend over  a  period  of  five  years  at  which  time  it 
will  exhaust.  I  trust  I  have  made  the  matter 
clear  to  you,  but  if  I  have  not  I  will  gladly  ex- 
plain any  point  that  you  do  not  fully  understand. 

**Tou  are  now  insured  in  an  *old  line'  legal  re- 
serve Company,  one  that  will  safely  regard  your 
interest  and  treat  you  with  the  utmost  fairness 
and  equity. 

**  Hoping  this  explanation  is  entirely  satisfac- 
tory to  you,  I  am  Bespectfully, 

^*W.  E.  Brimstin,  Asst.  Secretary." 

Appellant's  letter  of  December  8,  1904,  in  so  far 
as  material,  is  as  follows : 
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**Re  PoUcy  5299  Model  1546. 

**Dear  Sir:  The  premium  on  your  policy  was 
due  the  7th  ult.  and  remains  unpaid,  although 
more  than  thirty  days  have  elapsed. 

"Should  you  prefer  to  pay  the  premium  semi- 
annually  or  quarterly,  let  us  know  and  we  will 
inform  you  the  amount  of  same. 

**  Please  forward  with  your  remittance  the  en- 
closed application  for  re-instatement  duly  exe- 
cuted by  you. 

'*At  maturity  a  life  insurance  policy  is  imme- 
diately convertible  into  cash.  This  cannot  be 
done  with  any  other  assets  as  a  general  rule. 
•  *  *  We  respectfully  but  earnestly  urge 
you  to  remit  at  once  the  premium  together  with 
the  enclosed  health  certificate  or  application  for 
re-instatement  duly  executed.  The  application 
being  satisfactory  the  remittance  will  be  accept- 
ed the  same  as  if  it  had  been  received  when  the 
above  premium  was  due  *  *  *.  I  hope  you 
will  give  this  matter  your  immediate  attention 
in  the  interest  of  both  yourself  and  your  bene- 
ficiary. 

**By  C.  A.  Atkinson, 

** Second  Vice  President.'' 

There  is  some  confusion  in  the  evidence  relative 
to  the  amount  of  the  policy  issued  to  the  insured. 
In  the  letter  written  by  Mr.  Barnett  under  date  of 
November  4,  1904,  he  refers  to  his  policy  No.  5,299, 
and  mentions  a  note  which  he  says  he  gave  the  Model. 
This  note  is  also  referred  to  in  appellant's  letter  of 
November  8,  and  more  fully  explained  in  the  letter  of 
November  22,  in  which  it  is  stated  that  at  the  time  Mr. 
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Barnett  applied  for  insurance  in  tlie  Model  he  signed 
a  note  for  $451.75,  being  the  amount  of  one-half  of  the 
annual  premiums  for  five  years.  A  list  of  the  policies 
carried  by  the  Model  company  and  reinsured  by  the 
appellant  was  attached  to,  and  made  a  part  of,  the 
contract  of  reinsurance.  The  policies  were  described 
in  this  list  merely  by  number  and  amount.  One  of 
the  policies  therein  listed  was  No.  1,546  for  $5,000. 
Following  the  execution  of  this  contract  appellant, 
under  date  of  March  12,  1904,  issued  to  the  insured 
its  policy  No.  5299  for  $5,000,  which  was  to  be  at- 
tached to  policy  No.  1,546  of  the  Model  Life  Insurance 
Company,  of  Indiana,  and  constitute  policy  No.  5,299 
of  the  appellant,  a  copy  of  which  is  set  out  in  finding 
No.  7  of  the  court.  This  reinsurance  policy  was  re- 
ceived by  the  insured,  and  after  his  death  was  found 
pinned  to  the  Model  policy. 

It  appears  from  all  of  the  letters  above  quoted  that 
George  E.  Barnett  and  the  appellant,  when  writing 
said  letters,  had  in  mind  appellant's  policy  No.  5,299 
calling  for  $5,000,  and  not  the  policy  sued  upon,  which 
called  for  $2,500.  This  is  clear  from  the  statement  in 
Mr.  Barnett 's  letter  of  November  4,  in  which  he  said : 

'*The  premium  on  my  policy  5299  is  due  No- 
vember 7th,  and  I  am  sorry  to  say  that  the  money. 
I  expected  to  pay  it  with  I  am  disappointed  in 
getting,  although  I  may  get  it  inside  of  thirty 
days  if  that  will  do,  if  not,  I  will  have  to  pass  it 
up!'' 

There  is  no  evidence  in  the  record  other  than  that 
contained  in  these  letters  relating  to  the  note  men- 
tioned in  them  or  in  anywise  explaining  the  differ- 
ence in  the  amount  of  the  Model  policy  No.  1,546  and 
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the  amount  of  policy  No.  5,299  issued  by  appellant 
The  condition  of  the  evidence  relating  to  this  note 
calling  for  $451.75,  and  the  difference  in  the  amount 
of  the  two  policies,  were  called  to  the  attention  of 
counsel  on  the  oral  argument  in  this  case.  It  was 
there  stated  by  counsel  for  appellant  that  two  poli- 
cies dated  November  7,  1901,  each  numbered  1,546, 
and  each  calling  for  $2,500,  was  issued  to  the  insured, 
George  E.  Barnett ;  that  at  the  time  said  policies  were 
issued  he  executed  to  the  Model  company  his  note  f  >r 
five  years'  premiums  upon  one  of  said  policies,  and 
that  on  the  other  policy  he  paid  cash,  while  counsel 
for  appellee  stated  that  he  knew  nothing  about  the 
note  or  the  second  policy.  Appellee  contends  on  this 
appeal  that  appellant  in  its  letter  of  November  22, 
1904,  made  a  demand  upon  the  insured  for  the  pay- 
ment of  $97.15  per  annum  in  addition  to  the  premium 
which  the  Model  required  him  to  pay.  In  the  letter 
from  appellant  to  the  insured  of  November  22,  we 
find  the  statement  that  the  note  for  $451.75  was  one- 
half  of  the  annual  premium  for  five  years,  and  that 
$90.35  WIS  the  other  one-half  of  the  annual  premium 
which  the  insured  had  stipulated  in  his  application 
to  pay  in  cash.  Relative  to  its  premiums  to  be  paid 
by  the  insured,  this  letter  continued : 

**You  can  continue  paying  the  interest  on  this 
note  as  each  premium  falls  due  together  with  the 
one-half  of  the  premium  as  you  have  been  paying 
which  amounts  to  $112.94.  In  order  to  give  you 
the  exact  condition  we  might  say  that  the  one-half 
annual  premium  is  $90.35  and  the  difference  be- 
tween the  $90.35  and  $112.94  is  the  interest  on 
the  five  year  note  which  you  signed  at  the  time 
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the  application  was  made.  From  this  $112.94 
there  is  to  be  deducted  an  aggregate  of  $16.40 
being  the  pro  rata  amount  due  you  on  account 
of  the  cash  and  assets  transferred  from  the 
Model  Life  to  the  Federal  at  the  time  we  took 
this  company  over." 

The  annual  interest  on  $451.75  at  five  per  cent,  is 
$22.59.  This,  when  added  to  the  annual  premium  of 
$90.35,  makes  $112.94,  which  was  the  amount  he  was 
required  to  pay  as  stated  in  this  letter.  At  the  time 
the  reinsurance  contract  was  entered  into,  the  Model 
had  assets  in  the  way  of  cash  notes  and  bonds  aggre- 
gating $43,000,  which  under  the  law  belonged  to  the 
policyholders  and,  which,  according  to  the  letter  of 
November  22,  was  being  prorated  among  the  said 
policyholders,  and  Mr.  Bamett  was  to  be  given  a 
credit  of  $16.40  on  the  amount  due  from  him  to  the 
Federal  on  account  of  the  cash  premium  and  the  an- 
nual interest  on  his  note. 

There  is  no  claim  or  contention  on  behalf  of  appel- 
lee that  her  husband  at  any  time  paid  or  tendered  any 
premium  to  either  the  Model  or  to  the  appelant  sub- 
sequently to  the  premium  due  November  7,  1903. 
There  is  no  evidence  or  finding  that  Mr.  Bamett  was 
able,  .ready  and  willing  to  perform  the  contract  and 
make  the  payments  as  required  by  the  terms  of  the 
policy.  Appellee  evidently  believed  that  it  was  neces- 
sary as  a  matter  of  pleading  to  allege  in  her  reply 
that  he  was  able,  ready  and  willing  to  perform,  and  on 
leave  of  court  amended  her  reply  by  inserting  an  alle- 
gation to  that  effect.  No  evidence  was  introduced 
upon  that  subject  other  than  what  may  be  inferred 
from  the  letter  written  by  Mr.  Barnett  to  appellant 
under  date  of  November  4, 1907,  hereinbefore  set  out, 
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in  which  he  stated  that  he  was  disappointed  in  not 
getting  the  money  with  which  he  expected  to  pay  his 
premium,  and  if  he  did  not  get  it  within  thirty  days 
he  would  have  to  ^^pass  it  up.*'  In  view  of  these 
letters,  and  the  statement  of  Mr.  Bamett  that  he 
would  have  to  ^^pass  it  up'*  if  he  did  not  get  the 
money  he  was  expecting,  we  are  unable  to  understand 
how  the  court  could  find  that  the  failure  to  pay  fke 
premiums  was  because  of  a  demand  on  the  jMrt  of 
appellant  for  a  premium  ** greatly  in  excess'*  at  1i0 
amount  charged  by  the  Model.  We  have  careftdly 
searched  the  record,  and  are  unable  to  find  any  evi- 
dence to  support  the  finding  that  the  insured  refused 
to  recognize  the  reinsurance  contract  as  binding.  We 
hold  that  there  is  no  evidence  to  support  the  finding 
of  the  court  that  the  appellant  demanded  an  excessive 
premium  from  the  insured,  and  that  he  refused  to 
pay  the  premiums  because  of  such  demand.  It  is 
clear  from  his  letter  that  he  was  willing  to  pay  and 
would  have  paid,  if  he  had  had  the  means  with  which 
to  do  so.  The  court  in  the  tenth  finding  stated  that  the 
appellee  had  no  means  at  the  time  of  the  death  of 
the  insured  of  knowing  the  terms  of  the  reinsurance 
contract,  or  the  legal  right  of  the  insured  or  his  bene- 
ficiaries. 

As  bearing  upon  this  finding,  and  also  upon  appel- 
lant's excuse  or  inability  to  furnish  proof  of  death, 
appellee  testified  that  she  knew  that  her  hus- 

17.  band  took  out  the  Model  policy  at  the  time  he 
got  it ;  that  she  made  no  effort  between  the  date 
of  his  death  in  1908  and  February,  1910,  to  ascertain 
whether  he  had  any  insurance  or  not;  that  when  he 
died  she  took  his  papers  and  put  them  in  a  desk, 
where  they  remained  until  1910,  when  she  found  the 
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policy  among  these  papers.  She  not  only  had  in  her 
possession  the  policy  sued  on,  but  she  also  had  the 
reinsurance  policy  for  $5,000  issued  by  the  appellant, 
and  the  three  letters  to  the  insured,  which  on  their 
face  gave  sufficient  information  to  enable  her  to  have 
furnished  the  proof  of  death  as  required  by  the  policy. 
No  legal  excuse  for  failing  to  furnish  this  proof  is 
alleged  or  proved. 

We  do. not  deem  it  necessary  to  set  out  or  to  dis- 
cuss the  conclusions  of  law.  In  view  of  the  condition 
of  the  pleadings  and  evidence,  we  are  of  the  opinion 
that  justice  will  be  best  subserved  by  reversing  the 
judgment  and  ordering  a  new  trial,  instead  of  direct- 
ing the  court  to  restate  its  conclusions  of  law.  Judg- 
ment is  therefore  reversed,  with  directions  to  sus- 
tain the  appellant 's  motion  for  a  new  trial,  to  sustain 
the  demurrer  to  the  amended  complaint,  and  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 


United  States  Fidelity  and  Guaranty  Company  V. 
State  of  Indiana,  ex  eel.  Hale. 

[No.  10,170.    Filed  December  17,  1919.J 

• 

Highways. — Improvement. — Contractor's  Bond, — Action  by  Sub- 
contractor.— FiliTiff  Claim. — Sections  5901a,  5901b  Burns  1914. 
Acts  1911  p.  437,  do  not  require  a  subcontractor  to  file  his  claim 
with  the  coimty  auditor  preliminary  to  filing  suit  on  the  con- 
tractor's bond  to  recover  a  balance  due  him  for  the  imprbvement 
of  a  public  highway. 

From  Sullivan  Circuit  Court ;  Williami  H.  Bridwell, 
Judge. 
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•  

Action  by  State  of  Indiana  on  the  relation  of  Henry 
C.  Hale  against  the  United  States  Fidelity  and  Guar- 
anty Company.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 

Batt  d  Banner,  for  appellant. 
Arthur  B/  Cutler,  for  appellee. 

Enlob,  J.^ — This  was  an  action  brought  by  the  ap- 
pellee, relator,  upon  a  contractor's  bond,  in  which 
he  sought  to  recover  an  alleged  balance  due  him  as 
a  subcontractor  on  a  certain  public  highway  improve- 
ment. 

There  are  but  two  questions  presented  in  this  rec- 
ord necessary  to  be  considered  in  the  determination  of 
this  appeal.  The  first  relates  to  the  admission  of 
certain  evidence,  over  the  objection  of  appellant,  and 
the  second  involves  the  construction  of  §§5901a,  5901b 
Bums  1914,  Acts  1911  p.  437,  the  appellant  contending 
that  under  the  provisions  of  these  sections  it  was  the 
duty  of  the  relator  to  file  his  claim  with  the  county 
auditor,  as  provided  for  in  said  sections,  and  that, 
not  having  done  so,  he  had  no  right  of  action  on  said 
bond. 

There  is  no  merit  in  appellant's  objection  to  the 
admitted  evidence  to  which  it  objected,  and  the  other 
question  has  been  settled  adversely  to  appellant  in 
the  cases  of  Equitable  Surety  Co.,  etc.  v.  Ind.  Fuel 
Supply  Co.  (1919),  70  Ind.  App.  75,  123  N.  E.  22; 
and  Illinois  Surety  Co.  v.  State,  ex  rel.  (1919),  69  Ind. 
App.  450, 122  N.  E.  30. 

The  judgment  is  therefore  affirmed. 
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Cathcabt  bt  al.  V.  Dalton. 

[No.  10,009.    Filed  December  17,  1919.] 

1,  HiTSBAND  AWD  WiFB. — ConvcrHon. — Chattel  Mortgages, — Know- 
ledge,— Burden  of  Proof. — In  an  action  by  a  wife  for  conversion 
of  a  stock  of  goods  seized  by  defendants  under  a  chattel  mort- 
gage executed  by  the  husband  without  authority,  where  the  de- 
fense was  that  the  wife  had  led  the  defendants  to  believe  that 
the  property  was  owned  by  the  husband,  the  defendants  had  the 
burden  of  proving  their  want  of  knowledge  of  the  ownership  or 
claim  of  ownership  on  the  part  of  the  wife.    p.  654. 

2.  Ghattez.  Mobtgages. — Sales  Under  Mortgages, — Action  for  Con^ 
version, — Defense  bf  Estoppel, — Question  for  Junr, — In  an  action 
for  conversion  of  goods  sold  under  a  chattel  mortgage  executed 
without  authority  by  an  agent,  where  the  defense  is  estoppel  by 
conduct  in  permitting  the  agent  to  so  conduct  the  business  as  his 
own  as  to  lead  defendants  to  believe  that  he  was  the  owner, 

Joiowledge  or  the  want  thereof,  on  the  part  of  defendants,  as  to 
plaintiff's  ownership  of  the  property,  is  a  question  of  fact  for 
the  Jury.    p.  654. 

8,  Chattel  Mobtgages. — Sales  Under  Mortgages, — Strict  Compli- 
.  mce  With  Terms, — One  who  takes  property  under  the  terms  of  a 
^^ttel  mortgage  and  sells  the  same,  must,  in  a  subsequent  action 
tsr  conversion  by  an  alleged  owner  thereof,  prove  an  advertise- 
ment of  the  sale  by  the  notices,  in  the  places  and  for  the  time 
prescribed  by  the  mortgage,    p.  654. 

4  Sales. — Agent  to  Sell  at  Retail. — Sales  at  Wholesale. — ^Power 
to  sell  ajt  retail  does  not  authorize  a  sale  at  wholesale,    p.  655. 

5.  Chattel  Mobtgages. — Agent  to  Conduct  Business. — Undisclosed 
Principal, — Mortgage  by  Agent. — Rights  of  Mortgagee. — ^When  an 
agent  with  power  to  conduct  the  business  in  his  own  name  at 
retail  mortgages,  to  a  creditor  for  balance  due  on  goods  pur- 
chased, the  entire  stock  of  goods,  the  mortgagee  has  only  the 
rights  of  a  general  creditor  in  the  property,  since  to  uphold  the 
mortgage  would  be  to  effectuate  a  sale  at  wholesale,  but  the 
mortgagee  would  have,  upon  discovery  of  the  fact  of  agency,  a 
right  of  action  against  the  owner  for  the  amount  of  his  debt 
p.  655. 

6.  Chattel  Mobtgages. — Husband  and  Wife. — Agency, — Conver- 
sion,— Instructions. — In  an  action  by  the  wife  for  conversion  of 
her  stock  of  goods,  taken  by  the  defendants  under  a  chattel  mort- 
gage executed  by  the  husband  without  authority,  an  instruction 
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was  correct  that  told  the  Jury  that»  where  the  defendants  relied 
on  an  estoppel  of  the  plaintiff  to  claim  ownership  by  having  per- 
mitted her  husband  to  operate  the  store,  buy  and  sell  goods,  etc., 
in  his  own  name,  such  an  agency  did  not  authorize  a  sale 
at  wholesale  or  mortgage  of  the  goods,  and  that  the  wife  would 
not  be  bound  by  a  mortgage  given  without  her  knowledge  or 
authority  nor  by  a  sale  at  wholesale  under  the  mortgage,  and 
that  if  the  defendants  sold  her  property  under  such  a  mortgage, 
she  was  entitled  to  recover  its  value,    p.  656. 

From  Orange  Circuit  Court;  William  S.  Paynter, 
Judge. 

Action  by  Margaret  E.  Dalton  against  John  M. 
Cathcart  and  another.  From  a  judgment  for  plain* 
tiff,  the  defendants  appeal    Affirmed. 

Arthur  McCart,  George  McMahan  and  Elliott  S 
Houston,  for  appellants. 

W.  H.  Talhott  and  Mitchell  <&  Mitchell^  for  appel- 
lee. 

McMahan,  J. — This  is  an  action  by  appellee  against 
appellants  for  damages  for  the  alleged  conversion 
'  of  a  stock  of  groceries  and  fixtures  in  a  certain  store 
in  Campbellsburg,  Indiana,  alleged  to  have  been  the 
property  of  appellee.  Appellants*  answer  was  in  two 
paragraphs,  the  first  a  general  denial,  and  the  sec- 
ond estoppel. 

There  was  a  verdict  and  judgment  in  favor  of  ap- 
pellee. The  only  assignment  of  error  relates  to  the 
action  of  the  court  in  overruling  appellants'  motion 
for  a  new  trial.  The  particular  errors  relied  upon 
are:  (1)  That  the  verdict  is  not  sustained  by  suffi- 
cient evidence;  and  (2)  that  the  court  erred  in  giving 
to  the  jury  instruction  No.  4  tendered  by  appellee. 

As  to  the  first  contention,  the  facts  as  disclosed  by 
the  evidence  are  in  substance  as  follows:    Prior  to 
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April  22, 1914,  appellee  was  the  owner  of  a  house  and 
two  lots,  and  on  said  day  she  exchanged  the  same 
with  one  Jonathan  P.  Tarr  for  a  stock  of  groceries 
and  fixtures  located  at  Paoli,  Indiana.  In  this  ex- 
change the  value  of  the  stock  and  fixtures  was  $625 
greater  than  the  value  of  the  house  and  lots  and, 
for  the  purpose  of  making  up  the  difference  in  value, 
it  was  agreed  that  notes  aggregating  $625  should  be 
executed  by  appellee,  and  that  the  same  should  be 
secured  by  a  mortgage  on  said  stock  of  groceries  and 
fixtures.  Appellee's  husband,  George  L.  Dalton, 
conducted  the  negotiations  leading  up  to  this  ex- 
change, and,  instead  of  appellee  signing  said  notes, 
her  husband  signed  his  name  to  them  and,  in  order 
to  secure  the  saipe,  he,  in  his  own  name,  executed  a 
mortgage  on  said  stock  and  fixtures  to  Mr.  Tarr.  This 
stock  of  goods  and  fixtures  were  removed  from  Paoli 
to  Campbellsburg,  where  appellee's  husband  rented 
a  storeroom,  into  which  said  property  was  moved, 
paid  the  rent,  taking  receipts  in  his  own  name.  The 
stock  and  fixtures  were  listed  with  the  township  as- 
sessor in  his  name  for  taxation.  He  purchased  goods 
to  replenish  the  stock  when  necessary,  paying  for  the 
same  out  of  the  receipts  of  the  store.  The  money 
received  from  the  sale  of  goods  in  the  store  was  de- 
posited in  the  bank  in  the  name  of  George  L.  Dalton 
and,  in  paying  for  goods  purchased  and  used  in  the 
store,  he  drew  his  check  for  the  amount  required. 
While  the  store  was  being  thus  operated,  George  L. 
Dalton  purchased  cattle  and  hogs  of  John  M.  Cath- 
cart, said  cattle  and  hogs  being  butchered  and  sold 
at  retail  from  the  store.  In  March,  1915,  there  was 
a  balance  of  $198.40  due  Cathcart  on  account  of  said 
purchases.    Cathcart  at  that  time  asked  Mr.  Dalton 
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for  a  settlement,  and  a  note  for  said  amount  payable 
to  Hettie  0.  Cathcart,  due  one  day  after  date,  was 
executed  by  Mr.  Dalton  and,  in  order  to  secure  the 
payment  of  said  note,  Mr.  Dalton  in  his  own  name 
executed  a  mortgage  on  said  stock  of  groceries  and 
fixtures.  Appellee  never  authorized  the  execution 
of  said  note  and  mortgage,  and  had  no  notice  or 
knowledge  of  their  executiop  until  July  14,  1915,  and 
after  John  M.  Cathcart  as  agent  of  his  wife  had  de- 
manded and  taken  possession  of  said  stock  of  goods 
and  fixtures  under  the  terms  of  the  chattel  mortgage, 
which  provided,  among  other  things,  that,  in  default 
in  the  payment  of  the  sum  thereby  secured  when  due, 
Mrs.  Cathcart  should  be  entitled  to  possession.  On 
July  14,  1915,  appellant  John  M.  Cathcart,  acting  on 
behalf  of  his  wife,  called  on  Mr.  Dalton  at  the  store 
and  deijianded  possession  of  the  property  described 
in  the  mortgage.  On  his  demand  he  secured  the  key 
to  the  store  building  and  took  possession  of  the  prop- 
erty. Within  a  few  minutes  thereafter,  appellee  en- 
tered the  storeroom  and  notified  Mr.  Cathcart  that 
the  property  belonged  to  her  and  forbade  him  taking 
it.  ,  She  demanded  that  the  keys  and  possession  of 
the  property  be  delivered  to  her.  This  was  refused. 
Appellants  reopened  the  store  for  three  or  four  days 
and  sold  at  retail  and  then  advertised  the  store  for 
sale  and,  on  the  day  when  it  was  to  be  sold,  and  just 
as  it  was  being  offered  for  sale,the  appellee  forbade 
the  sale,  and  again  notified  the  appellants  that  the 
property  belonged  to  her.  The  appellants,  however, 
proceeded  with  the  sale,  and  the  stock  of  groceries  and 
fixtures  were,  on  July  27, 1915,  put  up  at  auction  and 
sold  to  John  M.  Cathcart  for  $202.  He  immediately 
took  possession  of  the  same.    The  evidence  as  to  the 
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value  of  the  property  at  the  time  appellants  took 
possession  thereof,  and  at  the  time  of  the  sale,  varied 
greatly.  Some  witnesses  placed  the  value  at  $500, 
while  others  placed  it  as  high  as  $1,600.  The  mort- 
gage contained  a  provision  authorizing  the  sale  of 
the  property  by  the  mortgagee,  **  after  giving  ten 
days '  notice  of  the  time,  place  and  terms  of  sale  with 
a  description  of  the  property  to  be  sold  by  at  least 
ten  advertisements,  in  print  or  writing  posted  in  pub- 
lic places  in  the  vicinity  where  the  sale  is  to  take 
place. '  ^ 

John   M.    Cathcart   accompanied   Mr.    and   Mrs. 

Dalton  to  Paoli  the  day  when  the  trade  was  made 

with  Mr.  Tarr,  and  George  L.  Dalton  testified 

1.  that  he  told  appellant  Mr.  Cathcart  at  that 
time  that  appellee's  property  was  paying  for 
the  stock  of  goods  and  fixtures.  This  was  an  impor- 
tant item  of  the  evidence,  inasmuch  as  appellants  in 
their  answer  had  alleged  that  appellee  by  her  conduct 
had  led  them  to  believe  that  the  property  was  owned 
by  George  L.  Dalton,  and  that  they  had  no  knowledge 
or  means  of  knowing  of  any  claim  of  ownership  by 
appellee.  The  burden  was  on  the  appellants  'to  prove 
want  of  knowledge  of  ownership  or  claim  of  owner- 
ship on  the  part  of  appellee.  Mr.  Cathcart  did  not 
directly  deny  this  statement  of  Mr.  Dalton,  although 
he  inf erentially  did  so  by  testifying  that  he  had  no 
notice  or  knowledge  that  appellee  claimed  the  prop- 
erty until  July  27, 1915,  when  the  property  was  being 
sold  under  the  mortgage. 

Appellants,  by  the  fifth  instruction  tendered  by 

them  and  given  by  the  court,  recognized  the  fact  that 

it  was  necessary  for  them  to  prove  want  of 

2-3.   knowledge  of  ownership  by  appellee.    By  this 
instruction  the  court  told  the  jury  that,  if  they 
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found  from  the  evidence  that  appellants  extended 
credit  to  George  L.  Dalton  and  took  the  note  and 
mortgage  in  the  honest  belief  that  he,  George  L.  Dal- 
ton, was  the  owner  of  the  stock  of  goods  and  fixtures^ 
and  that  said  belief  was  brought  about  by  the  acts 
and  conduct  of  appellee  in  allowing  her  husband  to 
manage  and  conduct  the  store  as  disclosed  by  the  evi- 
dence, the  verdict  should  be  for  the  defendants. 
Knowledge  or  want  of  knowledge  on  the  part  of  ap- 
pellants of  appellee 's  ownership  of  the  property  was 
a  question  of  fact  for  the  jury.  It  was  also  incum- 
bent on  appellants  to  prove  that  they  advertised  the 
property  for  sale  by  posting  a  written  or  printed 
notice  in  ten  public  places  at  least  ten  days  before 
the  date  of  sale.  This  they  failed  to  do.  The  only 
reference  to  this  subject  is  in  the  testimony  of  John 
M.  Cathcart,  where  he  said,  **I  advertised  the  prop" 
erty  for  sale."  The  manner  in  which  it  was  adver- 
tised for  sale  ie  not  disclosed.  It  does  not  appear 
that  any  written  or  printed  notices  of  the  sale  were 
posted  as  was  provided  in  the  mortgage. 

Appellants  make  no  claim  or  contention  that  &e 
appellee  was  not  in  fact  the  owner  of  the  stock  and 

fixtures.    Their  contention  is  that,  under  ttie 
4-5.   evidence,  she  is  estopped  to  claim  ownership, 

and  for  that  reason  the  verdict  is  not  sus- 
tained by  sufficient  evidence.  If  the  appellee  was  the 
owner,  and  her  husband  was  in  possession  as  her. 
agent,  with  power  to  conduct  the  business  and  con- 
tract debts,  but  withoTit  power  to  mortgage,  then  the 
rights  oi  appellants  were  only  such  as  a  general  cred- 
itor hae  in  the  property  of  his  debtor  Power  to  sell 
at  retail  does  not  authorize  a  nle  at  wholesale.  If 
appellant's  mortgage  Tm  upheld,  it  results  in  a  sale 
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at  wholesale.  Appellants  contend  that  the  appellee 
estopped  herself  by  her  conduct  in  permitting  her 
husband  to  take  and  remain  in  possession  of  the  stock 
of  goodsi  and  fixtures,  buying  and  selling  and  con- 
ducting the  business  in  his  own  name;  that  the  fact 
that  he  was  in  possession,  conducting  said  business 
in  his  own  name  and  exercising  the  powers  of  osten- 
sible ownership,  induced  the  appellants  to  believe 
that  he  was  the  owner  thereof,  and  that  they  gave 
him  credit  and  sold  goods  to  him  upon  the  belief  that 
he  was  the  owner  thereof.  It  will  be  observed  that 
this  contention  is  not  based  upon  the  conduct  of  ap- 
pellee at  the  time  of  the  execution  of  the  mortgage, 
but  upon  her  conduct  prior  to  that  time.  The  rights 
of  appellants  in  the  property  in  controversy,  if  any 
they  had  prior  to  the  execution  of  the  mortgage,  were 
only  such  rights  as  they  acquired  by  reason  of  being 
creditors  of  the  appellee  or  of  George  L.  Dalton. 
There  is  no  allegation  in  the  answer,  nor  is  there  any 
evidence  that  Mrs.  Dalton  was  insolvent.  If  the  ap- 
pellee was  the  owner  of  the  stock  of  goods  and  fix- 
tures, she  was,  insofar  as  the  appellants  -are  con- 
cerned, an  undisclosed  principal,  and,  when  appel- 
lants discovered  that  fact,  they  had  a  right  to  prose- 
cute an  action  against  her  as  such.  Kiefer  v.  Klin- 
sick  (1896),  144  Ind.  46,  42  N.  E.  447. 

Appellants  contend  that  the  court  erred  in  giving 

instruction  No.  4,  requested  by  appellee,  and  which 

reads  as  follows:     "The  defendants  in  this 

6.     case  rely  upon  an  estoppel  of  this  plaintiff  to 

claim  the  ownership  of  the  goods  in  question 

by  reason  of  her  permitting  her  husband  to  conduct 

the  store,  to  buy  and  sell  goods  in  his  own  name  and 

to  deposit  the  money  in  his  own  name  and  in  general 


NOVEMBER  TEEM,  1919.  657 

Gathcart  v.  Dalton — 71  Ind.  App.  660. 

to  carry  on  a  retail  store  in  his  own  name.  You  are 
further  instructed  that  such  an  agency  to  sell  at  re- 
tail does  not  permit  him  to  mortgage  the  goods  and 
sell  at  wholesale,  and  that  she  would  not  be  bound  by 
a  mortgage  given  without  her  knowledge  or  authority 
and  that  a  sale  at  wholesale  under  the  mortgage  does 
not  bind  her,  and  if  the  defendants  sold  her  property 
under  such  a  mortgage  she  is  entitled  to  recover  the 
value  of  the  goods  so  sold. ' '  Appellants  say  that  this 
instruction  is  not  only  incorrect,  but  that  it  is  in  con- 
flict with  instruction  No.  4  tendered  by  appellants  and 
given  by  the  court.  Appellants  insist  that  instruction 
No.  4,  given  at  their  request,  is  a  correct  statement 
of  the  law,  and  a  quotation  from  Preston  v.  Wither- 
spoon  (1887),  109  Ind.  457,  9  N.  E.  585,  58  Am.  Bep. 
417,  and  Cowdrey  v.  Vandenburgh  (1879),  101  U.  S. 
572,  25  L.  Ed.  923.    In  this  appellants  are  in  error. 

It  is  neither  a  correct  quotation  nor  a  correct  state- 
ment of  the  law.  It  omits  a  very  necessary  part  of 
the  statement  as  contained  in  the  cases  cited,  and 
should  have  been  modified  before  it  was  given.  The 
only  confusion  in  the  instructions  arises  because  of 
the  giving  of  the  fourth  instruction  tendered  by  ap- 
pellants. There  was  no  error  in  giving  instructfon 
No.  4  tehdered  by  appellee.  The  verdict  of  the  jury 
is  sustained  by  the  evidence.  The  motion  for  a  new 
trial  was  correctly  overruled. 

Judgment  affirmed. 


VOL.  71—42. 
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Manweileb  et  al.  V.  Tbuman. 

[No.  10,008.    FUed  December  17, 1919.] 

1.  AmAL,^Riffht  of  Review, — Ohjectiona  in  Court  Below. — Coap- 
peUe^s  Motion  for  New  Trial,— Where  three  defendants  appealed, 
one  of  them  who  filed  no  motion  for  new  trial  is  in  no  position 
to  complain  of  the  ruling  on  the  motion  made  by  the  other  two 
defendants  and,  no  other  error  being  assigned,  the  Judgment  must 
for  that  reason  be  affirmed  as  to  him.    p.  659. 

2.  Appeal.— Joifif  AsHffnment  of  Error, — Effect  Under  Statute, — 
Under  |4,  Acts  1917  p.  523,  §691d  Bums'  Supp.  1918,  an  assign- 
ment of  error  Joint  as  to  three  appellants,  will  be  treated  as 

^    separate  as  to  each.    p.  660. 

3.  Appeal. — Evidence. — Proud, — Review, — ^Whether  certain  false 
representations  were  known  to  be  such  by  their  makers,  and 
whether  they  acted  in  good  or  bad  fkith  in  making  them,  being 
questions  of  fact  for  the  Jury  in  an  action  founded  thereon,  the 
verdict  must  stand  if  there  be  any  evidence  to  support  it,  and  the 
Appellate  Court  will  not  weigh  the  evidence  in  view  of  the 
superior  opportunities  for  observation  enjoyed  by  the  trial  court 
and  Jury.    p.  660. 

4.  Tbial^ — Evidence, — Exclusion  of  Immaterial  Uncontradicted 
Testinumy, — ^Where  all  three  defendants  had  testified  uncontra- 
dictedly  to  an  immaterial  circumstance,  it  was  not  improper  to 
refuse  to  allow  another  witness  for  defendants  to  testify  again 
to  such  circumstance,    p.  661. 

5.  Appeal. — Bond. — LialHUty. — Affirmance  as  to  CoappeUant — ^In 
a  term-time  appeal  by  three  defendants,  where  the  Judgment 
must  be  affirmed  against  one,  there  is  a  liability  on. the  appeal 
bond  therefor,  even  though  there  were  reversible  error  as  to  the 
other  two  defendants,    p.  662. 

From  Allen  Circuit  Court ;  J.  W.  Eggeman,  Judge. 

Action  by  Alice  Truman  against  Frank  Manweiler 
and  others.  From  a  judgment  for  plaintiflF,  the  de- 
fendants appeal.    Affirmed. 

Lee  J.  Hartzell  and  Levi  A.  Todd,  for  ai^ellanta. 
T.  E.  Ellison,  for  appellee. 
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MgMahak^  J. — The  appellee  commenced  this  action 
against  Frank  Manweiler^  Martin  Jones  and  Mark  W. 
JoneSy  and  in  her  complaint  alleged  that  said  parties 
came  to  her  home  and  represented  to  her  that  said 
Frank  Manweiler  was  sick  with  Inng  fever ;  that  they 
had  no  place  where  he  could  be  taken  care  of,  and 
requested  her  to  take  him  into  her  house  and  care  for 
him  until  he  was  well  enough  to  be  moved ;  that  he  was 
so  sick  that  he  could  not  be  taken  to  a  hospital ;  that 
said  Frank  Manweiler  was  not  ill  with  a  contagious 
disease;  that  she  told  them  that  she  could  not  take 
him  or  care  for  him  if  he  was  sick  with  a  contagious 
disease;  that  she  relied  upon  appellants'  statement 
that  he  was  not  sick  with  a  contagious  disease,  and 
took  him  into  her  house ;  and  that  a  short  time  there- 
after she  learned  that  he  was  so  ill  with  diphtheria 
that  he  could  not  be  moved ;  and  that  in  order  to  save 
his  life  she  nursed  and  cared  for  him.  It  is  also  al- 
leged that  when  appellants  made  said  representations 
to  appellee  they  knew  of  said  Frank  Manweiler 's 
true  condition,  and  by  reason  of  their  said  false 
statements  caused  her  to  take  him  into  her  house  and 
home.  The  cause  was  tried  by  a  jury,  and  resulted 
in  a  verdict  and  judgment  against  all  three  appel- 
lants for  $100.  The  appellants  Frank  Man- 
1.  weiler  and  Mark  W.  Jones  filed  a  joint  motion 
for  a  new  trial,  which  was  overruled.  All  three 
appellants  appeal  and  jointly  assign  as  error  the  ac- 
tion of  the  court  in  overruling  the  motion  for  a  new 
trial.  Martin  Jones,  having  filed  no  motion  for  a  new 
trial,  is  in  no  position  to  complain  of  the  action  of 
the  court  in  overruling  the  motion  of  the  other  two 
appellants  and,  as  to  him,  the  judgment  must  for  that 
reason  be  affirmed. 
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Appellee  contends  that,  the  assignment  of  error 

being  joint  as  to  all  three  appellants,  and  no  motion 

for  a  new  trial  having  been  filed  by  Martin 

2.  Jones,  the  judgment  must  be  affirmed  as  to  all, 
and  cites  Coffin  v.  Pfau  (1916),  61  Ind.  App. 

384, 112  N.  E.  21, 117  N.  E.  869,  in  support  of  this  con- 
tention. The  case  cited  supports  this  contention,  but 
appellee  has  overlooked  ^4,  Acts  1917  p.  523,  §691a 
et  seq.  Burns'  Supp.  1918,  which  provides:  **That 
all  assignments  of  error  on  appeal  whether  joint  or 
several  shall  be  taken  and  construed  as  the  joint  and 
several  assignment  of  each  party  joining  therein." 
This  statute  requires  us  to  treat  the  assignment  of 
errors  as  a  separate  assignment  by  each  appellant 
Appellants  contend  that  there  is  no  evidence  of 
intent  or  design  on  their  part  to  perpetrate  a  fraud 
upon  appellee ;  that  whatever  statements  were 

3.  made  by  them  to  appellee  were  made  in  good 
faith  and  based  upon  the  statement  of  a  rep- 
utable physician.  The  question  whether  the  appel- 
lants falsely  represented  to  appellee  that  Frank  Man- 
weiler  was  sick  with  lung  fever  when  they  knew  he 
was  suffering  with  diphtheria,  or  whether  Ly  acted 
in  good  faith  with  appellee,  was  a  question  of  fact 
for  the  jury,  and,  if  there  is  any  evidence  to  support 
their  verdict,  it  must  stand.  The  jury  in  connection 
with  their  general  verdict  at  the  request  of  appellants 
answered  certain  interrogatories.  By  these  answers 
the  jury  found  specifically  that  appellants,  at  the  time 
they  took  Frank  Manweiler  to  the  home  of  appellee, 
knew  he  was  suffering  with  a  contagious  disease,  and 
that  they  then  knowingly  perpetrated  a  fraud  upon 
her. 

While  it  may  be  said  that  the  evidence  is  not  very 
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satisfactory  on  the  question  whether  appellants  acted 
in  good  faith  or  not,  there  was  some  evidence  of  bad 
faith  on  their  part.  The  jury  saw  and  heard  the  wit- 
nesses while  testifying.  They  were  in  position  to 
observe  their  looks,  their  manner  and  conduct,  their 
intelligence  or  ignorance,  their  powers  of  perceiving 
facts,  and  their  capacity  for  remembering  and  stating 
them.  They  were  thus  enabled  to  know  whether  the 
witnesses  testified  willingly  or  reluctantly,  and,  in  a 
word,  it  ;nay  be  said  that  the  jury  had  virtually  all  of 
the  means  by  which  they  could  test  the  credibility 
which  should  be  accorded  to  any  or  all  of  the  wit- 
nesses who  testified.  On  appeal,  however,  we  are 
deprived  of  all  the  above-mentioned  tests  or  means 
to  guide  us  in  ascertaining  the  credibility  of  the  wit- 
nesses or  in  determining  the  weight  to  be  given  to 
their  testimony.  We  have  nothing  but  the  inanimate 
record  of  the  evidence  before  us  in  which  the  words 
of  one  witness  may  mean  the  same  as  the  words  of 
another.  In  view  of  the  disadvantage  under  which 
we  are  placed,  we  must  decline  to  weigh  the  evidence, 
if  there  is  any  to  support  the  verdict  of  the  jury.  The 
trial  judge,  in  overruling  the  motion  for  a  new  trial, 
in  a  sense  approved  their  verdict.  We  cannot  set  our 
judgment  of  the  weight  of  the  evidence  and  credi- 
bility of  the  witnesses  against  that  of  the  jury  and  the 
trial  judge,  and  say  there  is  reversible  error  on  the 
ground  that  the  verdict  is  not  sustained  by  sufficient 

evidence. 

Appellants  also  contend  that  the  court  erred  in 
refusing  to  permit  them  to  prove  by  Ethel  Bunker, 
who  was  the  cook  at  the  Jones  camp,  that 
4.     Frank  Manweiler  was  at  the  camp  on  the  Sat- 
urday evening  before  he  was  taken  sick.    There 
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was  no  error  in  sustaining  an  objection  to  this  testi- 
mony. All  three  of  the  appellants  had  testified  to  that 
fact  and  no  witnesses  had  testified  to  the  contrary. 
The  question  whether  he  was  at  the  camp  Saturday 
evening  was  immaterial  and  not  relevant  to  any  of 
the  issues.  It  did  not  tend  to  dispute  or  impeach 
any  evidence  given  on  behalf  of  appellee.  There  be- 
ing no  reversible  error,  the  judgment  must  be  af- 
firmed 

This  is  a  term-time  appeal  in  which  the  appeal  bond 

is  signed  by  the  appellant  Frank  ManWeiler  and  his 

mother  Mary  Manweiler.    In  view  of  the  fact 

5.  that  the  judgment  must  be  affirmed  as  to  the 
appellant  Martin  Jones,  it  would  seem  that 
appellant  Frank  Manweiler  and  his  mother  are  liable 
on  their  bond  for  the  payment  of  the  judgment 
against  Martin  Jones,  even  though  there  was  revers- 
ible error  as  to  the  other  two  appellants. 

Judgment  affirmed. 


WlBTZ  BT  AL.  V.  BiBD. 

[No.  10,112.    Filed  December  17,  1919.] 

Appeal. — Evidence  Conflicting. — Review, — Where  all  questions  in- 
volved in  an  appeal  require  a  review  of  conflicting  evidence,  the 
Judgment  of  the  trial  court  is  conclusive. 

From  Vanderburgh  Superior  Court ;  F.  M.  Hostet- 
ter,  Judge. 

Action  between  Christian  Wirtz  and  another  and 
David  P.  Bird.  From  the  judgment  rendered,  the 
former  appeal.    Affirmed. 
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F.  S.  La  Monte  and  WiUiam  D.  Hardy,  for  appel- 
lants. 
Walker  S  Walker,  for  appellee. 

Bemy,  p.  J. — ^All  questions  involved  in  Ihis  appeal 
require  for  their  determination  a  review  of  conflicting 
evidence.  Under  such  circumstances  the  judgment  of 
the  trial  court  is  conclusive,  and  on  the  authority  of 
Nicholson  v.  Smith  (1916),  60  Ind.  App.  385, 110  N.  E. 
1007,  judgment  is  affirmed. 


CooNSB  V.  Bbchold,  Administbatbix. 

[No.  10,136.    Filed  December  18,  1919.] 

1.  Neguoenoe. — Automobiles. — Liability  of  One  Not  Present,'^ 
There  can  be  no  recovery  for  negligent  operation  of  an  automo- 
bile against  one  not  present,  and  having  nothing  to  do  with 
the  operation  of  the  automobile,  except  on  the  theory  that  the 
operator  was  his  servant,    p.  6d4. 

2.  Master  and  Servant. — Relationship, — EiHdence, — ^Where  the 
only  evidence  of  relationship  between  defendants  is  that  one 
had  sold  the  other  an  automobile,  retaining  title  and  the  right 
to  retake  possession  until  the  price  was  fully  paid,  there  is  not 
a  particle  of  evidence  to  show  that  the  buyer  was  the  servant 
of  the  seller  in  the  operation  of  the  machine  in  a  separate  taxt 
business  of  his  own,  over  which  the  seller  had  no  control,    p.  666. 

From  Marion  Superior  Court  (103,303) ;  Theophi- 
lus  J.  Moll,  Judge. 

Action  by  Lillian  E.  Bechold,  administratrix  of  the 
estate  of  Fred  Bechold,  deceased,  against  Harvey 
Coonse  and  others.'  From  a  judgment  for  plaintiff, 
the  named  defendant  appeals.    Reversed. 
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Clarke  d  Clarke,  for  appellant. 

William  E.  Reiley  and  Paul  G.  Davis,  for  appellee. 

McMahan.  J.— This  action  was  commenced  by  ap- 
pellee  against  Harvey  Coonse,  Scott  Frazier  and 
Isaac  Pinkus  for  the  death  of  her  decedent,  which 
she  alleges  was  caused  by  the  negligence  of  said  de- 
fendants in  the '  operation  of  an  automobile.  The 
cause  was  tried  by  a  jury  and  resulted  in  a  verdict 
in  favor  of  appellee  against  the  defendants  Coonse 
and  Frazier  and  in  favor  of  the  defendant  Pinkus. 
The  jury  in  connection  with  the  general  verdict  an- 
swered certain  interrogatories.  Judgment  having 
been  rendered  in  favor  of  appellee  on  the  general  ver- 
dict, the  defendant  Coonse  has  appealed. 

The  first  contention  of  appellant  is  that  the  court 

erred  in  overruling  his  motion  for  judgment  on  the 

interrogatories  and  answers.  He  contends  that 

1.  imder  the  complaint  there  can  be  no  recovery 
against  him  except  upon  the  theory  that  Fra- 
zier, who  was  operating  the  automobile,  was  his  serv- 
ant in  its  operation  at  the  time  of  the  accident,  and 
that  the  court  erred  in  overruling  his  motion  for  judg- 
ment on  the  answers  to  the  interrogatories,  for  the 
reason  that  they  show  that  he  was  not  present  at  the 
time,  had  nothing  to  do  with  the  operation  of  the 
automobile,  and  that  Frazier  was  not  his  servant. 

We  agree  with  appellant  in  the  statement  that  there 
can  be  no  recovery  against  him  except  on  the  theory 
that  Frazier  was  his  servant  in  the  operation  of  the 
automobile  at  the  time  of  the  accident,  but  we  cannot 
agree  with  him  in  the  statement  that  answers  to  the 
interrogatories  disclose  that  Frazier  was  not  his  serv- 
ant.   But^  in  view  of  the  fact  that  the  cause  must  be 
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reversed  for  other  reasons,  we  do  not  deem  it  neces- 
sary to  enter  into  a  discussion  of  the  interrogatories 
and  the  answers  thereto* 

Appellant  also  contends  that  the  court  erred  in 

overruling  his  motion  for  a  new  trial  for  the  reason 

that  the  verdict  is  not  sustained  by  sufficient 

2.  evidence.  The  evidence  shows  without  conflict 
that  the  decedent  was  killed  on  October  20, 
1915,  by  being  struck  by  an  automobile  driven  by 
Scott  Frazier.  On  and  prior  to  July  31,  1915,  the 
appellant  was  the  owner  of  the  automobile  driven  by 
Frazier  at  the  time  of  the  accident,  and  on  said  date 
he  sold  the  same  to  Frazier.  Frazier  gave  the  ap- 
pellant his  note  for  $500,  the  purchase  price,  and 
assumed  and  agreed  to  pay  a  garage  and  repair  bill 
amounting  to  about  $90.  Frazier  borrowed  a  suffi- 
cient amount  of  money  from  the  defendant  Pinkus  to 
pay  the  garage  and  repair  bill.  There  was  a  contract 
between  appellant  and  Frazier  in  which  it  was  pro- 
vided that  the  title  to  the  automobile  so  sold  should 
remain  in  the  appellant  until  it  was  paid  for,  and  that 
the  note  was  to  be  paid  in  installments  of  $50  per 
month.  Frazier  purchased  said  car  for  the  purpose 
of  operating  it  as  a  taxicab,  and  had  been  operating 
it  as  such  from  the  time  he  purchased  it  until  the 
time  of  the  accident.  He  had  no  other  business,  and 
whatever  money  he  paid  to  appellant  on  the  purchase 
price  of  the  automobile  was  paid  out  of  his  earningsi 
There  is  no  evidence  that  the  appellant  had  any  con- 
trol over  the  conduct  of  Frazier  in  operating  the  auto- 
mobile, or  that  Frazier  was  required  to  make  any 
report  to  him  concerning  the  operating  of  the  auto- 
mobile or  the  business  in  which  it  was  being  used. 
All  the  right  that  appellant  had  in  the  matter  was,  in 
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case  the  installments  on  the  purchase  price  were  not 
paid  as  they  became  due,  to  take  possession  of  the 
car.  There  is  not  a  particle  of  evidence  in  the  record 
to  show  that  Frazier  was  an  employe  or  servant  of 
appellant.  That  being  true,  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial. 

Judgment  reversed  for  proceedings  not  inconsist- 
ent with  this  opinion. 


Steckbeck  v.  Wobman. 

[No.  10,145.    Filed  December  18,  1919.] 

1.  Afpeal. — "Negligence, — Confiding  Evidence,  —  Review.  —  High' 
way8. — ^Where  there  is  evidence  to  support  the  verdict,  and  a 
sharp  conflict  as  to  which  of  the  two  drivers  of  colliding  auto- 
mobiles was  guilty  of  negligence  causing  the  coUision,  the  evi- 
dence will  not  be  weighed  on  appeal,    p.  667. 

2.  Trial. — Evidence. — Exhibits, — Inspection  by  Jury,  —  Exhibits 
not  formally  introduced  in  evidence  are  correctly  excluded  from 
inspection  by  the  jury.    p.  668. 

3.  BvmBWCK. — Introduction. — Connecting  Evidence,  —  Exhibits,  — 
The  court  may  properly  require  proof  that  there  was  no  change 
in  the  condition  of  the  automobile  of  defendant  after  the  col- 
lision in  issue  and  before  photographs  thereof  were  taken,  as  a 
condition  to  permitting  the  exhibition  of  such  photographs  to 
the  Jury.    p.  668. 

.  From  Allen  Superior  Court ;  Carl  Yaple,  Judge. 

Action  by  Floyd  M.  Worman  against  William  J. 
Steckbeck.  From  a  judgment  for  plaintiff,  the  de- 
fendant appeals.    Affirmed. 

Robert  B.  Dreibelhiss,  for  appellant. 
Herbert  L.  Somers  and  Harry  F.  Kennerk,  for  ap- 
pellee. 
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McMahan,  J. — Complaint  by  appellee  for  damages 
to  his  automobile  caused  by  the  alleged  negligence  of 
appellant.  The  jury  returned  a  verdict  in  favor  of 
appellee,  and  judgment  was  rendered  accordingly. 

The  only  error  assigned  is  the  overruling  of  the 
motion  for  a  new  trial. 

The  first  contention  of  appellant  is  that  the  verdict 

is  not  sustained  by  sufficient  evidence.    The  accident 

occurred  on  a  country  road  about  6:30  p.  m., 

1.  December  2.  Appellee  and  his  witnesses  tes- 
tified in  substance  that  the  appellant  was  driv- 
ing his  automobile  from  twenty-five  to  thirty  miles 
an  hour  in  violation  of  the  law;  that  his  lights  were 
bright ;  that  he  did  not  slow  up,  but  came  straight  at 
appellee ;  that  appellee  was  driving  his  car  about  eight 
or  ten  miles  an  hour  and,  on  seeing  the  appellant 
coming,  drove  over  to  the  side  of  the  road  and 
stopped  his  car;  that  appellant  did  not  slow  his  car, 
but  ran  into  the  appellee's  car,  injuring  the  same. 
Some  of  appellee's  witnesses  testified  that  appellant 
was  ^^zig-zagging"  across  the  road  and  that,  when 
about  thirty  feet  from  appellee,  he  drove  in  a  diagonal 
direction,  striking  the  front  wheel  of  appellee's  car. 
Appellant  and  his  witnesses  testified  to  an  entirely 
different  state  of  facts.  They  testified  in  substance 
that  appellee  was  driving  his  car  from  twenty-five  to 
thirty  miles  an  hour,  had  but  one  headlight  which, 
being  bright  and  glaring,  blinded  appellant ;  that  ap- 
pellee drove  his  car  from  one  side  of  the  road  to  the 
other,  and  that  appellant  was  driving  about  eight 
miles  an  hour  instead  of  twenty-five  to  thirty  miles 
an  hour,  and  that  appellee  ran  his  car  into  appellant 's 
car.  There  was  a  sharp  conflict  in  the  evidence.  It 
was  the  province  of  the  jury  to  determine  the  weight 
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of  the  evidence  and  the  credibility  of  the  witnesses. 
The  jury  returned  a  verdict  in  favor  of  appellee  and, 
there  being  evidence  to  support  their  verdict,  we  will 
not  weigh  the  evidence. 

Appellant  also  contends  that  the  court  erred  in 

refusing  to  permit  the  jury  to  inspect  a  photograph 

of  appellant  ^s  car,  which  he  says  was  admitted 

2-3.  in  evidence.  The  record,  however,  discloses 
that  appellant  offered  to  introduce  the  photo- 
graph in  evidence  and  that  plaintiff  objected.  The 
record  does  not  clearly  disclose  whether  the  photo- 
graph was  introduced  in  evidence  or  not.  It  appears 
from  the  evidence  that  on  the  day  after  the  accident 
two  photographs,  A  and  B,  were  taken  of  appellant's 
car.  Appellee's  objection  to  admitting  photograph 
A  in  evidence  was  overruled.  Nothing  more  is  shown 
relative  to  A.  The  record  does  not  disclose  that  after 
the  ruling  of  the  court  it  was  actually  introduced  in 
evidence.  Appellant  then  offered  to  introduce  B  in 
evidence,  to  which  appellee  made  objection.  Appel- 
lant then  made  an  offer  to  exhibit  A  and  B  to  the 
jury.  The  court  overruled  the  offer  of  appellant  to 
exhibit  them  to  the  jury  until  evidence  was  intro- 
duced showing  the  relation  of  the  cars  to  each  other. 
No  evidence  had  been  introduced  to  show  that  at  the 
time  the  photographs  were  taken  appellant's  car  was 
in  the  same  condition  that  it  was  in  immediately  after 
the  accident.  It  is  evident  from  the  statement  of  the 
court  that  neither  A  nor  B  had  been  formally  intro- 
duced in  evidence.  That  being  true,  the  court  cor- 
rectly refused  to  allow  them  to  be  exhibited  to  the 
jury.  There  was  no  hardship  imposed  on  appellant 
by  requiring  him  to  prove  that  there  had  been  no 
change  in  the  condition  of  his  automobile  after  the 
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accident  and  before  the  photographs  were  taken.  Ap- 
pellant contends  that  the  proximate  cause  of  the  in- 
jury to  appellee  *s  automobile  was  the  fact  that  appel- 
lee had  but  one  light  on  the  front  of  his  car  and  was 
running  the  same  in  violation  of  §10476  Burns  1914, 
Acts  1913  p.  779,  §13.  The  jury,  however,  found  other- 
wise, and  there  is  evidence  to  support  that  finding. 

There  was  no  error  in  overruling  the  motion  for  a 
new  trial.    Judgment  affirmed. 


BuECHAM  V.  Roach  bt  al. 

[No.  10,101.    Filed  December  18,  1919.] 

1.  Advebsb  Possession. — Elements. — There  are  five  indispensable 
elements  in  "adverse  possession,"  namely,  it  must  be  hostile  and 
under  claim  of  right,  actual,  open  and  notorious,  exclusive,  and 
continuous,    p.  671. 

2.  Husband  and  Wife. — Adverse  Possession, — Joint  Possessions-^ 
Neither  husband  nor  wife  can  acquire  title  by  adverse  possession 
to  land  owned  by  the  other  by  joint  occupation  during  coverture, 
p.  672. 

3.  Husband  and  Wife. — Adverse  Possession. — Joint  Possession, — 
Effect. — Joint  possession  by  husband  and  wife  of  the  land  of  the 
husband  is  in  law  the  possession  of  the  husband,    p.  674. 

4.  Boundabies. — Adverse  Possession. — Husband  and  Wife. — Ac- 
quiescence.— In  an  action  by  the  wife  after  divorce  to  quiet  title 
to  part  of  an  adjoining  tract  owned  by  the  husband,  the  fact 
that  for  more  than  twenty  years  he  had  acquiesced  in  the  location 
of  a  fence  which  included  part  of  his  land  with  the  wife's  prop- 
erty, does  not  establish  the  fence  as  the  real  boundary  line, 
where  husband  and  wife  occupied  both  tracts  Jointly,  since  a 
contrary  claim  is  in  reality  a  claim  by  adverse  possession,    p.  674. 

5.  Advebse  Possession. — Boundaries. — Deeds. — AdmissihiUty. — In 
an  action  to  quiet  title,  under  a  claim  of  adverse  possession  to 
a  certain  fence,  deeds  that  in  no  manner  refer  to  the  fence  or 
division  line  held  properly  excluded,    p.  674. 
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From  Greene  Circuit  Court;  Theo.  E.  Stinkard, 
Judge. 

Action  by  Merab  Burcham  against  Hayes  Boach 
and  another.  From  a  judgment  for  defendants,  the 
plaintiff  appeals.    Affirmed. 

William  L,  Slinkard  and  Will  R.  Vosloh,  for  appel- 
lant 
James  M.  Hudson,  for  appellees. 

McMahan,  J. — This  action  was  commenced  by  the 
appellant  against  Hayes  Roach,  Ann  Boach  and 
Henry  Burcham  to  quiet  title  to  certain  real  estate  in 
Greene  county,  Indiana. 

Appellant  and  Henry  Burcham  were  married  in 
March,  1888,  and  lived  together  as  husband  and  wife 
until  November,  1915.  They  were  divorced  in  May, 
1916.  At  the  time  of  this  marriage  Henry  Burcham 
and  his  mother  were  the  owners  of  a  200-acre  farm 
which  included  the  land  in  controversy.  In  Septem- 
ber, 1888,  Henry  Burcham  and  his  mother  conveyed 
the  south  120  acres  of  said  farm  to  appellant,  the 
consideration  being  love  and  affection.  At  that  time 
appellant  and  her  husband  were  living  on  the  north 
eighty  acres  of  said  200-acre  farm.  A  few  months 
later  they  moved  into  a  house  on  the  120-acre  tract, 
where  they  continued  to  reside  until  1894,  when  they 
again  moved  into  the  house  on  the  eighty-acre  tract, 
and  continued  to  live  there  until  their  separation  in 

1915.  In  November,  1892,  Emily  J.  Burcham,  who 
then  owned  said  north  eighty  acres,  which  included 
the  land  in  controversy,  conveyed  the  same  to  Henry 
Burcham,  who  held  the  record  title  thereto  until  July, 

1916,  when  he  conveyed  it  to  appellee  Ann  Boach. 
Henry  Burcham  with  his  family  occupied  and  farmed 
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the  120  acres  and  the  eighty  acres  immediately  north 
of  it)  of  .which  he  held  the  record  title  as  one  farm 
from  1894  until  after  he  and  appellant  separated  in 
1915*  There  has  never  been  a  fence  on  the  division 
line  between  said  120  and  eighty-acre  tracts.  There 
was  in  1888,  and  ever  since  has  been,  a  fence  extend- 
ing in  a  northwesterly  direction  from  a  point  fourteen 
rods  north  of  the  southeast  comer  of  said  eighty 
acres  to  a  point  twenty-nine  rods  north  of  the  south- 
west comer  thereof. 

Appellant  in  her  complaint  alleged  that  she  was 
the  equitable  owner  of  the  tract  of  land  lying  north  of 
said  120  acres  and  south  of  said  fence ;  that  she  had 
been  in  **open,  adverse,  notorious,  continuous  and 
exclusive  possession 'V  of  said  strip  of  land  for  more 
than  twenty  years,  and  asked  that  her  title  thereto 
be  quieted. 

During  the  trial  appellant  dismissed  as  to  Henry 
Burcham,  and  at  the  conclusion  of  appellant's  evi- 
dence the  court  instructed  the  jury  to  the  effect  that 
a  wife  who  is  living  with  her  husband  on  a  tract  of 
land  owned  by  him  cannot  acquire  title  to  any  part 
of  his  land  by  adverse  possession,  and  directed  them 
to  return  a  verdict  for  appellees. 

Appellant  contends  that  the  court  erred  in  so  in- 
structing the  jury,  and  in  refusing  to  permit  her  to 
introduce  and  read  in  evidence  certain  deeds. 

The  main  question  for  our  consideration  is  whether 

a  wife  can  acquire  prescriptive  title  to  the  lands  of 

her  husband  while  they  hold  joint  possession. 

1.  There  are  five  indispensable  elements  in  ad- 
verse possession,  namely:  (1)  It  must  be  hos- 
tile and  under  a  claim  of  right;  (2)  it  must  be  actual; 
(3)  it  must  be  open  and  notorious;  (4)  it  must  be 
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exolusive;  (5)  it  must  be  continuous.  WortMey  v. 
Burbanks  (1897),  146  Ind.  534,  45  N.  E.  779. 

If  it  be  conceded  that  a  husband  or  wife,  under  any 

circumstances,  can  acquire  title  to  the  lands  of  the 

other  by  adverse  possession,  they  certainly 

2.  cannot  do  so  by  having  a  joint  possession  with 
each  other.  One  of  the  essential  elements  of 
adverse  possession  is  that  the  possession  must  be 
exclusive.  Two  persons  cannot  hold  the  same  prop- 
erty adversely  to  each  other  at  the  same  time.  Hin- 
ton  v.  Farmer  (1906),  148  Ala.  211,  42  South.  563, 121 
Am.  St.  73. 

^^It  is  well  settled  that  the  seizin  and  possession 
of  one  of  several  tenants  in  common  are  the  seizin 
and  possession  of  all.  •  *  •  There  is  not  the 
slightest  ground  for  claiming  that  the  possession  of 
Dyer  during  the  lifetime  of  his  wife  was  adverse  to 
her  nor  that  it  was  exclusive.  So  far  as  the  facts 
are  disclosed  by  the  record,  they  occupied  the  prem- 
ises together  *  *  *.''  Bader  v.  Dyer  (1898),  106 
Iowa  715,  77  N.  W.  469,  68  Am.  St.  332. 

The  Supreme  Court  of  Alabama,  in  passing  upon 
this  question,  said:  *' Possession  to  be  adverse  must 
be  exclusive,  and,  therefore,  two  persons  cannot  hold 
the  same  property  adversely  to  each  other  at  the  same 
time,  and  for  the  additional  reason  furnished  by  the 
common  law  unity  of  coverture,  *  *  *.  If  either 
had  owned  the  legal  title,  the  law  would  have  re- 
ferred the  joint  occupancy  to  the  right  of  such  owner; 
but  in  the  absence  of  title  in  either  it  was  possible 
for  an  adverse  possession  to  have  been  established  in 
either.''  Stiff  v.  Cohb  (1899),  126  Ala.  381,  28  South. 
402,  85  Am.  St.  38. 

''Where  there  are  two  or  more  persons  in  posses- 
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sion,  each  under  a  separate  conveyance  or  color  of 
title,  the  possession  will  be  treated  as  being  in  him 
who  has  the  better  title.  As  there  cannot  be  a  con- 
current seizin  of  the  land,  but  may  be  a  concurrent 
possession,  the  seizin  is  deemed  to  be  in  him  who 
has  the  better  title.  *  *  *  The  present  case  is, 
therefore,  like  that  where  husband  and  wife  are  in 
possession  of  land  owned  by  the  wife  and  to  which  he 
has  no  title  whatever.  That  their  possession  in  such 
a  case  would  be  the  possession  of  the  wife,  there  can 
be  no  doubt.'^  Potter  v.  Adams  (1894),  125  Mo.  118, 
28  S.  W.  490,  46  Am.  St.  478. 

In  the  case  of  Union  Oil  Co.  v.  Stewart  (1910),  158 
Cal.  149, 110  Pac.  313,  Ann.  Cas.  1912A  567,  the  court 
said:  **We  see  no  sufficient  reason  for  the  determi- 
nation that  a  wife  cannot,  under  any  circumstances, 
acquire  title  to  her  husband's  land  by  continuous  ex- 
clusive possession  adversely  to  him.  It  may  be  con- 
ceded that  she  could  not  do  so  while  they  were  living 
together  and  he  remained  the  head  of  the  family.'' 

The  court  in  Mauldin  v.  Cox  (1885),  67  Cal.  387, 
77  Pac.  804,  said:  **We  conclude  that  during  cover- 
ture, and  while  the  husband  remains  the  head  of  the 
family,  neither  party  to  the  marital  relation  can  hold 
the  homestead  adversely  to  the  other."  For  other 
cases  see  Blair  v.  Johnson  (1905),  215  HI.  552,  74 
N.  E.  747;  Powell  v.  Felton  (1850),  33  N.  C.  469; 
Skinner  v.  Hale  (1903),  76  Conn.  223,  56  Atl.  524; 
Hovorka  v.  Havlik  (1903),  68  Neb.  14,  93  N.  W.  990, 
110  Am.  St.  387;  Springer  v.  Young  (1886),  14  Ore. 
280, 12  Pac.  400;  Reagle  v.  Beagle  (1897),  179  Pa.  St. 
89,  36  Atl.  191;  Hays  v.  Marsh  (1904),  123  Iowa  81, 
98  N.  W.  604. 

Appellant's  husband,  Henry  Burcham,  held  the  rec- 
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ord  title  to  the  land  in  controversy.    Appellant  had 
no  title  to  such  land.    Their  joint  possession 

3.  of  such  land  was  in  law  the  possession  of  Henry 
Burcham,  the  legal  owner. 

Appellant  contends  that,  even  though  she  could 
not  hold  the  land  adversely  to  her  husband,  she  be- 
came the  owner  of  it  because  they  each  occupied 

4.  and  cultivated  the  land  to  the  fence,  and  for  a 
period  of  more  than  twenty  years  her  husband 

acquiesced  in  the  location  of  the  fence  as  a  boundary 
line.  Inasmuch  as  their  occupancy  was  joint,  this 
contention  cannot  prevail.  Appellant  cannot  escape 
the  fact  that  her  claim  of  title  rests  on  adverse  pos- 
session. 

The  grantor  and  grantee  in  one  of  the  deeds  which 

the  court  refused  to  admit  in  evidence  were  strangers 

to  the  title,  while  the  other  deeds  were  for  the 

5.  eighty  acres.    No  reference  was  made  in  any 
of  these  deeds  to  the  fence  or  the  division  line 

and  could  in  no  manner  affect  the  rights  of  appellant 
or  appellees.    There  was  no  error  in  excluding  them. 
Judgment  affirmed. 


W.  P.  Nelson  Company  v.  Weyl,  Begeiveb,  bt  al. 

[No.  10,094.    Filed  December  18.  1919.] 

1,  Appeal. — Exceptions, — Conclusions  of  Law, — Modification  of 
Judgment, — ^Where  the  Judgment  foHows  the  conclusion  of  law, 
error,  if  any.  is  in  the  conclusion  and  not  In  the  Judgment,  and 
the  remedy  is  by  excepting  to  the  conclusion  of  law  and  not  by 
moving  to  modify  the  Judgment,    p.  681. 
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2.  Mechanics'  Liens. — Notice, — Time  for  Filing. — Bitoppel  of 
Owner. — ^The  date  of  repainting  fixes  the  time  for  the  beginning 
of  the  period  within  which  to  file  a  notice  of  mechanic's  lien, 
where  the  work  contracted  for  had  been  fully  done  more  than 
sixty  days  prior  thereto,  but  had  been  refused  by  the  lessee  as 
incomplete  and  the  repainting  demanded,  since  it  will  be  assumed 
that  the  lessee  acted  in  good  faith,  and,  although  its  contentions 
were  wrongful,  it  is  estopped  from  claiming,  in  a  suit  to  enforce 
.  rights  conferred  by  the  lien,  that  the  contract  was  in  fact  com- 
pleted in  the  first  instance,    p.  681. 

From  Marion  Superior  Court  (103,458) ;  Theophi- 
Itis  J.  Moll,  Judge. 

Proceeding  upon  petition  by  W.  P.  Nelson  Com- 
pany in  the  matter  of  the  receivership  of  the  Strand 
Theater  Company  (of  Indiana),  Carl  L.  Weyl,  re- 
ceiver. From  the  judgment  rendered,  the  petitioner 
appeals.    Reversed. 

•  Newherger,  Simon  <&  Davis  and  Weir,  Ritter  <& 
Richards,  for  appellant. 

Matson,  Kane  S  Ross,  Robert  D.  McCord,  Adolph 
A.  Schreiber  and  Weyl  S  Jewett,  for  appellees. 

McMahan,  J. — The  Strand  Theater  Company  of 
Illinois  and  Ernest  C.  Divine  were  lessees  of  the  Park 
Theater  in  the  city  of  Indianapolis.  On  October  26, 
1915,  said  lessees  entered  into  an  agreement  with  the 
appellant  whereby  they  employed  appellant,  and  the 
appellant  agreed  to  furnish  material  and  perform  the 
necessary  labor  in  overhauling  and  remodeling  the 
theater  building. 

Appellant  began  this  work  in  December,  1915,  and 
continued  the  same  in  accordance  with  the  specifica- 
tions, except  that  by  agreement  one  item  was  omitted 
and  a  credit  of  $60  was  allowed  therefor.  Some  extra 
work  was  done  as  provided  in  the  contract  of  the 
value  of  $1,234.    Said  Strand  Theater  Company  of 
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Illinois  and  said  Divine  subleased  said  theater  build- 
ing  to  the  Strand  Theatre  Company  of  Maine  in  Jan- 
uary, 1916,  and  said  lease  for  the  said  theater  was 
thereafter  assigned  to  the  Strand  Theater  Company 
of  Indiana,  which  will  herein  be  designated  as  the 
Indiana  company.  As  a  part  of  the  consideration  for 
the  assignment  to  it,  the  Indiana  company  assumed 
and  agreed  to  pay  all  contracts,  agreements  and  other 
obligations  entered  into,  and  all  expenses  incurred  or 
undertaken  in  connection  with  the  improvement  and 
equipment  of  said  building,  among  which  were  debts 
and  obligations  to  the  appellant  on  account  of  its  con- 
tract with  the  original  lessees. 

On  June  24,  1916,  appellant  filed  a  notice  in  the 
office  of  the  recorder  of  Marion  county,  Indiana,  of 
its  intention  to  hold  a  lien  upon  the  real  estate  upon 
which  said  building  is  located,  and  upon  the  leasehold 
interest  of  said  lessees  in  said  real  estate,  for  the  sum 
of  $5,159.20  for  the  work  and  labor  done  and  material 
furnished  under  said  contract.  Carl  H.  Weyl  was 
appointed  receiver  of  all  the  property  and  assets  of 
the  Indiana  company,  and  as  such  receiver  took  pos- 
session of  said  theater  building  and  premises,  and  the 
leasehold  estate  of  said  company  therein,  and  contin- 
ued in  the  possession  thereof  until  August  5,  1916, 
when,  under  the  orders  of  the  court,  he  sold  and  as- 
signed said  leasehold  to  one  Shaf  er  Zigler. 

Appellant  filed  its  petition  in  said  receivership  mat- 
ter alleging  the  facts  as  hereinbefore  stated,  and  ask- 
ing that  its  lien  on  the  premises  be  transferred  to 
the  funds  in  possession  of  the  receiver,  and  that  the 
amount  due  thereon  be  decreed  to  be  a  preferred  debt 
and  claim  and  a  lien  upon  the  funds  in  the  hands  of 
the  receiver  derived  from  the  sale  of  said  lease  and 
leasehold  estate. 
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The  cause  was  tried  by  the  court,  and  at  the  request 
of  the  parties  the  court  found  the  facts  specially.  The 
court  stated  its  conclusion  of  law  thereon  to  the  effect 
that  the  appellant  was  entitled  to  recover  as  a  general 
creditor  in  the  sum  of  $5,158.75,  and  judgment  was 
rendered  accordingly,  without  any  right  to  a  lien  or 
priority  on  the  funds  in  the  hands  of  the  receiver. 

Appellant's  exception  to  the  conclusion  of  law  pre- 
sents the  only  question  for  our  determination.  The 
only  question  presented  by  the  record  is :  Was  the 
notice  of  the  mechanic's  lien  filed  within  the  sixty 
days  after  the  furnishing  of  the  materials  and  the 
performance  of  the  labor  as  required  by  the  statute! 
The  court  found  the  facts  in  substance  as  herein- 
before stated.  The  court  also  found  that  all  the 
materials  and  all  of  the  work  which  was  done  and 
performed  by  appellant  were  fully  completed  by  ap- 
pellant during  the  last  week  in  January,  1916,  and 
before  the  first  day  of  February ;  that  said  work  and 
materials  were  accepted  by  the  Indiana  company 
through  its  duly  authorized  representative  at  said 
time ;  that  thereupon  appellant  removed  all  of  its  ap- 
paratus and  material  from  said  premises  and  turned 
said  theater  and  work  over  to  the  Indiana  company 
and  rendered  its  statement  for  said  labor  and  mate- 
rials, and  that  said  work  at  that  time  was  completed 
in  accordance  with  the  contract  between  the  Strand 
Theater  Company  of  Illinois  and  appellant,  and  was 
done  in  a  proper  and  complete  manner;  that  during 
the  early  part  of  February,  1916,  and  when  said  bill 
for  said  work  was  submitted  to  the  Indiana  company, 
it,  through  its  president,  objected  and  urged  that  cer- 
tain portions  of  the  work  were  not  properly  done,  but 
waived  all  objections,  except  the  painting  of  the  can- 
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opy  in  front  of  said  theater,  and  requested  appellant 
to  repaint  the  same.  The  court  finds  that  said  can- 
opy originally,  in  the  latter  part  of  January,  1916, 
was  properly  painted  and  accepted  by  the  said  thea- 
ter company  as  aforesaid,  but  that  on  account  of  the 
action  of  inclement  weather,  and  on  account  of  the 
public  coming  in  contact  with  the  same  it  became 
despoiled ;  that  nothing  was  done  towards  the  repaint- 
ing of  said  canopy  by  appellant  until  May  12, 1916,  at 
which  time,  without  making  any  charges  or  receiving 
any  compensation  therefor  appellant  repaired  the 
painting  of  said  canopy  by  repainting  and  retouching 
parts  and  portions  thereof  at  an  expense  of  $4.65; 
that  in  the  interim  between  February  1,  1916,  and 
May  12,  1916,  appellant  did  no  work  and  furnished 
no  material  towards  the  labor  or  improvement  of  said 
theater,  and  that,  after  appellant  so  submitted  its  bill 
for  said  work  and  materials  in  the  early  part  of  Feb- 
ruary, 1916,  and  after  it  was  presented  to  the  presi- 
dent of  the  Indiana  company,  said  company  refused 
to  make  any  payment  on  account  of  said  bill  until 
said  appellant  repainted  said  canopy.  On  May  16, 
1916,  the  Indiana  company  paid  appellant  $1,000, 
and  on  June  7, 1916,  $500,  to  apply  on  account  of  said 
contract.  The  value  of  all  the  materials  furnished 
and  labor  performed  by  appellant  under  the  contract 
was  found  to  be  $6,345.  In  addition  to  the  said  mate- 
rials and  labor,  appellant  performed  other  work  and 
sustained  loss  on  account  of  certain  items  which  the 
court  found  amounted  to  $313.75,  and  which  was  not 
included  in  said  contract. 

Appellee  contends  that,  under  the  facts  found  by 
the  court,  the  contract  was  completed  by  appellant  in 
January,  1916,  and  that  the  work  of  repainting  said 
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canopy  did  not,  under  the  facts,  extend  the  time  with- 
in which  appellant  could  file  its  notice  of  a  mechanic 's 
lien.  Appellant  contends  that  the  owner  or  lessee  of 
the  property,  having  refused  to  make  any  payment 
on  the  contract,  and  having  demanded  that  such  addi- 
tional work  be  performed  before  any  payment  would 
be  made,  is  estopped  from  claiming  that  the  work 
was  completed  according  to  the  contract  in  January, 
1916. 

In  Scheible  v.  Schickler  (1896),  63  Minn,  471,  65 
N.  W.  920,  furnaces  were  put  in  a  building  and  were 
warranted  as  to  their  capacity.  The  contract  was 
fully  performed,  and  the  work  accepted,  but  the  fur- 
naces did  not  fulfill  the  warranty.  Under  a  subse- 
quent contract,  the  contractor,  in  satisfaction  of  all 
damages,  agreed  to  substitute  certain  other  furnaces, 
which  he  did.  The  notice  of  lien  was  there  filed  with- 
in ninety  days  after  the  completion  of  the  last  work, 
but  more  than  ninety  days  after  the  completion  of  the 
first  work,  and  was  held  filed  in  time.  In  Shaw  v. 
Fjellmm  (1898),  72  Minn.  465,  75  N.  W.  705,  the  court 
in  discussing  a  similar  question  said:  ** After  it  was 
supposed  that  the  work  had  been  completed,  and  it 
was  accepted  or  taken  possession  of  by  the  owner,  he 
or  his  agent  might  extend  the  time  for  filing  a  lien 
by  requiring  additional  work  to  be  done  to  remedy 
defects  subsequently  discovered,  and  the  time  for  fil- 
ing the  lien  would  commence  to  run  from  the  comple- 
tion of  such  additional  work.  * '  Citing  St.  Louis  Nat. 
Stock  Yards  v.  O'Reilly  (1877),  85  111.  546;  Jefferson- 
vUle  Water  Supply  Co.  v.  Riter  (1894),  138  Ind.  170, 
37  N.  E.  652;  Mclntyre  v.  Trautner  (1883),  63  Cal. 
429. 

The  Supreme  Court  of  Minnesota,  in  Minneapolis 
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Trust  Co.  V.  Great  Northern  R.  Co.  (1898),  74  Minn. 
30, 76  N.  W.  953,  wherein  a  like  question  was  involved, 
said :  *  *  True,  Ring  &  Tobin  had  completed  their  work 
properly,  and  were  not  obliged  to  furnish  any  more 
stone.  But  the  railway  companies  demanded  the 
change,  and  consented  to  the  furnishing  of  more  ma- 
terial in  order  to  make  that  change.  By  demanding 
additional  material  before  making  payment,  Maxfield 
assumed  that  Ring  &  Tobin  had  not  completed  their 
contract,  and  is  now  estopped  to  say  that  they  had.*' 
This  case  again  came  before  the  Supreme  Court  in 
Minneapolis  Trust  Co.  v.  Great  Northern  R.  Co. 
(1900),  81  Minn.  28,  83  N.  W.  463,  where  the  court 
said:  **By  requesting  Ring  &  Tobin  to  furnish  the 
additional  material  before  making  payment,  Maxfield, 
the  contractor,  assumed  that  Ring  &  Tobin  had  not 
completed  their  contract,  and  is  now  estopped  from 
saying  that  they  had;*'  and  held  that  plaintiff  was 
entitled  to  the  enforcement  of  a  mechanic's  lien. 
See,  also,  Nichols  v.  Culver  (1883),  51  Conn.  177. 

The  appellant  performed  labor  and  furnished  ma- 
terial under  the  contract  of  the  value  of  $6,345,  for 
which  it  had  been  paid  $1,500.  It  also  performed 
other  labor  and  suffered  loss  amounting  to  $313.75. 
Appellant  does  not  claim  that  it  was  entitled  to  a  lien 
on  the  funds  in  the  hands  of  the  receiver  derived 
from  the  sale  of  the  leasehold  estate,  on  account  of 
the  said  sum  of  $313.75,  but  does  contend  that  it  was 
entitled  to  have  a  lien  on  said  funds  for  the  balance 
of  $4,845  with  interest,  due  it  on  account  of  the  labor 
performed  and  materials  furnished  under  the  con- 
tract.' 

Appellee  contends  that,  the  judgment  being  right 
in  so  far  as  the  $313.75  is  concerned,  no  question  is 
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presented,  for  the  reason  that  no  motion  was 

1.  made  to  modify  the  judgment.    The  judgment 
followed  the  conclusion  of  law.    The  error,  if 

any,  was  not  in  the  judgment,  and  could  not  be 
reached  by  a  motion  to  modify.  If  the  judgment  had 
not  been  in  accordance  with  the  conclusion  of  law,  a 
motion  to  modify  it  so  as  to  conform  with  the  con- 
clusion of  law  would  have  been  proper.  Where  the 
error  is  in  the  conclusion  of  law,  the  remedy  is  by 
excepting  to  the  conclusion  of  law,  and  not  by  motion 
to  modify  either  the  conclusion  or  the  judgment. 

This  is  not  a  case  where  the  contractor  is  attempt- 
ing to  revive  a  right  to  a  lien  already  lost  by  volun- 
tarily doing  some  work  not  required  under  his 

2.  contract.    Here  the  contractor  had  performed 
work  and  furnished  material  of  the  value  of 

$6,345,  and  was  entitled  upon  giving  the  statutory 
notice  to  a  lien  for  that  amount.  There  was  also  the 
further  sum  of  $313.75  due  appellant  for  which  it  was 
not  entitled  to  a  lien.  The  theater  company,  when 
the  bill  for  the  amount  due  appellant  was  presented 
to  it  for  payment,  objected  and  urged  that  portions 
of  the  work  were  not  properly  done,  and  requested 
that  the  canopy  be  repainted,  and  refused  to  make 
any  payment  on  the  bill  until  appellant  repainted  the 
canopy.  We  here  have  the  owner  of  the  property 
insisting  that  the  work  is  not  completed  and  refusing 
to  make  any  payment  to  the  contractor  until  it  is  com- 
pleted as  the  owner  insists  it  should  be — a  case  where 
the  contractor,  in  order  to  get  his  pay,  accedes  to  the 
wrongful  contentions  of  the  owner.  Under  such  a 
state  of  fact,  we  are  of  opinion  that  the  owner  of  the 
property  is  estopped  from  claiming  that  the  contract 
was  in  fact  completed  in  the  first  instance  and  profit 
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by  its  own  wrong  in  refusing  to  make  any  payment 
for  the  work  which  had  been  fully  and  honestly  per- 
formed. The  appellee  receiver  is  in  no  better  posi- 
tion than  the  owner  of  the  leasehold  interest  which 
was  sold. 

The  appellee  is  in  no  position  to  insist  that  the  re- 
painting of  the  canopy  was  a  new  arrangement  wholly 
independent  and  separate  from  the  original  contract. 
There  is  no  fact  found  which  indicates  that  the  item 
of  repainting  was  not  done  by  appellant  in  good  faith 
for  the  purpose  of  completing  its  contract.  Where 
the  contrary  is  not  found,  we  will  presume  that  both 
parties  were  acting  in  good  faith,  and  that,  when  the 
theater  company  insisted  that  the  contract  was  not 
completed,  it  honestly  believed  it  was  right  in  that 
contention.  We  hold  that  the  repainting  of  the  can- 
opy was  *'the  last  item^'  performed  under  the  con- 
tract, and  that  the  time  for  filing  notice  of  a  me- 
chanic's lien  dated  from  May  12,  1916.  Conlee  v. 
Clark  (1896),  14  Ind.  App.  205,  42  N.  E.  762,  56  Am. 
St.  298;  Whitcomb  v.  Roll  (1907),  40  Ind.  App.  119, 
81  N.  E.  106. 

The  court  erred  in  its  conclusion  of  law.  The  judg- 
ment is  reversed,  with  direction  to  the  court  to  re- 
state its  conclusion  of  law  in  accordance  with  this 
opinion. 


Chbistlieb  v.  Chbistlibb. 

[No.  10,151.    Filed  December  19,  1919.] 

1.    Appeal. — Pleading. — Admission    ty    Demurrer, — Jiidgment    on 
Failure  to  Plead. — Review.— The  Judgment  must  be  affirmed  If 
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either  paragraph  of  the  complaint  states  a  cause  of  action,  where 
the  defendant  has  demurred  to  each  paragraph  and  has  elected 
to  abide  the  ruling  of  the  court  thereon  and  refused  to  plead 
further,  since  by  the  demurrer  he  admits  the  facts  well  pleaded, 
p.  684. 

2.  Mabbiage. — Fraud,  Voidable. — Equity.  —  Jurisdiction.  —  A  mar- 
riage procured  by  fraud  Is  voidable  at  the  suit  of  the  injured 
party,  and  courts  having  the  jurisdiction  of  courts  of  equity  have 
Jurisdiction  to  annul  a  marriage  on  account  of  fraud  under  their 
general  powers  to  annul  fraudulent  contracts,    p.  685. 

3.  Mabbiaoe. — Age, — Consent  of  Parents. — Fraud. — The  mere  fact 
that  a  girl  was  but  sixteen  years  old  and  was  married  without 
the  consent  of  her  parents  would  not  render  the  marriage  void, 
notwithstanding  the  statute  requiring  parental  consent,  but  such 
youthfulness  is  an  imjiortant  allegation  in  support  of  the  charge 
of  fraud,    p.  686. 

4.  Mabbiaoe. — Annulmentj — Fraud. — Public  Policy.  —  Pleading.  —• 
Where  the  complaint  averred  that  the  marriage  sought  to  be 
annulled  had  never  been  consunmiated  by  cohabitation,  the  rule 
against  considering  the  alleged  misrepresentations  to  a  girl  six- 
teen years  old,  as  to  character,  previous  marriage,  children,  etc., 
as  such  fraud  as  goes  to  the  fundamentals  or  essentials  of  the 
marital  relation,  does  not  apply,  but  public  policy  would  seem 
to  require  an  annulment  of  the  marriage,  and  all  such  allegations, 
taken  together,  state  a  cause  of  action  for  fraud  and  authorize 
the  annulment  of  the  marriage,    p.  687. 

6.  Mabbiage. — Annulment. — Conflict  of  Laws. — The  fact  that  the 
parties  were  married  in  Michigan  can  be  no  defense  to  a  suit 
for  annulment  for  fraud,  brought  in  Indiana,    p.  688. 

•  

From  LaGrange  Circuit  Court;  James  S.  Drake, 
Judge. 

Action  by  Sylvia  Melvina  (Bennett)  Christlieb,  by 
next  friend,  against  Ephraim  Christlieb.  From  a 
judgment  for  plaintiff,  the  defendant  appeals.  Af- 
firmed. 

Redmond  S  Emerick  and  Dmiten  &  Dunten,  for  ap- 
pellant. 
Hanan,  Watson  S  Hanan,  for  appellee. 

Rbmy,  p.  J, — Suit  by  appellee  to  annul  her  mar- 
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riage  to  appellant.  The  complaint  is  in  two  par^- 
CTaphs.  Appellant's  demurrer  for  want  of  facts  to 
each  paragraph  was  overruled,  and  upon  his  refusal 
to  plead  further  judgment  was  rendered  annulling 
the  marriage.  Errors  assigned  are :  (1)  Overruling 
demurrer  to  first  paragraph  of  complaint;  (2)  over- 
ruling demurrer  to  second  paragraph  of  complaint. 

Appellee  by  each  paragraph  of  complaint  sought  to 
annul  the  marriage.  By  his  demurrers  appellant  ad- 
mits the  facts  well  pleaded  in  each  paragraph 

1.  and,  having  elected  to  abide  the  ruling  of  the 
court  and  having  refused  to  plead  further  and 
suffered  judgment  to  be  taken  against  him,  it  neces- 
sarily follows  that,  if  either  paragraph  of  the  com- 
plaint states  a  good  cause  of  action  for  the  annul- 
ment of  the  marriage,  the  judgment  must  be  affirmed. 
Williams  v.  Wood  (1915),  60  Ind.  App.  69,  107  N.  E. 
683;  Buchel  v.  Auer  (1918),  68  Ind.  App.  320,  120 
N.  E.  437. 

The  material  averments  of  the  first  paragraph  of 
complaint,  hereinafter  termed  the  complaint,  are  as 
follows :  That  on  August  29,  1916,  appellee  entered 
into  a  certain  marriage  ceremony  and  pretended  mar- 
riage with  appellant  at  Centerville  in  the  State  of 
Michigan;  that  said  marriage  was  illegal  and  void 
for  the  following  reasons :  That  appellee  was  at  the 
time  but  sixteen  years  of  age,  and  that  the  pretended 
marriage  was  without  the  consent  of  her  parents,  who 
were  at  the  time  residents  of  LaGrange  county,  Indi- 
ana ;  that  prior  to  said  marriage  appellant  had  falsely 
and  fraudulently  represented  to  appellee  that  he  had 
never  been  married,  had  no  children,  and  was  a  man 
of  good  character  in  the  community  where  he  had 
lived;  that  appellee,  being  ignorant  as  to  the  truth 
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of  such  representations,  believed  the  same  to  be  true, 
and,  relying  thereon,  entered  into  the  marriage  con- 
tract ;  that  said  representations  were  false  and  known 
by  appellant  to  be  false  at  the  time  made,  and  were 
made  for  the  purpose  of  deceiving  appellee  and  in- 
ducing her  to  enter  into  said  marriage;  that' appel- 
lant had  been  married  and  was  the  father  of  three 
children;  that  in  1914  appellant  was  divorced  from 
his  former  wife ;  that  the  custody  of  two  of  said  chil- 
dren was  awarded  to  appellant,  and  he  is  now  under 
order  of  court  to  support  the  same;  that  appellant 
is  a  drinking  man  who  spends  his  earnings  in  riotous 
living  and  debauchery,  and  that  he  is  dishonest ;  that 
the  parties  *'have  never  lived  or  cohabited  together 
as  husband  and  wife. '  *  Prayer  that  the  marriage  be 
declared  void. 

It  will  be  observed  that  the  complaint  is  not  based 

upon  §5  of  the  acts  of  1905  (Acts  1905  p.  215,  §835 

Burns  1914),  regulating  marriages,  or  upon 

2.  any  other  statute,  but  proceeds  upon  the  the- 
ory  of  actual  fraud  in  procuring  the  marriage 
contract.  The  law  is  well  established  that  a  marriage 
procured  by  fraud  is  voidable  at  the  suit  of  the  injured 
party,  and  that  courts  having  the  jurisdiction  of 
courts  of  equity  under  their  general  powers  to  annul 
fraudulent  contracts  also  have  jurisdiction  to  annul 
a  marriage  on  account  of  fraud  {Henneger  v.  Lomas 
[1896],  145  Ind.  287,  44  N.  E.  462,  32  L.  R.  A.  848) ; 
but  what  would  constitute  such  fraud  as  to  author- 
ize the  annulment  of  a  marriage  has  not  been  deter- 
mined by  the  courts  of  appeal  of  this  state. 

It  is  the  contention  of  appellant  that  facts  are  not 
averred  in  the  complaint  which  show  *  *  such  fraud  as 
goes  to  the  fundamentals  or  essentials  of  the  marital 
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relation/'  and  that  therefore  the  complaint  is  insuffi- 
cient. It  has  been  held  in  some  jurisdictions  that 
misrepresentations  as  to  personal  character,  or  as  to 
the  fact  of  a  previous  marriage,  and  that  the  party 
had  children  by  such  marriage,  are  representations 
as  to  matters  which  do  not  compose  the  essential 
elements  on  which  the  marital  relation  rests,  and  for 
that  reason  do  not  constitute  such  fraud  as  would 
vitiate  the  marriage  contract  when  once  executed. 
Reynolds  v.  Reynolds  (1862),  3  Allen  (Mass.)  605; 
Donnelly  v.  Strong  (1900),  175  Mass.  157,  55  N.  E. 
892;  Varney  v.  Varney  (1881),  52  Wis.  120,  8  N.  W. 
739,  38  Am.  Rep.  726 ;  26  Cyc  833.  The  reason  for 
the  rule  is  that,  where  the  family  has  once  been  es- 
tablished, it  is  not  a  matter  merely  between  the  hus- 
band and  wife ;  that  children,  born  and  unborn,  have 
an  interest;  that  it  becomes  a  matter  of  public  con- 
cern; and  therefore  the  validity  of  a  marriage  must 
not  rest  upon  stipulations  which  are  not  essential  to 
the  marital  relation. 

The  allegations  of  the  complaint  which  refer  to 
appellant's  fraudulent  representations  as  to  his  per- 
sonal character  and  his  former  marriage  are 

3.  not,  however,  the  only  averments  going  to  the 
charge  of  fraud.  It  is  also  alleged  that  appel- 
lee was  but  sixteen  years  of  age,  and,  although  ap- 
pellant's age  is  not  ^ven,  it  may  nevertheless  be 
inferred  from  the  facts  set  forth  in  the  complaint 
that  he  was  much  older.  The  mere  fact  that  appellee 
was  but  sixteen  years  old  at  the  time,  and  was  mar- 
ried without  the  consent  of  her  parents,  would  not, 
under  the  statute  requiring  parental  consent  to  the 
marriage  of  a  girl  of  that  age  (§8371  Bums  1914, 
§5328  R.  S.  1881),  render  the  marriage  void,  even  if 
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the  marriage  had  taken  place  in  Indiana.  Franklin 
V.  Lee  (1902),  30  Ind.  App.  31,  62  N.  E.  78.  Never- 
theless, when  taken  in  connection  with  the  other  alle- 
gations of  the  complaint,  the  statement  that  she  was 
only  sixteen  years  of  age  is  an  important  allegation 
in  support  of  the  charge  of  fraud.  As  is  weU  stated 
by  Bishop  in  his  valuable  work  on  Marriage,  Divorce 
and  Separation  §506:  **The  fact  is  always  relevant, 
if  it  exists,  that  when  the  fraud  was  practiced  the 
complaining  party  was  of  years  too  immature  to  be 
presumably  as  capable  as  older  persons  of  resisting 
its  influence.** 

Another  averment  of  the  complaint,  and  perhaps 

the  most  important,  is  that  the  parties  '^have  not 

lived  or  cohabited  together  as  husband  and 

4.  wife.**  Where  a  marriage  has  not  been  con- 
smnmated,  the  reason  for  the  rule  above  stated, 
and  therefore  the  rule  itself,  do  not  apply.  No  un- 
born children  **will  cry  out  from  the  mother's  womb 
demanding  that  they  may  not  be  bastardized,  lose  a 
father,  and  know  only  a  disgraced  mother.**  In  the 
case  under  consideration,  the  public  can  be  in  no 
way  interested  in  aflSrming  the  marriage.  On  the 
contrary,  public  policy  would  seem  to  require  an 
annulment  of  the  marriage.  If  the  marriage  is  de- 
clared valid,  it  will  be  in  name  only,  preventing  the 
parties  from  marrying  again.  We  are  therefore  con- 
strained to  hold  that  the  allegations  of  the  complaint, 
when  taken  together,  state  a  cause  of  action  for  fraud, 
and  authorize  the  annulment  of  the  marriage.  The 
following  authorities  uphold  the  doctrine  forming 
the  basis  of  this  opinion:  Weill  v.  WeUl  (1918),  104 
Misc.  Rep.  561,  172  N.  Y.  Supp.  589;  Smith  v.  SmUh 
(1898),  171  Mass.  404,  50  N.  E.  933,  41  L.  E.  A.  800, 

VOL.  71—44. 
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68  AnL  St.  440;  Lyndon  v.  Lyndon  (1873),  69  HI.  43; 
1  Bishop,  Marriage,  Divorce  and  Separation  §§456, 
461 ;  Nelson,  Divorce  and  Separation  §612.  See,  also, 
Cunningham  v.  Cunningham  (1912),  206  N.  Y.  341, 
99  N.  E.  845,  43  L.  R.  A.  (N.  S.)  355. 

The  fact  that  the  parties  were  married  in  the  State 
of  Michigan  can  be  no  defense  to  a  suit  brought 

5.  in  Indiana  to  have  the  marriage  annulled  for 
appellant's  fraud  as  charged  in  the  complaint. 

There  was  no  error  in  overruling  appellant's  de- 
murrer to  the  complaint.    Judgment  affirmed. 


Habdt  bt  al.  v.  Smith  bt  al* 

[No.  9,808.    FUed  May  29, 1919.    Rehearing  denied  October  10, 1919. 

Transfer  denied  December  19,  1919.] 

1.  WiLLfl. — Construction. — Intention  of  Testator. — In  construing 
the  provisions  of  a  will,  the  court  must  be  guided  by  the  inten- 
tion of  the  testator,    p.  691. 

2.  Wills. — Construction, — All  Words  and  Clauses  Considered, — ^In 
searching  a  will  for  the  testator's  intention,  every  word  and 
clause  must  be  considered,  and,  if  possible,  given  effect,    p.  691. 

8.  Wnxs. — Construction, — Partial  Intestacy, -^Vnleaa  compelled  by 
the  language  used,  a  constrirction  of  a  will  resulting  in  partial 
intestacy  will  be  avoided,    p.  691. 

4.  Wills. — Construction. — Remainders, — Contingent  or  Vestedj^k 
remainder  wlU  not  be  construed  to  be  contingent,  if  it  can  be 
construed  to  be  vested,    p.  691. 

5.  Wills. — Construction.-r^ested  Remainder. — Under  a  will  giv- 
ing life  estates  In  certain  land  to  the  husband  and  brother  of 
testatrix,  and,  subject  thereto,  devising  said  land  and  all  real 
estate  owned  at  her  death  to  a  niece  for  life,  or  in  case  of  her 
death  prior  to  death  of  testatrix,  or  the  death  of  the  husband 
and  brother,  then  at  the  niece's  death,  or  the  death  of  the  husband 
and  brother,  the  fee  simple  of  all  said  real  estate  to  vest  abso- 
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lutely  in  two  daughters  of  the  niece,  as  tenants  by  entirety,  the 
surviyor  to  take  the  whole,  and  where  the  husband  and  brother 
died  before  the  death  of  the  testatrix,  the  daughters  took  a  vested 
remainder  in  fee  at  the  death  of  the  testatriic.  p.  691. 
6.  Wills. — Construction, — "Of^  Construed  "And.*' — ^When  from 
the  wording  of  a  will  it  is  obviously  necessary  in  order  to  carry 
out  the  intention  of  the  testator,  the  word  "or"  will  be  construed 
as  "and."    p.  692. 

From  Carroll  Circuit  Court;  James  P.  Wason, 
Judge. 

Action  by  Wilson  A.  D.  Hardy  and  others,  against 
Miranda  Smith  and  others.  From  a  judgment  for 
defendants,  the  plaintiffs  appeal.    Affirmed. 

L.  D.  Boyd,  Murat  W.  Hopkins  and  George  W. 
Julien,  for  appellants. 

William  C.  Smith,  John  H.  Cartwright  and  Quincy 
A.  Myers,  for  appellees. 

Eemy,  J. — Mary  A.  Lamb,  by  item  3  of  her  will, 
devised  to  her  husband,  William  R.  Lamb,  and  her 
brother,  Alexander  Hardy,  each  a  life  estate  in  cer- 
tain lands  therein  described.  Item  4  of  said  will  is 
as  follows: 

**Item  4.  Subject  to  the  provisions  of  item 
three,  in  favor  of  my  husband  and  my  brother, 
Alexander,  I  devise  the  said  real  estate  described 
in  item  three  and  all  the  real  estate  of  which  I 
may  die  the  owner,'  to  my  niece  Miranda  Smith 
of  Kokomo,  Indiana,  for  and  during  the  term 
of  her  natural  life,  or  in  case  of  her  death  prior 
to  my  death,  or  the  death  of  my  husband  and 
brother,  then  at  her  death,  or  the  death  of  my 
husband  and  brother,  the  fee  simple  of  all  of  said 
real  estate  shall  vest  absolutely  in  Lily  Smith  and 
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Mary  P.  Smith,  daughters  of  said  Miranda 
Smith,  as  tenants  by  the  entirety  the  survivor  to 
take  the  whole.'* 

Appellants  prosecuted  this  suit  against  appellees 
to  quiet  title  to  eight-tenths  of  the  said  real  estate, 
and  to  construe  said  will.  Appellees  are  the  persons 
named  as  devisees  in  said  item  4. 

The  complaint  alleges  that  the  said  husband  and 
brother  died  seven  years  prior  to  the  death  of  testa- 
trix; that  appellants,  among  others,  are  the  heirs  at 
law  of  testatrix ;  that  said  testatrix  died  intestate  as 
to  the  fee  simple  of  the  said  lands,  and  that  the  fee 
simple  of  the  undivided  eight-tenths  thereof  is  in 
appellants.  Appellees'  demurrer  to  the  complaint 
for  want  of  facts  was  sustained,  and  judgment  was 
rendered  for  appellees  upon  the  refusal  of  appellants 
to  plead,  further.  The  action  of  the  court  in  sustain- 
ing the  demurrer  is  the  only  error  assigned. 

The  controversy  involves  the  construction  of  item 
4  of  said  will.  It  is  contended  by  appellants  that  the 
devise  to  appellees  Lily  Smith  and  Mary  P.  Smith 
was,  by  the  terms  of  said  item  4,  contingent  upon  the 
death  of  devisee  Miranda  Smith  prior  to  the  death 
of  the  husband  and  brother  of  testatrix;  and,  inas- 
much as  this  contingency  did  not  happen,  and  cannot 
now  happen,  this  conditional  devise  failed,  and  that 
testatrix  died  intestate  as  to  said  real  estate.  On 
the  other  hand,  appellees  take  the  position  that  item 
4  of  the  will  must  be  construed  as  devising  the  fee 
simple  of  said  real  estate  to  appellees  Lily  Smith  and 
Mary  P.  Smith,  their  right  of  enjoyment  being  post- 
poned until  the  termination  of  the  life  estates  devised, 
and  that  as  to  said  real  estate  testatrix  died  testate. 

In  construing  the  provisions  of  a  will,  we  must  be 
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guided  by  the  testatrix*  intention,  and  in  search  for 

such  intention  every  word  and  clause  of  the 
1-4.   will  must  be  considered,  and,  if  possible,  given 

effect.  Fenstermaker  v.  Holman  (1902),  158 
Ind.  71,  62  N.  E.  699.  A  construction  resulting  in  a 
partial  intestacy  will  be  avoided  unless  the  language 
of  the  will  is  such  as  to  compel  such  construction. 
Keplinger  v.  Keplinger  (1916),  185  Ind.  81, 113  N.  E. 
292.  It  is  also  a  rule  of  construction  that  a  remain- 
der will  not  be  construed  to  be  contingent,  if  it  can  be 
construed  to  be  vested.  Linscott  v.  Trowbridge 
(1916),  224  Mass,  108,  112  N.  E.  956.  See,  also, 
Aldred  v.  Sylvester  (1916),  184  Ind.  542,  111  N.  E. 
914. 

A  careful  examination  of  the  will,  keeping  in  mind 
these  rules  of  construction,  leads  to  the  conclusion 

that  it  was  the  intention  of  the  testatrix  to 
5.     die  testate  as  to  all  of  her  property,  and  that 

Lily  Smith  and  Mary  P.  Smith  should  take  the 
fee  of  the  real  estate  subject  only  to  the  stipulated 
life  estates.  It  is  undisputed  that  item  3  gave  to  the 
husband  of  testatrix  a  life  estate  in  s^id  land  in  the 
event  he  outlived  her;  also  a  life  estate  in  testatrix' 
brother  during  the  years,  if  any,  he  outlived  her  hus- 
band. Item  4  provides:  ** Subject  to  the  provisions 
of  item  three,  I  devise  all  the  real  estate  of  which  I 
may  die  the  owner,  to  Miranda  Smith  for  and  dur- 
ing her  natural  life'* — ^thereby  giving  td  Miranda 
Smith  a  life  estate  subject  to  the  life  estates  men- 
tioned in  item  1.  Then  follows  the  clause  upon  which 
appellants  base  their  contention,  and  which  they  claim 
amounts  to  a  condition  which  has  become  impossible 
of  performance,  to  wit,  **or  in  case  of  her  death  prior 
to  my  death,  or  the  death  of  my  husband  and  broth- 
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er/'  What  was  testatrix'  intention  with  reference  to 
this  clause!  Plainly  her  purpose  was  merely  to  pro- 
vide for  the  possibility  of  Miranda  Smith  dying  be- 
fore her  life  estate  should  vest,  and  to  make  it  cer- 
tain that  Lily  Smith  and  Mary  P.  Smith  would  take 
the  fee  in  any  event.  In  other  words,  testatrix  did 
not  want  the  vesting  of  the  fee  in  remainder  in  Lily 
Smith  and  Mary  P.  Smith  to  be  dependent  upon  the 
vesting  of  a  life  estate  in  their  mother.  This  con- 
struction is  borne  out  by  the  clause  which  follows, 
which  clause  provides:  ''Then  at  her  death  (the 
death  of  Miranda  Smith)  or  the  death  of  my  husband 
and  brother,  the  fee  simple  of  all  said  real  estate  shall 
vest  absolutely  in  Lily  Smith  and  Mary  P.  Smith," 
etc. 

It  is  apparent  from  the  context  of  the  will  that  tes- 
tatrix improperly  used  the  word  ''or"  instead  of  the 
word  "and."     If  we  make  the  substitution, 

6.  that  part  of  the  will  would  read:  "To  my 
niece  Miranda  Smith  of  Kokomo,  Indiana,  for 
and  during  the  term  of  her  natural  life,  and 
in  case  of  her^death  prior  to  my  death  or  the  death  of 
my  husband  or  brother,  then  at  her  death,  or  the 
death  of  my  husband  and  brother,  the  fee  simple  of 
all  of  said  real  estate  shall  vest  absolutely  in  Lily 
Smith  and  Mary  P.  Smith,"  etc.,  and  there  would  be 
no  uncertainty.  The  disjunctive  "or"  is  not  a  tech- 
nical word,  and  it  is  a  well-known  rule  that,  if  from 
the  wording  of  the  will  it  is  obviously  necessary  to 
carry  out  the  intention  of  the  testator,  the  word  "or" 
will  be  construed  as  "and."  Janney  v.  Sprig g  (1848), 
7  Gill  (Md.)  197,  48  Am.  Dec.  557,  cases  cited  and 
note ;  6  Words  and  Phrases  5007. 

We  conclude  that  appellees  Lily  Smith  and  Mary 
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P.  Smith  took  a  vested  remainder  in  fee  in  the  real 
estate  invDlved  in  this  suit.  The  trial  court  correctly 
sustained  appellee's  demurrer  to  the  complaint. 
Judgment  affirmed. 


DoNNBB  V.  Griffith. 

iNo.  9,649.     Filed  February  18,  1919.    Rehearing  denied  May  14, 
1919.    Transfer  denied  December  19,  1919.] 

1.  Appeal. — Review. — HarmlesM  Error. — Ruling  on  Demurrer. — In 
an  action  to  enjoin  the  obstruction  by  an  adjoining  landowner  of 
a  strip  of  land  claimed  to  be  a  public  highway  between  his  build- 
ing and  plaintiff's  property,  error,  if  any,  in  overruling  a  demur- 
rer to  a  paragraph  of  complaint,  demurred  to  on  the  ground  that  it 
constituted  an  attempt  to  vary  or  contradict  the  terms  of  a  deed, 
was  harmless,  where  the  cause  was  decided  on  another  para- 
graph of  complaint  which  was  l)ased  on  the  theory  that  the  strip 
in  dispute  became  a  public  highway  by  user.    p.  696. 

2.  EsTOPPBi.. — OtsiructUm  of  PubUc  Highway. — Action  for  Injuno- 
Hon. — Designation  in  Deeds  as  Private  Way. — User. — In  an  action 
to  enjoin  the  obstruction  by  an  adjoining  landowner  of  a  strip 
of  land  used  by  plaintiff  as  a  driveway,  plaintiff  was  not  estopped 
to  claim  that  the  strip  was  a  public  alley  because  of  the  fact  that 
in  every  conveyance  in  his  chain  of  title  the  alley  was  designated 
as  a  private  alley,  where  plaintiff's  cause  of  action  was  based  not 
upon  the  deeds,  but  upon  the  theory  that  the  strip  had  become 
a  public  highway  by  user.    p.  697. 

3.  Municipal  Corporations. — Public  Highway. — Estahlishment  hy 
User. — ^Where  a  landowner  used  an  adjoining  strip  of  land  as  a 
public  highway  for  more  than  twenty  years,  he  was  entitled  to 
the  continued  use  thereof  on  the  doctrine  of  user,  although  the 
land  was  situated  within  a  city,  as  the  doctrine  of  user  is  appli- 
cable to  land  within  cities  and  towns,  as  well  as  without    p.  69T. 

4.  Evidence. — AdmissiMHty. — Deeds. — Form  of  Certificate. — Buffir 
ciency. — Statute. — A  county  recorder's  certificate  to  copies  of 
deeds  reciting  that  each  was  a  "true  and  correct"  copy  of  the 
original  was  in  substantial  compliance  with   §478  Bums  1914, 
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|462  R.  S.  1881,  requiring  certification  that  the  copy  is  "true  and 
complete/*  and  such  copies  were  admissible  as  evidence,    p.  696. 

5.  Evidence. — Action  to  Enjoin  O'bstruction  of  Highway,— Conver- 
sation  toith  Former  Oumer  of  Land. — Admissibility, — In  an  action 
to  enjoin  the  obstruction  by  an  adjoining  landowner  of  a  strip 
of  his  land  used  by  plaintiff  as  a  driveway,  a  conversation  be- 
tween a  former  owner  of  plaintiff's  property  and  the  agent  who 
sold  the  property  to  such  former  owner  relating  to  an  alleged 
parol  license  by  which  the  agent  authorized  the  use  of  the  strip 
in  controversy  for  a  driveway,  was  admissible  in  evidence,   p.  699. 

6.  Appeal. — Review. — Harmless  Error. — Admission  of  Evidence. — 
fhrror,  if  any,  in  the  admission  of  evidence  was  harmless,  where 
it  affirmatively  appeared  that  the  court  ignored  such  evidence, 
p.  690. 

From  Jackson  Circuit  Court;  Oren  0.  SwailSf 
Judge. 

Action  by  Alexander  T.  Griffith  against  Fred  G. 
Donner.  From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.    Affirmed. 

Montgomery  d  Montgomery,  Baker  <&  Richman  and 
Walter  L.  Neible,  for  appellant. 

John  M.  Lewis,  William  H.  Everroad,  Ca^sius  B. 
Cooper,  C.  J.  Kollmeyer  and  Julian  Sharpnack,  for 
appellee. 

This  action  was  instituted  by  appellee  to  enjoin 
appellant  from  erecting  a  permanent  obstruction  in 
and  across  a  strip  of  ground  ten  feet  wide  and  located 
between  buildings  owned  by  the  parties,  respectively, 
in  the  city  of  Columbus.  The  court  made  a  special 
finding  of  facts,  stated  conclusions  of  law  favorable 
to  appellee,  and  perpetually  enjoined  appellant  from 
obstructing  said  strip  of  ground. 

The  special  finding  of  facts  contains  the  following : 
**For  thirty  years  prior  to  this  action  appellee  and 
his  grantors  back  to  and  including  Charles  B.  Kerr 
continuously  and  uninterruptedly  used  said  strip  as 
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a  right  of  way  into  and  from  the  building  on  the  real 
estate  owned  by  them,  which  use  was  adverse  to  the 
use  of  appellant  and  his  grantors  and  with  their  full 
knowledge  and  acquiescence.  For  more  than  twenty 
years  prior  to  March  26,  1914,  said  strip  had  been 
unenclosed,  without  any  building  or  improvement 
thereon.  In  1877  appellee's  grantors  and  the  public 
generally  began  to  use  said  strip  for  a  public  high- 
way; and  said  use  continued  thereafter  uninterrupt- 
edly and  adversely  to  appellant  and  his  grantors, 
under  a  claim  of  right  by  appellee  and  his  grantors, 
for  a  period  of  more  than  twenty  years  and  until 
March  26,  1914.  On  said  date  appellant  was  prepar- 
ing to  build  a  permanent  brick  and  concrete  waU 
across  the  end  thereof  which  would  prevent  appellee 
from  using  his  buildings  for  the  purpose  for  which  he 
constructed  them,  and  which  would  cause  him  perma- 
nent injury;  and  that  appellee  would  sustain  special 
and  peculiar  damages  not  sustained  by  him  in  com- 
mon with  the  general  public.  * ' 

The  conclusions  of  law  are :  **That  the  law  is  with 
appellee.  That  the  ten-foot  strip,  on  March  26,  1914, 
was  a  public  highway.  That  the  public,  including 
appellee,  was  entitled  to  the  free  and  unobstructed 
use  of  said  strip  and  that  appellant  should  be  en- 
joined from  erecting  said  wall.  * ' 

The  following  errors  are  relied  on  for  reversal: 
(1)  Overruling  the  demurrer  to  the  fourth  paragraph 
of  complaint;  (2)  sustaining  the  demurrer  to  the  sec- 
ond paragraph  of  answer;  (3)  sustaining  the  demur- 
rer to  the  third  paragraph  of  answer;  (4)  in  the  con- 
clusions of  law;  and  (5)  the  overruling  the  motion 
for  a  new  trial. 

Dausman,  C.  J. — (1)  The  strip  of  ground  in  contro- 
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versy  extends  east  and  west  through  lots  28  and  29. 
Appellee  owns  a  tract  abutting  on  the  south  line  of 
said  strip.  Appellant  owns  a  tract  abutting  on  the 
north  line  of  said  strip  and  also  owns  the  fee  in  the 
strip.  In  the  fourth  paragraph  of  complaint  it  is 
alleged  in  substance:  **That  on  October  20,  1877, 
George  P.  Bissell  as  administrator  or  trustee  was  in 
possession  of,  and  had  power  to  sell,  said  lots;  that 
on  said  day  he  conveyed  by  deed  to  Keller  &  Brock- 
man  all  that  part  of  said  lots  situated  on  the  north 
side  of  said  strip,  and  as  a  part  of  said  transaction 
and  by  the  same  deed,  he  conveyed  to  them  a  right  of 
way  over  said  strip  so  long  as  the  real  estate  in  said 
deed  conveyed  should  be  used  for  manufacturing  pur- 
poses; that  thereafter  Bissell  conveyed  to  Kerr,  ap- 
pellee's remote  grantor,  all  that  part  of  lot  29  and  a 
portion  of  lot  28,  situated  south  of,  and  abutting  on, 
said  strip;  that  in  consideration  of  the  purchase  of 
said  land  by  Kerr,  and  for  the  purpose  of  inducing 
Kerr  to  make  the  purchase,  Bissell  promised  and 
agreed  that  said  strip,  which  was  then  in  use  as  a 
driveway,  would  be  reserved  and  kept  open  as  and 
for  a  driveway  or  alley  for  the  use  and  benefit  of 
the  owners  of  the  real  estate  on  either  side  thereof.'' 

The  only  objection  to  said  fourth  paragraph  of 
complaint  is  directed  against  the  averment  concern- 
ing the  parol  agreement.  .  This  objection  is  on 

1.  the  ground  that  said  averment  constitutes  an 
attempt  to  vary  or  contradict  the  terms  of  the 
deed.  The  theory  of  said  paragraph  is  that  Kerr 
acquired  from  Bissell  an  irrevocable  license  to  use 
said  strip  as  a  right  of  way  which  became  an  ease- 
ment appurtenant  to  the  real  estate  acquired  by  the 
former.    The  purpose  of  said  averment  is  to  reveal 
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the  origin  of  the  alleged  easement  and  not  to  vary 
the  terms  of  the  deed.  Moreover,  the  finding  of  facts 
and  the  conclusions  of  law  disclose  unmistakably  that 
the  entire  controversy  was  decided  on  the  first  para- 
graph of  complaint,  which  is  on  the  theory  that  the 
strip  in  dispute  became  and  is  a  public  highway  by 
user.  Therefore,  appellant  was  not  harmed  by  the 
ruling  on  that  demurrer.  Young  v.  Berger  (1892), 
132  Ind.  530,  32  N.  E.  318;  Olds  v.  Moderwell  (.1882), 
87  Ind.  582;  Barnett  v.  Gluting  (1891),  3  Ind.  App. 
415,  29  N.  E.  154,  927 ;  §407  Burns  1914,  §398  R.  S. 
1881. 

(2)  The  second  paragraph  of  answer  sets  out  ap- 
pellee *s  record  title  to  the  real  estate  abutting  on  the 

south  line  of  said  strip.    It  is  averred  therein 

2.  that  in  every  conveyance  in  this  chain  of  title, 
from  Bissell  down  to  appellee,  the  strip  is  des- 
ignated as  the  north  boundary  line  and  characterized 
as  a  private  alley,  but  that  no  part  of  the  strip  has 
ever  been  conveyed  to  appellee.  The  theory  of  this 
pleading  is  that  by  reason  of  the  recitals  in  said  con- 
veyances appellee  is  estopped  to  claim  that  the  strip 
is  a  public  alley.  But  appellee  ^s  cause  of  action  is 
not  based  on  the  deeds  or  any  of  them.  Therefore, 
the  rule  for  which  appellant  contends  is  not  appli- 
cable. Simpson  v.  Pearson  (1869),  31  Ind.  1,  99  Am. 
Dec.  577;  McKinney  v.  Lanning  (1894),  139  Ind.  170, 
38  N.  E.  601. 

(3)  By  the  special  finding  and  conclusions  of  law 
it  clearly  appears  that  the  trial  court  based  its  de- 
cision exclusively  on  the  ground  that  said  strip 

3.  became  a  public  highway  by  user.    In  some  of 
the  earlier  cases  the  Supreme  Court  expressed 

a  doubt  as  to  whether  a  highway  may  be  established 
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in  this  manner  within  the  limits  of  a  town  or  city. 
Tucker  v.  Conrad  (1885),  103  Ind.  349,  2  N.  E.  803; 
Shellhouse  v.  State  (1887),  110  Ind.  509, 11  N.  E.  484. 
But  it  is  now  settled  that  the  doctrine  of  user  is  ap- 
plicable within,  as  well  as  without,  towns  and  cities. 
Pittsburgh,  etc.,  R.  Co.  v.  Town  of  Crown  Point 
(1898),  150  Ind.  536,  50  N.  E.  741;  German  Bank  v. 
Brose  (1903),  32  Ind.  App.  77,  69  N.  E.  300;  Town  of 
Marion  Y.  Skillman  (18.91),  127  Ind.  130,  26  N.  E.  676, 
11  L.  R.  A.  55.  See,  also,  Elliott,  Boads  and  Streets 
(2d  ed.)  ^159;  37  Cyc  12  et  seq.  Where  the  ground 
has  been  used  by  the  public  as  a  highway  continu- 
ously for  twenty  years,  the  theory  of  a  dedication 
may  be  ignored.  Cromer  v.  State  (1899) ,  21  Ind.  App. 
502,  52  N.  E.  239.  There  is  no  error  in  the  conclu- 
sions of  law. 

(4)  Under  the  fourth  assignment  appellant  pre- 
sents the  following  contentions : 

(a)  That  the  evidence  does  not  sustain  that  part 
of  the  decision  wherein  the  court  has  found  that  the 
use  of  the  strip  by  the  public  was  adverse  to  appel- 
lant ;  but  that  the  evidence  *  *  brings  the  case  within  a 
line  of  decisions  which  hold  that  where  owners  of 
land  devote  a  portion  of  it  for  use  as  an  alley  for 
their  own  private  purposes,  such  alley  will  not  be 
converted  into  a  public  highway  simply  because  the 
public  also  use  it  in  conjunction  with  the  owners." 
We  have  carefully  examined  the  evidence,  and  we  find 
that  it  tends  fairly  to  support  the  finding  in  this  re- 
spect. 

(b)  That  the  court  erred  in  admitting  in  evidence 
certain  copies  of  deeds,  because  the  county  recorder 

certified  that  each  was  a  ''true  and  correct" 
4.     copy  of  the  original,  instead  of  using  the  statu- 
tory words  ''true  and  complete."    §478  Bums 
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1914,  §462  R.  S.  1881.  In  this  there  was  no  error. 
The  form  of  certificate  is  a  substantial  compliance 
with  the  statute.  See  Keesling  v.  Truitt  (1868),  30 
Ind.  306;  Cleveland,  etc.,  R.  Co.  v.  Gannon  (1916),  63 
Ind.  App.  289, 112  N.  E.  411. 

(c)     That  the  court  erred  in  permitting  William  H. 

Everoad  to  testify  to  a  conversation  between  Buck 

Jones  and  C.  D.  Kerr.     As  Bissell's  agent, 

5.  Jones  sold  the  real  estate  now  owned  by  ap- 
pellee to  Kerr,  and  the  conversation  related  to 
the  alleged  parol  license  by  which  Kerr  was 

6.  authorized  to  use  the  strip  for  a  driveway  as 
averred  in  the  second  paragraph  of  complaint. 

We  are  of  the  opinion  that  the  testimony  was  prop- 
erly admitted.  Welz  v.  Rhodius  (1882),  87  Ind.  1,  44 
Am.  Rep.  747;  Robinson  v.  Thrailkill  (1887),  110  Ind. 
117,  10  N.  E.  647;  Dodge  v.  Johnson  (1904),  32  Ind. 
App.  471,  67  N.  E.  560.  In  any  event  it  was  harm- 
less, because  it  affirmatively  appears  that  it  was 
ignored  by  the  court. 
Judgment  affirmed. 


H.  LoHSE  Company  v.  Lohse. 

[No.  10,490.    Filed  May  13,  1919.    Rehearing  denied  June  27,  1919.] 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Workmen's  Compensa- 
tion Act  by  Hans  Lohse  against  the  H.  Lohse  Company.  From  an 
award  for  applicant,  the  defendant  appeals.    Afflrmed. 

% 

J.  W.  Hutchinson,  for  appellant 
Durre  d  Curry ,  for  appellee. 
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Buckler  v,  Senef  eld— 71  Ind.  App.  700. 

Peb  Gubiam. — It  appears  from  the  record  that  the  appellee  while 
in  the  employ  of  appellant  received  an  injury  by  accident  arising 
out  of  and  in  the  course  of  his  employment.  The  usual  proceeding 
resulted  in  an  award  of  compensation  at  the  rate  of  |12.38  per 
week  during  the  period  of  total  disability,  not  exceeding  500  weeks. 

The  appellant  has  presented  nothing  for  the  consideration  of  this 
court.  Therefore  the  award  is  affirmed,  and  by  virtue  of  the  statute 
the  amount  is  increased  five  per  cent. 


HaZELBIGG  V.  HiCES. 

[No.  10,084.    Filed  October  29,  1919.] 

From  Posey  Circuit  Court;  Herdia  Olements,  Judge. 

'    Action  between  William  Hazelrlgg  and  Mary  Hicks.    From  the 
Judgment  rendered,  the  former  appeals.    Affirmed.- 

Edgar  Durre  and  Clifford  T,  Curry,  for  appellant. 

Albert  J.  Veneman  and  William  C,  Welbom,  for  appellee. 

Remt,  J. — ^The  questions  presented  by  the  record  in  this  cause 
are  in  all  respects  the  same  as  those  involved  in  the  case  of  WilfOH 
V.  Basa  (1919),  70  Ind.  App.  116, 118  N.  E.  879,  and  upon  the  author- 
ity of  that  case  the  Judgment  is  affirmed. 


BUCELEB  V.  SeNEFELD. 

[No.  10,174.    FUed  November  21,  1919.] 

From  Franklin  Circuit  Court;  Raymond  8,  Springer,  Judge. 

Action  between  Gifford  Buckler  and  Mary  Senefeld.    EYom  tbe 
Judgment  rendered,  the  former  appeals.    Affirmed. 

I.  N.  McCarty,  for  appellant. 
Feb  Curiam. — Judgment  affirmed. 
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DeCock  V.  DeOrover — ^71  Ind.  App.  701. 


PiTTSBUBGH,  CINCINNATI,  ChICAGO  AND   St.  LoTJIS 

Railway  Company  v.  Sandebs. 

[No.  10,131.    Blled  November  25,  1919.] 

From  Marion  Superior  Ck)urt  (100,896);  Theophilu$  J.  MoU, 
Judge. 

Action  between  Arthur  G.  Sanders  and  the  Pittsburgh,  Cincin- 
nati, Chicago  and  St.  Louis  Railway  Company.  From  a  judgment 
in  favor  of  the  former,  the  latter  appeals.    Reversed, 

Pickena,  Moores,  Davidson  d  Pickens  and  D.  P.  WiUiams^  for 
appellant. 
Forney  &  Sipe,  for  appellee. 

Nichols,  C.  J. — ^The  facts  in  this  case  are  substantially  similar 
to  those  in 'the  case  of  Pittshurgh,  etc.,  R.  Co.  v.  Marable  (1920), 
189  Ind.  278,  126  N.  E.  849.  On  the  authority  of  the  Judgment  of 
that  case  the  Judgment  in  this  case  is  reversed,  with  Instruction  to 
the  trial  court  to  grant  a  new  trial. 


DeCock  v.  DeGroveb. 

[No.  10,140.    FUed  November  25,  1919.] 

From  St.  Joseph  Circuit  Court ;  Walter  A.  Funk,  Judge. 

Action  between  Philemon  DeCock  and  Matilda  DeGrover.    From 
a  judgment  for  the  latter,  the  former  appeals.    Affirmed. 

Charles  L.  Metzger  and  Isaac  Kane  Parks,  for  appellant. 
Drummond  d  Drummond,  for  appellee. 

Per  Cubiam. — ^There  is  no  error  in  the  record.  Judgment  affirmed, 
with  ten  per  cent,  penalty. 
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Pittsburgh,  etc.,  B.  CJo.  v.  Miller— 71  Ind.  App.  702. 


Equitable    Subety    Company    bt    al.    v.    State    op 
Indiana  On  The  Relation  Of  The  National 

Bbidqe  Company. 

[No.  10,037.    FUed  Noyember  26,  1019.] 

From  Marion  Superior  Court  (100,505) ;  Linn  D.  Hay,  Judge. 

Action  by  the  State  of  Indiana  on  the  relation  of  the  National 
Bridge  Company  against  the  Equitable  Surety  Company  and 
another.     From  a  Judgment  for  plaintiff,  Ihe  defendants  appeal. 

Major  A.  Downing,  for  appellants. 
Rusnell  T,  MacFall,  for  appellee. 

Remy,  J. — The  questions  involved  in  this  appeal  have,  by  this 
court,  been  decided  adversely  to  appellant's  contention  in  Title 
Guaranty,  etc.,  Co.  v.  State,  ex  rel.  (1916),  61  Ind.  App.  268,  109 
N.  E.  237,  111  N.  E.  19;  Illmois  Surety  Co.  v.  State,  ex  rel.  (1919), 
69  Ind.  App.  450,  122  N.  E.  30;  and  Equitable  Surety  Co.,  etc.  v. 
Indiana  Fuel  Supply  Co.  (1919),  70  Ind.  App.  76,  123  N.  E.  22,  and, 
on  the  authority  of  said  cases,  judgment  is  affirmed. 


PiTTSBUBGH,  CINCINNATI,  CHICAGO  AND  St.  LoUIS 

Railway  Company  v.  Milleb, 

[No.  10,096.    Filed  December  19,  1919.1 

From  Clark  Circuit  Ck)urt;  Jame8  W.  Fortune,  Judge. 

Action  by  William  H.  Miller  against  the  Pittsburgh,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Company.  EVom  a  Judgment  for 
plaintiff,  the  defendant  appeals.    Reversed, 

M.  Z.  Stannard  and  Jonas  G.  Howard,  for  appellant 

T.  H.  Stradley,  George  C.  Kopp  and  Burdette  C.  Lutz,  for  appellee. 

McMahan,  J. — ^The  questions  necessary  to  the  decision  of  this 
case  are  the  same  as  those  decided  in  Pittshurgh,  etc.,  B.  Co.  ▼. 
MaraUe  (1920),  189  Ind.  278,  126  N.  E.  849,  and  on  the  authority 
of  that  case  this  case  Is  reversed,  with  instructions  to  sustain  the 
motion  of  appellant  for  a  Judgment  in  its  favor  notwithstanding 
the  general  verdict 
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[NoTi. — ^The  citation  Buroham  v.  Roach,  669,  674  (6)  indicates  that  the 
opinion  begins  on  page  669,  that  the  point  appears  on  page  674,  and  that  the 
point  is  numbered  6  in  the  margin. — Refobtbb.] 

ACCIDENT  INSURANCE— 

See  Insusangb. 

ACCIDENTS— 

Arising  in  course  of  employment,  see  Mastbb  and  Sebvakt  7-11. 
Crossing,  liability,  see  Bailboads. 

ACQUIESCENCE- 

By  master  in  servant^s  disobedience  of  order,  effect,  see  Mastsb 
AND  Sebvant  10. 

ADMISSIONS— 

See  EviDENCB  4 ;  Pleading  1. 

ADVERSE  POSSESSION— 

See  Husband  and  Wife  2,  8. 

Joint  occupancy  of  husband  and  wife,  acquiescence,  effect  in  estab- 
lishing boundary,  see  Boundabies  1. 

1.  Boundaries, — Deeds, — AdnUsaibiUty. — In  an  action  to  quiet  title, 
under  a  claim  of  adverse  possession  to  a  certain  fence,  deeds  that 
in  no  manner  lefer  to  the  fence  or  division  line  held  properly 
excluded.  Burcham  v.  Roach,  069,  674  (5). 

2.  Elements, — ^There  are  five  indispensable  elements  in  "adverse 
possession,"  namely,  it  must  be  hostile  and  under  claim  of  right, 
actual,  open  and  notorious,  exclusive,  and  continuous. 

Burcham  v.  Roach,  669,  671  (1). 

AGREED  CASE— 

See  Subkission  or  Contbovebst. 

AGRICULTURE— 

L  County  Agricultural  Societies. — Actions  Against, — Defenses. — 
Ultra  Vires  Acts. — When  Estopped  to  Plead, — An  incorporated 
county  agricultural  society  which  has  received  the  benefit  of 
automobile  hire  for  which  it  has  contracted,  cannot  be  permitted 
to  set  up  the  defense,  in  an  action  for  such  services,  that  it  had 
no  power  to  make  the  contract 

Lake  Co.  Agrl.  Society  v.  Verplank,  186,  189  (5). 

2.  Incorporated  Agricultural  Societies, — Potoers.— Contracting  for 
Automobile  Hire, — Statutes. — ^An  agricultural  society  organized 
under  |3195  et  seq.  Bums  1914,  §2629  R.  S.  1881,  has  implied 
power  to  contract  for  anything,  such  as  the  hiring  of  automobiles, 
that  will  further  the  purposes  of  the  organization. 

Lake  Co.  Agrl.  Society  v.  Verplank,  186,  189  (4). 
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ALIMONY— 

See  DivoBGB  1,  2 ;  Judgments  4. 

AMENDMENT— 

See  Continuance;  Pleading  2,  4,  6. 
To  pleading,  discretion,  see  Appeal  74. 


ANNULMENT— 

See  Mabbtaoe  2,  3. 


APPEAL. 


I.    Natubb  and  Gbounds  of  Ap-        X. 
PBLLATB    Jurisdiction,    1, 
2.  XI. 

n.    Decisions  Rbvibwablb,  8-7. 
lU.    Pbesbntation    and    Resbbva- 
TiON    IN    Tbial   Court  or 
OltouNDS  OF  Review,  8-13. 
IV.     RBQUISITBS   AND   Pboceedinos 
FOB   Tbansfeb   of    Causb^ 
14-19. 
V.    Rbcobd  —  Pbbparation      and. 
Contents,  20-26. 

VI.     ASSIONIIENT    OF    Eeboes,    27- 

31. 
VII.     Bbibfs,  32-54. 

VIII.    Dismissal,  55-67.  XII. 

IX.    Pboceedinos  Pbeliminaet  to 

Hbabino,  68.  XIII. 


Hbabino  and  Rbhbabino,  69, 

60. 
Review 

(a)  Scope  and  Extent,  di- 
es. 

(b)  Pasties  Entitled  to 
Allege  Ebrob,  64-66. 

(c)  Peesumptionb,   67-73. 

(d)  Discretion  of  Trial 
Court,  74,  75. 

(e)  Questions  of  Fact, 
Verdicts  and  Find- 
ings, 76-96. 

(f)  Harmless  Error,  97- 
110. 

Determination  and  Disposi- 
tion OF  Cause,  111-114. 
Liability  on  Bonds,  115. 


See  also  Courts  ;  New  TsiAiL. 

Appeals  from  officers  or  administrative  boards,  see  Ofticers  1,  2. 

Appeal  from  Industrial  Board,  see  Master  and  Servant  13-17. 

I.    Nature  and  Grounds  of  Appellate  Jurisdiction. 

1.  Origin  of  Right, — The  right  of  appeal  is  purely  statutory. 

Board,  etc.  v.  First  Nat.  Bank,  etc.,  290,  295  (1). 

2.  Right  of. — The  right  of  appeal  is  wholly  statutory,  except  where 
expressly  secured  by  the  Constitution. 

Oalvin  V.  Broton,  30,  32  (1). 

II.    Decisions  Reviewable. 

3.  Bond. — Ehttry. — Construction. — General  Rules. — ^The  rule  that 
every  clause  and  word  of  a  written  instrument  should,  when 
possible,  be  given  some  meaning,  and  a  harmonious  whole  be 
made  to  appear,  applies  to  the  construction  of  an  entry  granting 
an  appeal  and  fixing  bond  therefor. 

Equitable  Surety  Co.  v.  Taylor,  382,  387  (3). 

4.  Civil  Code. — Statutory  Proceedings. — The  provisions  of  the 
Code  of  Civil  Procedure  concerning  appeal  do  not  apply  to  special 
statutory  proceedings  which  do  not  involve  the  exercise  of 
Judicial  power.    Board,  etc.  v.  First  Nat.  Bank,  etc.,  290,  296  (4). 

5.  Depositories. — Bond  Approval. — Right  of  Appeal  from  Circuit 
Court. — An  appeal  will  not  lie  from  the  action  of  the  circuit  court 
uJK)n  a  bond  submitted  under  the  provisions  of  the  Depository 
Law,  §13,  Acts  1907  p.  391,  §7534  Bums  1914,  since  there  is  no 
specific  provision  therefor  in  such  law,  and  since  the  proceeding 
provided  for  Is  of  such  a  character  as  to  exclude  the  application 
of  the  appeal  provisions  of  the  Code  of  Civil  Procedure. 

Board,  etc.  v.  First  Nat.  Bank,  etc.,  290,  296  (C). 
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fS.  Final  Judgment — Motion  for  New  Trial  Filed  After  Judgment.-^ 
Ruling  Thereon. — The  ruling  on  the  motion  for  new  trlaf,  made 
after  the  entry  of  judgment,  is  taken  as  the  final  Judgment  within 
tiie  meaning  of  the  statute  governing  term-time  appeals  in  civil 
cases.  EqwUahle  Surety  Co.  v.  Taylor,  382,  387  (4). 

7.  Right  of, — Statutes. — Compliance. — ^The  right  of  appeal  is  purely 
statutory,  and  a  party  seeking  to  avail  himself  thereof  must 
comply  with  the  statute  providing  therefor. 

Equitable  Surety  Co.  v.  Taylor,  382,  885  (1). 

III.    Pbesentation  aitd  Reservation  in  Trial  Coxjet  or  Grounds 

or  Review. 

See  also  45,  56 ;  ESvidence  7. 

8.  Exceptions. — Sufficiency. — ^An  exception  to  the  refusal  to  give 
"certain  of  the  instructions  requested"  is  Joint  and  so  indefinite 
as  to  present  no  question. 

PubUc  UtUities  Co.  v.  Reader,  Admw.,  485,  496  (8). 

0."  Exceptions. — Review. — Instructions. — ^Where  the  record  fails  to 
show  that  any  exception  was  taken  to  the  refusal  of  a  requested 
Instruction,  the  error,  if  any,  is  not  available  on  appeal. 

Chesapeake,  etc.,  R.  Co.  v.  Perry,  506,  511  (5). 

10.  Conclusions  of  Law. — Modification  of  Judgment. — ^Where  the 
Judgment  follows  the  conclusion  of  law,  error,  if  any,  is  in  the 
conclusion  and  not  in  the  judgment,  and  the  remedy  Is  by  except- 
ing to  the  conclusion  of  law  and  not  by  moving  to  modify  the 
Judgment  W.  P.  Nelson  Co.  v.  Weyl,  Rec,  674,  681  (1). 

11.  Presenting  QueHions. — Correctness  of  Conclusions  of  Law. — 
Necessity  of  Taking  Exceptions. — Where  no  exceptions  were 
taken  below  to  the  conclusions  of  law,  no  question  as  to  their 
correctness  is  presented  for  review  on  appeal. 

Beaven  v.  Hamilton,  141,  145  (3). 

12.  Presenting  Questions. — Rulings  on  Evidence. — Necessity  of 
Taking  Exceptions. — Where  no  exceptions  were  taken  to  the  ac- 
tion of  the  trial  court  in  admitting  or  excluding  evidence,  no 
question  relating  thereto  can  be  reviewed. 

Beaven  v.  Hamilton,  141,  145  (4). 

13.  Questions  Reviewable. — Exclusion  of  Evidence. — Necessity  of 
Offer  to  Prove. — ^No  error  is  shown  in  the  refusal  to  allow  a  wit- 
ness to  answer  a  question  in  the  absence  of  an  offer  of  proof  as 
to  the  testimony  which  would  have  been  elicited. 

Pittsburgh,  etc.,  R.  Co.  v.  RetZj  581,  586  (5). 

IV.    Requisites  and  Proceedings  for  Transfer  of  Cause. 

14.  Term  Time. — Bond. — Sureties. — Approval  After  Term. — ^Where 
the  court,  during  the  term  in  which  final  judgment  is  rendered, 
fails  to  approve  either  the  appeal  bond  or  surety,  such  failure 
cannot  be  cured  by  an  approval  made  at  a  subsequent  term. 
{Pemi.,  etc..  Plate  Glass  Co.  v.  Poling;  [19131.  52  Ind.  App.  402, 
100  N.  E.  83.  and  Asliley  v.  Henderson  [19041.  32  Ind.  Aw).  242, 
69  N.  E.  469,  in  part  disapproved.) 

Equitable  Surety  Co.  v.  Taylor,  382,  387  (5). 

15.  Term  Time. — Bond. — Approval. — Equivalent  Methods. — ^To  per- 
fect a  term-time  appeal.  §679  Burns  1914.  §638  R.  S.  1881.  requires 
that  the  bond  be  filed  and  approved  at  the  term  at  which  the 
appeal  is  granted,  or  else  that  the  court  fix  the  amount  of  bond 
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and  name  and  approve  the  sureties  at  such  term  and  that  the 
bond  be  filed  in  accordance  therewith  and  within  the  time  granted 
therefor  by  the  court  as  shown  by  the  record. 

Eqvitalle  Surety  Co,  v.  Taylor,  382,  385  (2). 

16.  Term  Time, — Failure  to  Perfect, — Va^Mtion  Appeal, — ^Where  a 
party  has  attempted  to  perfect  a  term-time  appeal  under  §679 
Bums  1914,  §638  R.  S.  1881,  but  has  omitted  some  essential 
requirement,  he  will  be  deemed  to  have  abandoned  his  appeal  in 
term;  but,  if  the  transcript  has  been  filed,  with  an  appropriate 
assignment  of  errors,  the  appeal  becomes  a  vacation  appeaL 

Kintz  V.  State,  ex  rel.,  225,  227  (1). 

17.  Vacation. — Notice  of  Appeal, — Waiver, — The  filing  of  a  brief 
by  appellee  on  the  merits,  or  a  Joinder  in  error,  waives  notice  of 
a  vacation  appeal.  Kintz  v.  State,  ex  rel,,  225,  228  (3). 

18.  Vacation, — RequMtee, — Notice  of  Appeal, — The  notice  of  a 
vacation  appeal  required  by  §681  Burns  1914,  §640  R.  S.  1881, 
must  be  given,  unless  waived,  where  an  abandoned  term-time 
appeal  is  treated  as  a  vacation  appeal. 

Kintz  V.  State,  ex  reU,  226,  228  (2). 

19.  Vacation  Appeals. — Submission. — Date. — ^Under  §693  Bums 
1914,  Acts  1885  p.  219,  an  appeal  in  vacation  is  submitted  as  of 
course  at  the  expiration  of  thirty  days  from  the  date  of  service  of 
notice  on  the  appellee  of  the  taking  of  the  appeal,  except  (1) 
where  otherwise  ordered  by  the  court,  and  (2)  where  the  notice 
is  waived  and  the  appellee  has  entered  a  general  appearance. 

Winona  Electric  Light,  etc,  Co,  v.  Ooshert,  548,  550  (1). 

V.     ReOOBO — ^PbEPABATION  and  Ck>ITTEITT8. 

See  also  44,  56. 

20.  Instructions, — Failure  to  Include  Evidence  in  Record, — ^Where 
the  evidence  is  not  in  the  record,  none  of  the  instructions  given 
will  be  held  erroneous  if  correct  under  any  evidence  admissible 
under  the  issues.  Oleske  v.  Piotrowski,  136, 141  (3). 

21.  Instructions. — Burden  of  ShouAng  Error  Harmless. — ^Where 
appellee  contends  that  error,  if  any,  in  instructions  challenged 
by  appellant  was  invited  by  instructions  tendered  by  appellant 
and  refused,  the  burden  is  on  her  to  show  that  fact  by  having 
such  requested  instructions  brought  into  the  record,  it  not  being 
incumbent  on  appellant  to  include  them  in  the  record  where  they 
are  not  essential  to  a  determination  of  the  questions  presented 
by  appellant  relating  to  the  instructions  given. 

Indianapolis,  etc..  Traction  Co,  v.  Senour,  Admx,,  10,  19  (14). 

22.  Questions  Presented. — Ruling  on  Motion  for  New  Trial, — Fail-* 
ure  to  File  Bill  of  Exceptions  in  Time  Allowed. — ^Where  defend- 
ant's motion  for  a  new  trial  was  overruled  and  It  failed  to  file 
its  bill  of  exceptions  in  the  time  fixed  by  the  court,  no  available 
error  is  presented  by  the  motion  for  new  trial. 

Lake  Co.  Agrl,  Society  v.  Verplank,  186,  188  (1). 

23.  Questions  Remewahle. — Ruling  on  Motion  for  New  Trial. — 
Failure  to  Incorporate  Eiyidence  in  Record. — ^Where  each  of  the 
questions  presented  by  the  motion  for  a  new  trial  requires  a 
consideration  of  the  evidence  and  it  is  not  in  the  record,  no 
question  Is  presented  relative  to  the  ruling  on  the  motion. 

Loveland  v.  McCormick,  172,  175  (1). 

24.  Refusal  of  Instructions.— -The  court  on  appeal  cannot  deter- 
mine whether  the  refusal  of  a  requested  instruction,  which  was 
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a  correct  statement  of  law,  was  reversible  error  in  the  absence  of 
the  evidence  from  the  record. 

PittsJmrgh,  etc,  R,  Co.  v.  Retz,  581,  586  (6). 

26.  Reversal, — Refusal  of  Change  of  Venue. — ^Where  the  evidence 
is  not  in  the  record,  the  court  on  appeal  cannot  say  whether  sub- 
stantial justice  has  been  done,  so  that  the  cause  must  be  reversed 
for  error  in  refusing  a  change  of  venue. 

Davidson  v.  Lemontree,  215,  216  (2). 

26.  Term  Time. — Bond. — Sureties. — Approval. — Record. — ^Where  an 
entry  shows  appeal  granted,  bond  fixed  and  surety  named  "sub- 
ject to  the  approval  of  the  court,'*  neither  the  bond  nor  surety  is 
shown  to  have  been  approved. 

Equitable  Surety  Co.  v.  Taylor,  362,  387  (6). 

yi.    Assignment  of  Ebbobs. 
See  also  40,  42. 

27.  Complaint. — Sufficiency. — Attack  by. — Review. — An  assignment 
of  error  attacking  for  the  first  time  the  sufficiency  of  the  com- 
plaint presents  no  question.         Miller  v.  Meadows,  337,  341  (1). 

28.  Constitutional  Questions. — ^An  assignment  of  error  that  the 
statute  upon  which  the  complaint  is  based  is  unconstitutional,  is 
not  proper  and  presents  no  question. 

Public  Utilities  Co.  v.  Reader,  Admx.,  485,  489  (2). 

29.  Joint  Assignment  of  Error, — Effect  Under  Statute. — Under  §4, 
Acts  1917  p.  523,  §691d  Burns'  Supp.  1918,  an  assignment  of  error, 
joint  as  to  three  appellants,  will  be  treated  as  separate  as  to  each. 

Manweiler  v.  Truman,  658,  660  (2). 

30.  Motion  for  Judgment  on  Answers  to  Interrogatories. — Motion 
for  New  Trial. — A  ruling  on  a  motion  for  judgment  oh  the  answers 
to  interrogatories  is  not  ground  for  new  trial,  but  may  be  assigned 
independently  as  error  on  appeal. 

Chesapeake,  etc.,  R.  Co.  v.  Perry,  506,  511  (6). 

31.  Submission. — Appellants  Brief, — Rules. — The  rule  requiring 
appellant's  brief  to  be  filed  within  sixty  days  after  submission  is 
strictly  enforced  by  dismissal. 

Winona  Electric  Light,  etc.,  Co.  v.  Ooshert,  548,  550  (3). 

VII.    Bbiefs. 
See  also  17,  31. 

32.  Appellee^s  Failure  to  File. — Error  Not  Shown  by  Appellant. — 
Affirmance. — ^Where  appellant  has  not  shown  any  prima  facie 
error,  the  judgment  will  be  affirmed,  even  though  otherwise  the 
cause  would  have  been  reversed  for  conduct  of  appellee  in  keep- 
ing the  record  from  the  files  and  his  failure  to  file  briefs. 

Fort  Wayne,  etc..  Traction  Co,  v.  Ridenour,  263,  266  (3). 

33.  Argument. — ^An  argument  is  not  an  indispensable  part  of  a 
brief.    Commercial  Union,  etc.,  Co.  v.  Schumacker,  526,  531  (1). 

34.  Instructions. — Refusal. — Failure  to  Include  in  Brief. — ^An  in- 
struction objected  to  as  erroneous,  but  not  set  out  in  appellant's 
brief,  will  not  be  considered  on  appeal. 

Campbell  v.  Carroll,  587,  591  (4). 

35.  Instructions. — Presumptions. — Where  appellant  by  his  brief 
fails  to  set  out  in  his  statement  of  the  evidence  written  instru- 
ments upon  whose  contents  depends  the  correctness  of  rulings 
refusing  and  giving  instructions,  no  error  is  shown,  as  the  pre- 
sumption is  that  the  action  of  the  court  was  correct. 

Orand  Trunk,  etc.,  RaUroad  v.  Glinski,  397,  399  (3). 
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30.  InstructioM. — Revietc. — ^The  Appellate  CJonrt  is  not  required 
to  consider  alleged  errors  in  refusing  instructions  on  which  no 
proposition  or  point  is  stated  in  the  brief. 

Chesapeake,  etc.,  R.  Co.  v.  Perry,  506,  511  (2). 

37.  Omi88i<m8, — Reply  Brief. — A  reply  brief  filed  more  than  sixty 
days  after  submission  cannot  perform  the  office  of  a  supplemental 
brief  nor  supply  omissions  in  the  original  brief. 

Hafnmond,  etc.,  R.  Co.  v.  Kasper,  328,  329  (1). 

38.  Oral  Argument, — Failure  "by  Appellee. — Failure  by  appellee  to 
file  any  brief  or  to  appear  at  oral  argument  may  amount  to  a 
confession  of  error  that  will  Justify  a  reversal. 

Peter  Hand,  BreuHng  Co.  v.  Stamper,  351. 

39.  Presentififf  Questions  for  Review. — Instructions. — Setting  Out. 
— It  is  not  necessary  that  the  brief  of  appellant  should  contain 
all  of  the  instructions  given  in  order  tb  have  the  action  of  the 
court  in  giving  and  refusing  certain  instructions  considered. 

Modem  Woodmen  v.  Stone,  601,  606  (2). 

40.  Points. — Propositions. — ^Assignments  of  error  unsupported  by 
propositions  or  points  are  waived. 

Public  Utilities  Co.  v.  Reader,  Adma.,  485,  488  (1). 

41.  Points  and  Authorities. — Waiver  of  Alleged  Error. — ^Alleged 
errors  not  contained  under  appellant's  "Points  and  Authorities*' 
are  waived.  Brackney  v.  Boyd,  592,  597  (1). 

42.  Points  and  Authorities. — ^An  assignment  of  error  not  men- 
tioned or  discussed  in  that  section  of  appellant's  brief  devoted 
to  points  and  authorities,  is  waived. 

Miller  v.  Meadows,  337,  341  (2). 

43.  Points  and  Authorities. — Abstract  Propositions  of  Law. — TRie 
bare  statement  of  an  abstract  proposition  of  law  in  a  brief  under 
the  heading  "Points  and  Authorities/*  without  any  attempt  to 
apply  it  to  the  issues  or  evidence,  is  not  sufficient  to  present  any 
question  for  consideration.  Kinnison  v.  Rarick,  455. 

44.  Questions  Presented. — Where  the  overruling  of  the  motion  for 
a  new  trial  was  the  only  error  assigned  that  appellant  undertakes 
to  present,  discussing  thereunder  alleged  errors  in  admitting  cer- 
tain evidence,  but  neither  the  motion  nor  the  substance  thereof 
is  set  out  in  his  brief,  and  it  does  not  appear  from  the  brief  that 
any  bill  of  exceptions  containing  the  evidence  was  ever  filed  and 
made  part  of  this  record,  no  question  is  presented  for  review  on 
appeal.  Sturgeon  v.  Lopshire,  191. 

45.  Questions  Presented. — Rulings  on  Evidence. — ^Where  appellant's 
brief  fails  to  show  that  any  exceptions  were  reserved  to  the  rul- 
ings of  the  trial  court  with  reference  to  the  admission  and  rejec- 
tion of  evidence,  no  question  in  that  regard  is  presented  for  the 
determination  of  the  court  on  appeal. 

Aldridge  v.  Clasmeyer,  43,  56  (10). 

46.  Recital  of  Evidence. — Presumptions. — ^Under  Rule  22,  govern- 
ing the  preparation  of  briefs,  the  condensed  recital  of  the  evidence 
contained  in  appellant's  brief  will  be  taken  as  accurate  and  snffl- 
cient  for  a  full  understanding  of  the  questions  presented  for 
decision  unless  appellee  has  made  the  necessary  corrections  or 
additions.  Spahr,  Admr.,  v.  Polcar,  523,  524  (1). 

47.  Sufficiency. — Review. — Where  appellant's  brief  makes  no  show- 
ing that  time  was  fixed  for  filing  his  bill  of  exceptions  containing 
the  evidence,  nor  that  the  bill  was  ever  filed,  and  where  his  points 
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and  authorities  are  mere  abstract  propositions  of  law  not  refer- 
ring to  any  error  to  which  they  should  be  applied  nor  to  any  page 
and  line  of  the  brief  where  errors  may  be  found,  and  where  sub- 
stantial omissions  are  made  In  the  statement  of  the  evidence, 
such  brief  Is  not  sufficient  to  require  an  examination  of  the  evi- 
dence. lAeherman  v.  E.  C,  DeWitt  d  Co.,  326. 

48.  Sufficiency. — Rules  of  Court, — ^Where  appellant  In  the  prepara- 
tion of  Its  brief  has  failed  to  some  extent  to  comply  with  Rule  22 
of  the  Supreme  and  Appellate  Courts  requiring  an  appellant  to 
state,  under  a  separate  heading  of  each  error  relied  on,  separately 
numbered  propositions  or  points,  the  court  on  appeal  will  not 
refuse  to  review  the  case,  but  will  limit  Its  consideration  to  such 
propositions  or  points  as  are  properly  stated  and  to  those  which, 
by  their  wording,  clearly  Indicate  the  particular  error  to  which 
they  are  directed. 

IndianapoliSy  etc.  Traction  Co.  v.  Senour,  Admx.,  10, 14  (1). 

49.  Sufficiency. — Rules  of  Court. — ^Where  appellant's  brief  states  a 
number  of  abstract  propositions  of  law  without  any  specific  appli- 
cation of  the  same,  the  brief  falls  to  comply  with  the  rules  of 
court  governing  the  preparation  of  briefs. 

Aldrldge  v.  Claameyer,  43,  53  (4). 

60.  Time  of  Filing, — Motion  for  Reversal. — Discretionary  Power. — 
'  Since  the  failure  of  appellee  to  file  a  brief  within  the  time  pro- 
vided by  the  rules  does  not  compel  a  reversal,  but  only  calls  for 
an  exercise  of  the  discretionary  power  of  the  court  In  cases  where 
appellant's  brief  shows  reversible  error,  a  motion  for  a  reversal 
for  such  failure  will  be  overruled  where  appellee  later  files  his 
brief  upon  leave  granted  by  the  court 

Commercial  Union,  etc.,  Co.  v.  Schumacher,  52Q,  531  (2). 

51.  Waiver  of  Error. — Error  In  overruling  a  demurrer  to  para- 
graphs of  answer  is  waived  by  appellants'  failure  to  make  any 
point  or  state  propositions  in  support  thereof  in  their  brief. 

Loveland  v.  McCormick,  172,  175  (4). 

52.  Waiver  of  Error. — Assigned  errors  are  waived  by  a  failure  of 
appellants  to  make  any  specific  reference  thereto  In  the  proposi- 
tions or  points  in  their  brief. 

Aldridge  v.  Clasmeyer,  43,  57  (12). 

63.  Waiver  of  Error. — Statement  of  Evidence. — Sufficiency. — 
Where,  though  a  large  number  of  witnesses .  testified,  appellant 
merely  set  out  In  its  brief  Its  conclusion  of  what  the  evidence 
showed  together  with  only  a  part  of  the  testimony  of  one  witness, 
there. was  not  a  sufficient  compliance  with  Rule  22,  cl.  5,  of  the 
Appellate  Court,  requiring  a  condensed  recital  of  the  evidence  In 
narrative  form,  and  all  questions  depending  on  the  evidence  are 
waived.  Pittsburgh,  etc.,  R.  Co.  v.  Retz,  581,  585  (2). 

64.  Appellant's  Recital  of  Evidence. — Appellee's  Failure  to  Chal- 
lenge.— Effect. — ^Where  appellee  makes  no  objection  to  appellant's 
recital  of  the  evidence,  the  court  on  appeal  will  accept  such  recital 
as  correct; 

Federal  Life  Ins.  Co.  v.  Bamett,  Admx.^  613,  637  (14). 

VIII.    Dismissal. 

See  also  31 ;  Mabteb  az^d  Servant  14. 

66.  Perfecting. — Jurisdiction. — Joinder  in  Error. — Where  an  Inef- 
fectual attempt  has  been  made  to  perfect  a  term-time  appeal  and 
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no  effort  has  been  made  to  perfect  the  same  as  a  vacation  appeal, 
and  appellees  have  not  joined  in  error,  a  motion  to  dismiss  for 
want  of  jurisdiction  will  be  sustained. 

Equitable  Surety  Co.  v.  Taylor,  382,  389  (7). 

66.  Record. — Failure  to  Present  Questions. — ^Where  the  errors  as- 
signed on  appeal  are  the  sustaining  of  the  demurrer  to  a  plea  in 
a^tement  and  the  overruling  of  the  motion  for  a  new  trial,  and 
the  brief  fails  to  show  that  ai^)ellant  reserved  any  exception  to 
any  ruling  or  action  of  the  trial  court,  the  compaint  is  not  set 
out  in  the  brief,  no  showing  is  made  as  to  when  the  judgment  was 
rendered  or  when  the  motion  for  a  new  trial  was  ruled  on,  if  at 
all,  neither  the  instructions  nor  the  evidence  is  in  the  record, 
though  error  was  predicated  on  the  refusal  of  instructions  and 
the  sufficiency  of  the  evidence  challenged,  and  there  is  no  con- 
densed statement  of  the  evidence  in  narrative  form  in  appellant's 
brief,  as  required  by  Rule  22  of  the  Appellate  Court,  no  question 
is  presented  for  review  on  appeal  and  appellee's  motion  to  dis- 
miss will  be  sustained. 

Fort  Wayne  Mercantile,  etc.,  Assn.  v.  Scott,  2(J6,  268  (1). 

57.  Vacation  Appeal. — Failure  to  Perfect. — ^Where,  in  an  attempted 
vacation  appeal  from  a  judgment  in  favor  of  a  foreign  corporation, 
notice  of  the  appeal  was  served  only  on  the  keeper  of  a  livery 
stable  in  which  a  horse  and  wagon  belonging  to  appellee  were 
kept,  though  appellee  had  filed  with  the  secretary  of  state  its 
certificate  appointing  an  agent  for  service  of  process,  and  the 
steps  required  by  the  statute  to  perfect  a  vacation  appeal,  wliere 
no  statutory  notice  is  given  below,  not  having  been  taken,  the 
court  on  appeal  is  without  jurisdiction  over  appellee  and  its 
motion  to  dismiss  must  be  sustained. 

Roe  V.  Jewel  Tea  Co.,  170. 

IX.    Pboceedinos  Pbeliminaby  to  Heabing. 

58.  Submission. — Notice  by  Clerk  to  Attorneys. — Rules. — Rule  18 
of  the  Supreme  Court,  by  Implication  makes  it  the  duty  of  the 
clerk  to  enter  an  order  of  submission  at  the  expiration  of  thirty 
days  after  service  of  notice  on  the  appellee  in  every  civil  cause 
which  does  not  come  within  either  exception  contained  in  §693 
Bums  1914,  Acts  1885  p.  219,  and  to  mail  a  notice  of  such  sub- 
mission to  at  least  one  of  the  attorneys  whose  names  are  appended 
to  the  assignment  of  errors,  but  the  mailing  of  the  notice  satisfies 
that  duty. 

Winona  Electric  Light,  etc.,  Co.  v.  Goshert,  548,  550  <2). 

X.    Hearing  and  Reheabtng. 

59.  Motion  to  Reinstate  Appeal. — Time  for  Filing. — ^Where  the 
time  allowed  l?y  §704  Burns  1914,  §662  R.  S.  1881,  for  filing  a 
petition  for  rehearing  has  expired  and  the  opinion  and  a  judg- 
ment of  dismissal  have  been  certified  to  the  trial  court,  the  appel- 
late court  has  lost  its  jurisdiction  and  has  no  power  to  entertain 
a  motion  to  reinstate  the  appeal. 

Fort  Wayne  Mercantile,  etc..  Asm.  v.  Scott,  266,  269  (2). 

60.  Petition  for  Rehearing.— Time  for  Filing.— -Statute.— A  petition 
for  rehearing  must  be  filed  within  the  sixty  days  fixed  by  §704 
Bums  1914,  §662  R.  S.  1881,  and  the  court  has  no  power  to  extend 
the  time  so  fixed. 

Fort  Wayne  MercantUe.  etc.,  Assn.  v.  Scott,  266,  269  (3). 
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XI.    Review. 

(A)  Scope  and  Extent. 

61.  Demurrer. — Statutory  Provisions, — The  Appellate  Court  Is  not 
by  §344  Burns  1914,  Acts  1911  p.  415,  limited  to  the  specifica- 
tions set  out  in  the  memoranda,  when  reviewing  rulings  sustain- 
ing demurrers  to  the  complaint  and  to  the  answer  to  the  cross- 
complaint  Wagner  v.  Treesh,  551,  554  (1). 

62.  Instruction. — Evidence. — Burden  on  Appeal. — When  an  appel- 
lant claims  that  an  instruction  should  have  been  given,  it  has 
the  burden  of  showing  that  it  is  applicable  to  the  evidence. 

Grand  Trunk,  etc.,  Railroad  v.  Qlinski,  397,  399  (2). 

63.  Ruling  on  Demurrer. — Failure  to  Set  Out  Mem/>randum  to  De- 
murrer.— The  court  on  appeal  cannot  review  the  action  of  the 
trial  court  in  overruling  a  demurrer  to  a  plea  in  abatement  where 
no  memorandum  to  the  demurrer  is  set  out. 

Ranshurg  v.  U.  8.  Fidelity,  etc.,  Co.,  304,  305  (1). 

(B)  Pabties  Entitled  to  Allege  Error. 

64.  Instructions. — Invited  Error. — A  party  has  no  right  to  com- 
plain of  an  instruction  given  where  he  requested  an  Instruction 
which  embodied  the  same  legal  principle. 

Indianapolis,  etc..  Traction  Co.  v.  Senour,  Admx.,  10, 19  (12). 

65.  Pleading. — Admission  hy  Demurrer. — Judgment  on  Failure  to 
Plead. — Review. — The  Judgment  must  be  afiirmed  if  either  para- 
graph of  the  complaint  states  a  cause  of  action,  where  the  defend- 
ant has  demurred  to  each  paragraph  and  has  elected  to  abide  the 
ruling  of  the  court  thereon  and  refused  to  plead  further,  since  by 
the  demurrer  he  admits  the  facts  well  pleaded. 

Chf^tlieb  V.  Christlieh,  682,  684   (1). 

66.  Right  of  Review. — Objections  in  Court  Below. — Coappelle&s 
Motion  for  New  Trial. — Where  three  defendants  appealed,  one  of 
them  who  filed  no  motion  for  new  trial  is  in  no  position  to  com- 
plain of  the  ruling  on  the  motion  made  by  the  other  two  defend- 
ants, and,  no  other  error  being  assigned,  the  judgment  must  for 
t^at  reason  be  affirmed  as  to  him. 

Mamceiler  v.  Truman,  658,  659  (1). 

(C)  Presumptions. 

See  also  35,  46 ;  Judgments  4 ;  Submission  op  Controversy  2. 

67.  Amendment  to  Complaint. — ^Where  the  record  on  appeal  shows 
that  appellant  objected  to  the  amendment  of  the  complaint,  but 
made  no  application  for  a  continuance,  offered  no  additional  evi- 
dence, and  made  no  showing  that  it  was  in  any  way  prejudiced 
thereby,  the  court  on  appeal  will  presume  that  the  amendment 
was  authorized  in  the  furtherance  of  Justice  imder  f§400,  405 
Burns  1914,  §§391,  396  R.  S.  1881. 

C.  H.  Maloney  d  Co.  v.  Whitney,  157,  159  (1). 

68.  Application  for  Relief  from  Judgment  hy  Default. — Evidence. — 
Review. — The  same  presumptions  will  be  indulged  in  on  appeal 
in  favor  of  the  correctness  of  a  decision  in  a  proceeding  to  set 
aside  a  default  on  the  ground  of  excusable  neglect  as  in  other 
appeals,  and  the  appellate  tribunal  will  not  weight  the  evidence. 

Hartford  Fire  Ins.  Co.  v.  Applehaum,  514,  517  (3). 

69.  Error. — Exclusion  of  Evidence. — Not  Shown  Harmless. — ^Where, 
from  the  record,  the  Appellate  Court  is  unable  to  say  that  an 
error  was  harmless  in  excluding  evidence  which  related  to  a 
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material  issuable  fact,  fonnd  against  the  complaining  party,  such 
error  is  presumed  to  have  been  harmful. 
J,  P.  Smith  Shoe  Co.  v.  Curme-Feltman  Shoe  Co.,  401,  441  (12), 

70.  Instnictiona. — Briefs. — ^Where  it  does  not  appear  from  appel- 
lant's brief  to  the  contrary,  it  will  be  presumed  that  the  court 
withdrew  or  corrected  any  erroneous  instructions  therein  shown 
to  have  been  given,  and  that  the  court  covered  such  instructions 
as  are  therein  shown  to  have  been  refused  and  upon  which  appel- 
lant predicates  error. 

Hammond,  etc.,  R.  Co.  v.  Kasper,  328,  330  (2), 

71.  Instructions. — Invited  Error. — The  court  on  appeal,  in  consid- 
ering alleged  error  in  instructions  given,  will  not  presume,  in  the 
absence  from  the  record  of  instructions  tendered  by  ai^)ellant  and 
refused,  that  any  error  committed  by  the  court  in  instructing 
the  Jury  was  invited  by  instructions  requested  by  appellant. 

Indianapoiis,  etc.,  Traction  Co.  v.  Senour,  Admx.,  10,  19  (13). 

72.  Refusal  of  Instructions. — The  trial  court's  refusal  of  requested 
instructions  is  not  reversible  error  where  such  instructions  are 
fully  covered  by  others  given  by  the  court  on  its  own  motion. 

Haskell,  etc..  Car  Co.  v.  Logerm^in,  AdAna.,  69,  77  (10). 

73.  Replevin. — Failure  to  Find  Value  of  Property. — In  an  action 
in  replevin,  where  the  Jury  found  that  defendant  was  not  entitled 
to  the  property  in  controversy,  the  Jury's  failure  to  find  the  value 
of  the  property  was  harmless  to  defendant,  and  it  cannot  com- 
plain. Meeker  Hotel  Co.  v.  Forgan,  199,  201  (1). 

(D)  DiBCBEnoir  of  Trial  Coubt. 

74.  PemUtting  Amendments  to  Pleadings. — ^It  is  only  where  the 
trial  court  has  abused  its  discretion  in  allowing  amendments  to 
pleadings  that  a  cause  will  he  reversed  by  reason  thereof. 

C.  H.  Maloney  d  Co.  v.  Whitney,  157,  160  (3). 

75.  Ruling  on  Motion  to  Make  Complaint  More  Specific. — The 
granting  or  refusing  of  a  motion  to  make  the  complaint  more 
specific  is  not  wholly  within  the  discretion  of  the  trial  court,  but, 
unless  it  clearly  appears  that  the  complaining  party  has  suffered 
by  the  court's  refusal  to  sustain  such  a  motion,  the  cause  will 
not  be  reversed.    Lake  Co.  Agrl.  Society  v.  Verplank,  186,  188  (2). 

(E)  Questions  of  Fact,  Verdicts  and  Findings. 

76.  Conflicting  Evidence. — The  court  on  appeal  will  not  weigh  con- 
flicting evidence.  McCool  v.  Mickler,  190. 

77.  Conflicting  Etndence. — Damages. -^Where  in  an  action  for  per- 
sonal injuries  there  is  conflicting  evidence  as  to  whether  plaintiff 
was  ruptured  by  falling  at  the  time  complained  of  or  had  pre- 
viously been  ruptured,  the  question  is  one  for  the  Jury. 

City  of  New  Albany  v.  StalUngs,  232.  237  (6). 

78.  Conflicting  Evidence. — Negligence. — Highways. — ^Where  there 
Is  evidence  to  support  the  verdict,  and  a  sharp  conflict  as  to 
which  of  the  two  drivers  of  colliding  automobiles  was  guilty 
of  negligence  causing  the  collision,  the  evidence  will  not  be 
weighed  on  appeal.  Steckheck  v.  Worman,  666.  667  (1). 

79.  Conflicting  Evidence. — Review. — A  verdict  rendered  upon  con- 
flicting evidence  finally  determines  the  issues  of  fact  involved. 

Arthur  v.  StuUs,  461,  453  (2). 

80.  Emd^xce. — Cwiflict. — ^Where  all  questions  involved  in  an  ap- 
peal require  a  review  of  conflicting  evidence,  the  Judgment  of 
the  trial  court  is  conclusive.  Wirtz  v.  Binf,  662^ 
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81.  Evidence. — Conflict. --Where  the  only  (jnestions  presented  un- 
der the  rules  of  the  Ai^)ellate^  Court  require  for  determination  a 
review  of  conflicting  evidence,  the  Judgment  of  the  trial  court  is 
conclusive  and  will  be  affirmed.  Oray  v.  Wiscaver,  290. 

82.  Evidence. — Conflict. — A  finding  based  on  contradictory  evi- 
dence will  not  be  disturbed  on  appeal. 

Opel  v.  WeUheit,  311,  313  (2). 

83.  Evidence. — Fraud, — Whether  certain  false  representations 
were  known  to  be  such  by  their  makers,  and  whether  they  acted 
in  good  or  bad  faith  in  making  them,  being  questions  of  fact  for 
the  jury  in  an  action  founded  thereon,  the  verdict  must  stand 
if  there  be  any  evidence  to  support  it,  and  the  Appellate  Court 
will  not  weigh  the  evidence  in  view  of  the  superior  opportunities 
for  observation  enjoyed  by  the  trial  court  and  jury. 

Mawwetter  v.  Trunwn,  658,  660  (3). 

84.  Evidence. — ^Where  there  is  evidence  to  support  the  material 
elements  of  the  verdict,  the  Appellate  Court  will  not  weigh  the 
evidence.    M<iS8<ichusett8  Bonding,  etc.,  Co.  v.  Free,  275,  278  (5). 

85.  Evidence. — It  is  not  the  province  of  the  Appellate  Court  to 
w^gh  the  evidence  when  it  was  sufficient  to  justify  the  submis- 
sion of  the  cause  to  the  jury. 

Public  UtiUtie8  Co.  V.  Reader,  Admx.,  485,  495  (6). 

86.  Evidence. — Negligence. — Contrihutorj/  Negligence. — In  an  ac- 
tion involving  negligence  and  contributory  negligence  where  under 
the  evidence  they  are  both  questions  for  the  Jury  and  where  there 
is  evidence  to  support  the  verdict,  it  cannot  be  disturbed  on 
appeal.  City  of  New  Albany  v.  StalUngs,  2S2,  237  (5). 

87.  Evidence. — Sufflciency. — ^Where  there  is  some  evidence  to  sus- 
tain the  verdict,  its  weight  and  sufficiency  is  for  the  jury,  and 
its  finding  thereon  is  conclusive  on  appeal. 

Arthur  V.  Farmers,  etc.,  Ins.  Co.,  135. 

88.  Evidence. — Sufflciencyj—The  d^sion  of  the  trial  court  cannot 
be  disturbed  where  the  evidence  fairly  tends  to  support  it 

Pring  V.  Orayson,  375,  376  (1). 

89.  Findings. — Evidence. — Sufflciency. — In  determining  whether  the 
finding  of  facts  is  sustained  by  sufficient  evidence,  the  court  on 
appeal  must  not  only  consider  the  direct  evidence  most  favorable 
to  ai^)ellee,  but  also  all  reasonable  inferences  that  the  trial  court 
was  warranted  in  drawing  therefrom,  and  this  is  true,  although 
other  and  contrary  inferences  may  be  reasonably  drawn  from 
such  evidence.  Aldridge  v.  Chumeyer,  43,  56  (9). 

90.  Findings. — Conflicting  Evidence. — The  court  on  appeal  will  not 
disturb  the  findings  of  the  trial  jcourt  where  the  evidence  is  con- 
flicting, unless  the  decision  is  contrary  to  law. 

King  v.  Hartley,  1,  5  (1). 

91.  Findings. — Conclusiveness. — ^In  an  action  to  cancel  a  note 
alleged  to  have  been  procured  by  fraud,  the  trial  court's  finding, 
based  upon  sufficient  evidence  on  the  issue  of  fraud,  is  conclusive 
on  appeal.  Citizens  Nat.  Bank  v.  Oillett,  155,  157  (2). 

92.  Findings. — Failure  to  Challenge. — Admissions. — Failure  to  chal- 
lenge the  correctness  of  facts  as  found  is  an  admission  that  the 
flnding  is  correct  and  supported  by  the  evidence. 

Pfafflin  V.  Schmidt.  Admr.,  496.  504  (1). 

98.  Findings. — Sole  Fact  in  Issue. — Witnesses  Before  Judge. — Re- 
view.— ^Where  the  trial  judge  saw  and  heard  the  witnesses,  the 
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Appellate  Court  will  DOt  overthrow  a  finding  as  to  the  sole  fact  In 
issue  if  there  is  any  evidence  to  support  it. 

Earner  v.  International,  etc.,  Union,  260,  262  (2). 

94.  Verdict. — Oonclusiveneas. — Conflicting  Evidence. — The  determi- 
nation of  the  Jury  based  on  conflicting  evidence  is  conclusive  on 
appeal. 

Indianapolis,  etc.,  Traction  Co.  v.  Senour,  Admr.,  10,  18  (8). 

95.  Verdict. — Conclusiveness. — Conflicting  Evidence. — ^A  Judgment 
based  on  conflicting  evidence  is  conclusive  on  appeal. 

Bom  V.  King,  154. 

96.  Verdict. — Conclusiveness. — Evidence. — Sufficiency. — In  a  com- 
mon-law action,  where  the  parties  had  a  constitutional  right  to  a 
trial  by  Jury,  it  is  not  within  the  power  of  the  court  on  appeal 
to  overturn  a  verdict  which  rests  upon  some  evidence  and  is  not 
contrary  to  law. 

Belt  R.  d  Stock  Yards  Co.  v.  Hammond.,  151,  154  (3). 

(F)  Habmuess  Erros. 

97.  Absence  of  Party. — Continuance. — Denial. — ^Error,  if  any,  in 
denying  a  continuance  to  a  party  prayed  for  on  the  groimd  of 
Inability  to  attend  the  trial  on  account  of  sickness,  is  harmless 
where  the  party  appears  and  testifies  on  the  second  day  of  the 
trial  and  three  of  her  witnesses  appear  the  same  day,  though  two 
of  her  witnesses  had  been  examined  the  day  previous,  where  It 
does  not  appear  that  her  cause  suffered  because  of  her  absence. 

Ruddick  v.  HoUotoell,  442. 

98.  Admission  of  Evidence. — Railroads. — Crossing  Accidents. — In 
an  action  for  damages  to  a  separator  struck  by  a  train  while 
stalled  at  a  crossing,  defendant  could  not  be  harmed  by  permitting 
plaintiff  to  show  the  amount  of  travel  on  the  road  involved. 

New  York  Central  R.  Co.  v.  Reidenhach,  390,  396  (8). 

99.  Admission  of  Evidence. — Error,  if  any,  in  the  admission  of  evi- 
dence was  harmless,  where  it  affirmatively  appeared  that  the 
court  ignored  such  evidence. 

Donner  v.  Griffith,  693,  699   (6). 

100.  Admission  of  Evidence. — Where,  in  an  action  on  an  accident 
policy,  a  declaration  by  the  insured  as  to  the  cause  of  his  injury, 
was  erroneously  admitted  in  the  testimony  of  plaintiff,  his  widow, 
the  error  is  harmless  where  she  later  answered  a  similar  ques- 
tion to  the  same  effect  without  objection,  and  where  other  evi- 
dence was  introduced  without  objection  to  the  same  effect. 

Massachusetts  Bonding,  etc.,  Co.  v.  Free,  275,  280  (10), 

101.  Evidence. — Exclusion. — Contracts. — Where  a  verdict  was 
properly  directed  in  an  action  for  breach  of  contract,  on  the 
ground  that  the  evidence  showed  that  no  such  contract  had  been 
entered  into,  errors,  if  any,  against  the  plaintiff,  in  excluding 
offered  testimony,  became  harmless. 

Shane  Bros.  v.  Barrett,  331,  332  (2). 

102.  Exclmiwv  of  Evidence. — Where  plaintiff  would  not  have  been 
entitled  to  a  recovery  in  any  event,  exclusion  of  evidence  offered 
by  her  was  harmless.  Martin  v.  Seihert,  Admr.,  564,  566  (3), 

103.  Failure  to  Make  Immaterial  Finding. — ^The  failure  of  the  trial 
court  to  make  a  finding  which  would  not  affect  the  correctness 
of  the  conclusion  of  law  stated  cannot  be  made  the  basis  of 
reversible  error.  State,  ex  rel.  v.  Allen,  160,  169  (6). 


INDEX.  716 

APPEAL— Continued. 

lOi.  Failure  to  Make  Urmeceisary  Findings, — In  an  action  by  a 
commissioner  in  charge  of  the  construction  of  a  drainage  ditch  to 
recover  on  an  injunction  bond  his  expenses  of  litigation  incurred 
in  defending  a  suit  by  landowners  to  restrain  collection  of  assess- 
ments, in  which  he  intervened,  the  court's  failure  to  find  the 
amounts  allowed  and  paid  out  by  him  as  such  expenses  was  harm- 
less, since,  being  an  imuecessary  and  an  improper  party  to  the 
owners*  action  under  §6144  Burns  1914,  Acts  1907  p.  508,  he  was 
not  entitled  to  recover  such  expenses. 

State,  earrel.  v.  Allen,  160,  168  (3). 

105.  Misconduct  of  Counsel. — In  an  action  for  personal  injuries, 
statements  by  plaintifiTs  counsel,  in  his  argument  to  the  jury, 
that  plaintiff  should  not  be  given  a  low  verdict,  less  than  he  was 
entitled  to,  with  the  idea  that  defendant  would  not  appeal,  as  the 
case  would  be  appealed  anyhow,  whatever  the  verdict  might  be, 
were  improper,  and  it  was  error  for  the  trial  court  to  overrule  an 
objection  thereto,  but,  as  the  effect  of  such  statements  was  to 
increase  the  amount  of  damages  assessed,  and  appellant,  although 
specifying  excessive  damages  as  a  ground  for  new  trial,  failed  to 
present  that  question  in  his  brief,  indicating  that  it  had  no  objec- 
tion to  the  amount  of  the  award,  the  error  will  be  deemed  harm- 
less. Cleveland,  etc,,  R.  Co,  v.  Locke,  35,  40  (3). 

106.  Motion  to  Make  More  Specific, — ^Where  the  averments  of 
plain tifiTs  injuries  were  such  that  the  motion  to  make  them  more 
specific  might  properly  have  been  in  part  sustained,  but  where 
from  the  whole  record  it  is  apparent  that  no  rights  of  the  defend- 
ant were  prejudiced  thereby,  the  overruling  of  the  motion  is  not 
reversible  error. 

Louisville,  etc.  Traction  Co.  v.  Cotner,  377,  378  (1). 

107.  Overruling  Demurrer  to  Reply. — Where  the  special  finding  of 
facts  shows  that  the  judgment  is  not  based  on  a  certain  para- 
graph of  reply,  the  action  of  the  court  in  overruling  a  demurrer 
to  such  paragraph  was  harmless. 

Beaven  v.  Hamilton,  141,  144  (2). 

108.  Overruling  Demurrer. — Error,  if  any,  in  overruling  demurrer 
to  a  reply  seeking  to  estop  defendants  from  asserting  that  the 

.  wife  was  a  surety  on  the  not^s  in  suit  is  harmless,  the  court 
having  determined  that  the  wife  was  in  fact  a  principal. 

Aldridge  v.  Clasmeyer,  43,  53  (3). 

109.  Overruling  Demurrer. — In  an  action  to  enjoin  the  obstruction 
by  an  adjoining  landowner  of  a  strip  of  land  claimed  to  be  a 
public  highway  between  his  building  and  plaintiff's  property, 
error,  if  any,  in  overruling  a  demurrer  to  a  paragraph  of  com- 
plaint, demurred  to  on  the  ground  that  it  constituted  an  attempt 
to  vary  or  contradict  the  terms  of  a  deed,  was  harmless,  where 
the  cause  was  decided  on  another  paragraph  of  complaint  which 
was  based  on  the  theory  that  the  strip  In  dispute  became  a  public 
highway  by  user.  Donner  v.  Griffith.  693,  696  (1). 

110.  Refusal  of  Instructions. — The  refusal  of  tendered  instructions 
relating  to  issues  not  Involved  in  the  cause  was  harmless. 

Metropolitan  Life  Ins.  Co.  v.  Wathen,  Odn..  145,  150  (5). 

XII.      DE-raBMINATION    AND   DISPOSITION   OF   CaUSE. 

111.  Affirmance. — Correct  Determin<ition  of  Cause. — Erroneous 
Ruling  an  Demurrer. — ^Where  upon  the  whole  record  the  court 
on  appeal  is  satisfied  that  a  fair  trial  was  had  and  a  correct  result 


i 


716  INDEX. 

APPEAL-^Continued. 

reached,  the  cause  will  not  be  reversed  because  of  en  or  in  over- 
ruling a  demurrer  or  a  motion  to  make  more  specific. 

Federal  Life  Ins,  Co,  v.  Bamett,  Admw,,  613,  636  (12). 

112.  Affirmance. — Dispositian  of  Cause, — Death  of  Appellee, — 
Where  the  death  of  appellee  after  submission  of  the  cause  is  sug- 
gested in  the  record,  affirmance  of  the  cause  will  be  as  of  the 
date  of  submission. 

Travelers  Protective  Assn,  v.  Brazington,  130, 135  (2). 

113.  Reversal. — Error, — HamUessness  Not  Apparent, — ^Where,  after 
a  careful  examination  of' the  entire  record,  the  Appellate  Oourt  is 
unable  to  say  that  the  correct  result  was  reached,  or  that  the 
errors  noted  in  instructions  given  were  harmless,  a  reversal  will 
follow.  Louisville,  etc,  Traction  Co,  v.  Cotner,  377,  382  (8). 

114.  Reversal. — Judgment, — Item  of  Recovery  Erroneously  Allowed, 
— In  an  action  against  a  garage  keeper  to  replevin  a  motor  truck 
left  in  his  possession  by  a  conditional  vendee  wherein  defendant 
by  cross-complaint  set  up  a  statutory  lien  for  repairs,  storage 
and  supplies,  including  gasoline  furnished  at  th^  request  of  such 
vendee,  in  the  absence  of  any  evidence  showing  that  the  condi- 
tional vendee  had  any  authority,  either  express  or  implied,  from 
the  vendor  to  purchase  gasoline.  Judgment  for  defendant  on  his 
cross-complaint  must  be  reversed,  regardless  of  his  right  to  a 
lien  for  the  other  items  claimed,  where  there  was  no  evidence  of 
the  amount  and  value  of  the  gasoline  so  purchased. 

Partlow,  etc.,  Car  Co,  v.  Stratton,  122,  128  (3). 

XIII.    Liability  ok  Bonds. 

115.  Affirmance  as  to  Coappellant. — In  a  term-time  appeal  by  three 
defendants,  where  the  judgment  must  be  affirmed  against  one, 
there  is  a  liability  on  the  appeal  bond  therefor,  even  though  there 
were  reversible  error  as  to  the  other  two  defendants. 

Mantoeiler  v.  Truman,  658,  662  (5). 

APPEARANCE— 

By  foreign  insurance  company,  failure  to  deny  execution  of  policy, 
effect,  see  Judgment  7. 

APPRAISAL— 

Of  fire  loss,  rights  of  parties,  see  Insurance  5-7,  9,  10. 

ARBITRATION  AND  AWARD— 

1.  Action  on  Award. — Admissibility  of  Award. — In  an  action  on  an 
award,  the  award  is  admissible  in  evidence. 

MUholUn  V.  Milhollin,  477,  484  (4). 

2.  Dispute. — Sufflciencif. — It  is  not  ground  for  objection  to  an 
award  that  the  arbitration  is  comprised  wholly  of  matters  adjudi- 
cated by  the  final  settlements  in  certain  estates,  since  a  legal 
cause  of  action  is.  not  necessary  to  authorize  a  submission,  a  dis- 
pute, controversy,  or  honest  difference  of  opinion,  either  as  to 
liability  or  amount,  being  sufficient 

MilholUn  v.  MUhottin,  477,  480  (1). 

3.  Facts  of  Arbitration. — Evidence. — Admissibility, — ^In  an  action 
on  an  award,  testimony  by  arbitrator  of  what  was  said  and  done 
at  the  hearing  of  the  amount  of  his  charges,  held  unobjectionable. 

MUhollin  v.  MUhollin,  477,  484  (5). 
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ARGUMENT— 

Necessity  of,  as  part  of  brief,  see  Appeal  33. 

ASSAULT  AND  BATTERY— 

On  passenger,  action,  complaint,  verdict,  see  Gabbiebs  9,  10. 

On  passenger,  evidence,  admissibility,  see  Tbial  1. 

Wilfulness. — Evidence. — Sufficiency. — In  an  action  for  damages  for 
assault  and  battery,  the  evidence  is  not  insufficient  to  sustain  a 
verdict  for  plaintiff  because  not  showing  that  the  assault  and 
battery  was  wilfully  committed,  since  there  could  not  be  an 
assault  and  battery  without  its  being  wilfully  committed. 

Fort  Wayne,  etc.,  Traction  Co.  v.  Ridenour,  263,  266  (1). 

ASSESSMENTS— 

See  Dbains  ;  Injunction  2-4 ;  Municipal  Cobpobations  1. 

ASSIGNMENT  OF  ERRORS— 

See  Appeal  27-31. 

ASSISTANCE,  WRIT  OF— 

See  also  Mobtgages. 

When  Availaltle. — Settled  Law. — Resort  may  be  made  to  the  writ 
of  assistance  when  the  right  to  possession  is  clear  and  without 
Jtona  fide  question  by  reason  of  the  settled  law  of  the  state. 

Brackney  v.  Boyd,  592,  597  (3). 

ATTORNEY  AND  CLIENT— 

Attorney's  Fees. — Recovery. — Complaint. — Theory. — Sufficiency. — In 
an  action  by  attorneys  against  a  county  clerk  to  recover  fees  for 
services  for  securing  a  judgment  which  was  paid  to  the  sheriff 
and  turned  over  to  the  clerk,  complaint  held  to  be  drawn  on  the 
theory  of  enforcing  plaintiff's  rights  as  holders  of  a  statutory 
lien,  so  that  its  sufficiency  must  be  determined  regardless  of  any 
right  plaintiffs  may  have  had  to  demand  and  receive  the  money 
from  the  clerk  for  their  client  under  §1003  Burns  1914,  {968  R.  S. 
1881.  State,  ex  rel.  v.  Bleeke,  23,  27  (3). 

AUTOMOBILES— 

Negligent  operation,  parties  responsible,  see  Negligence  1. 

Passive  guest,  not  chargeable  with  contributory  negligence,  see 
Railboads  5. 

AWARD— 

See  Abbitbation  and  Awabd. 

Of  compensation,  see  Masteb  and  Sebvant. 

BANKS  AND  BANKING— 

See  also  Bills  and  Notes  ;  Judgment  2. 

Payment  of  Note  hy  Maker. — Failure  to  Apply  io  Vote. — Insolvency 
of  Bank. — Maker's  Rights  as  Preferred  Creditor. — Where  the 
maker  of  a  note  payable  to  a  bank  went  to  the  bank  to  pay  the 
same,  and  an  officer  of  the  bank,  fraudulently  concealing  the  fact 
that  the  note  had  been  assi^ed  to  secure  a  loan,  accepted  the 
money  and  informed  the  maker  that  it  would  be  applied  to  the 
imyment  of  the  note,  the  money  so  received  did  not  belong  to  the 
bank  or  its  creditors,  and  such  maker  was  entitled  to  have  his 
Judgment  against  the  bank  for  such  money  paid  as  a  preferred 
claim.  State,  ex  rel  v.  Farmers,  etc.,  Ba/nk,  216,  221  (1). 
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BASTARDS— 

See  Witnesses. 

1.  Acknawledi^ment. ^Evidence  of  Denial. — Competency  and  Scope. 
— In  an  action  to  quiet  title  to  a  decedent's  real  estate,  evidence 
of  deceased's  denials  that  he  was  the  father  of  claimant,  a  bas- 
tard, along  with  other  declarations  and  acts  in  relation  to  the 
paternity  of  claimant,  was  competent  for  determining  whether 
there  was  an  acknowledgment,  but  not  for  the  purpose  of  defeat- 
ing an  acknowledgment  once  actually  made,  and  it  was  reversible 
error  to  exclude  it.  Campbell  v.  Carroll,  587,  589  (1), 

2.  Acknowledgm^ent.  —  Requisitea.  —  Certadnty  and  Definitenesn. — 
Record  Showing  Compromise  of  Bastardy  Proceeding. — Compe- 
tency.— Acknowledgment  of  the  paternity  of  a  bastard  child  must 
be  definite,  certain  and  unequivocal,  and  in  an  action  involving 
the  right  of  a  bastard  to  inherit  deceased's  property,  the  record 
of  a  bastardy  proceeding  against  deceased,  which  was  compro- 
mised, containing  no  admission  of  paternity,  was  Inadmissible  in 
evidence.  Campbell  v.  Carroll^  587,  590  (2). 

3.  Actions. — Admonitory  Instructions. — Discretion  of  Trial  Court. 
— In  a  bastardy  proceeding,  it  was  within  the  discretion  of  the 
trial  court  to  refuse  a  requested  admonitory  instruction  that 
each  Juror  must  be  convinced  by  a  preponderance  of  the  evi- 
dence that  defendant  was  the  father  of  relatrlx's  child,  and  should 
not  consent  to  a  verdict  unless  so  convinced. 

Kintz  V.  State,  ew  rel.,  225,  231  (10). 

4.  Actions. — Instructions  as  to  Opportunity. — ^In  a  bastardy  pro- 
ceeding, it  is  proper  to  instruct  the  jury  on  the  question  of  oi^)or- 
tunity  for  sexual  intercourse. 

Kintz  V.  State,  ex  rel,  225,  229  (5). 

5.  Actions. — Instructions  as  to  Opportunity. — ^In  a  bastardy  pro- 
ceedings, an  instruction  that,  in  determining  whether  the  parties 
had  sexual  Intercourse,  the  jury  might  consider  their  opportuni- 
ties for  so  doing,  and  certain  facts  recited,  in  ascertaining 
whether  such  opportunity  existed,  when  taken  in  connection  with 
an  instruction  that  a  preponderance  of  the  evidence  was  all  that 
was  necessary  to  establish  the  case  against  defendant,  held  not 
to  authorize  a  recovery  on  a  preponderance  of  evidence  as  to 
opportunity,  in  view  of  other  instructions  stating  what  facts  must 
be  proved  before  plaintiff  could  recover. 

Kintz  V.  State,  ew  rel.,  225,  228,  229  (4). 

6.  Actions. — Incomplete  Instruction. — Cure  by  Other  Instructions. 
— In  a  bastardy  proceeding,  an  instruction  that  a  preponderance 
of  the  evidence  was  sufficient  to  establish  the  case,  held  not  erro- 
neous because  failing  to  state  that  all  the  material  allegations  of 
the  complaint  must  be  proved  by  such  preponderance,  in  view 
of  other  instructions  given. 

Kintz  V.  State,  ex  rel,  225,  229,  230  (6). 

7.  Actions. — Degree  of  Proof  Required. — ^Prosecutions  for  bastardy 
are  civil  actions,  and  a  preponderance  of  the  evidence  is  sufficient 
to  establish  the  affirmative  of  any  issue. 

Kintz  V.  State,  ex  rel.,  225,  230  (7). 

8.  Actions. — Instructions. — Credibility  of  Relatrix. — In  a  bastardy 
proceeding,  a  requested  instruction  that,  in  determining  what 
weight  should  be  given  the  testimony  of  the  relatrix,  the  jury 
might  consider  the  fact  that  by  her  own  testimony  she  showed 
immorality  and  want  of  chastity,  was  properly  refused,  where  the 
only  immorality  and  want  of  chastity  so  shown  was  that  involved 
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in  her  relations  with  defendant  about  the  time  she  claimed  the 
child  was  begotten,  which  was  about  two  years  before  the  trial, 
since,  while  it  would  have  been  proper  for  the  Jury  to  consider 
such  want  of  chastity  in  determining  the  moral  character  of  the 
relatriz  at  the  time  she  testified,  as  affecting  her  credibility  as  a 
witness,  the  instruction  might  have  improperly  led  the  Jury  to 
believe  that  it  was  conclusive  as  to  her  character  at  the  time  of 
triaL  Kifitz  v.  8tate,*ea>  rel,  225,  230  (8). 

BENEFICIAL  ASSOCIATIONS— 

Death  Benefits. — Dependency, — In  an  action  to  recover  death  bene- 
fits under  the  by-laws  of  a  union,  by  one  claiming  to  have  been 
dependent  in  whole  or  in  part  upon  the  deceased  member,  de- 
pendency is  a  question  of  fact  and  not  of  law. 

Bamer  v  International  etc.,  Union,  260,  262  (1). 

BENEFITS— 

Action  for,  dependency.  Jury  question,  see  Beneficial  Asbocxatiowb. 

BIU.S  AND  NOTES— 

See  also  Banks  and  Bankino  ;  Husband  and  V^tfk  8,  9. 

PronU88ory  Note, — Voluntary  Execution  Without  Consideration, — 
Maker's  Right  to  Equitable  Relief. — ^In  the  absence  of  fraud  or 
mistake,  one  voluntarily  executing  a  promissory  note  without 
consideration  cannot  ask  a  court  of  equity  to  cancel  the  same. 

Citizens  Nat.  Bank  v.  Oillett,  155,  157  (1). 

BOARD^ 

Lien  on  goods  of  guests,  see  Innkxzfebs. 

BONDS— 

Action  on  fidelity  bond,  iMirties,  see  Pbincifal  and  Subett  1. 

Appeal,  liability,  see  Appeal  115. 

Approval,  time,  sufficiency,  see  Appeal  14.  15,  26. 

Official,  breach  of  duty,  liability,  see  Officebs  4. 

Of  liquor  dealer,  action,  waiver  of  defect  of  parties,  see  Pabties. 

Reformation,  action,  parties,  see  Refobmation  of  Instbuments. 

BOUNDARIES— 

See  also  Adverse  Possession. 

1.  Adverse  Possession, — Husband  and  Wife. — Acquiescence, — In  an 
action  by  the  wife  after  divorce,  to  quiet  title  to  part  of  an  adjoin- 
ing tract  owned  by  the  husband,  the  fact  that  for  more  than 
twenty  years  he  had  acquiesced  in  the  location  of  a  fence,  which 
included  part  of  his  land  with  the  wife's  property,  does  not  estab- 
lish the  fence  as  the  real  boundary  line,  where  husband  and  wife 
occupied  both  tracts  Jointly,  since  a  contrary  claim  is  in  reality 
a  claim  by  adverse  possession. 

Burcham  v.  Roach,  669,  674  (4). 

2.  City  Lots. — Streets  and  Alleys. — Dedication, — Title. — A  convey- 
ance of  a  lot  in  a  town  or  city  designated  by  its  number  or  other 
proper  description,  and  abutting  on  a  street  or  alley,  carries  with 
it  in  general  the  fee  to  the  center  of  the  street,  and  where  the 
street  or  highway  has  been  wholly  made  from  and  upon  the 
margin  of  the  grantor's  land,  such  a  conveyance  will  carry  with 
it  the  fee  to  the  whole  of  the  street  dedicated. 

Brackney  v.  Boyd,  592,  597,  600  (4). 
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3.  City  Lots. — Mortgage  Foreclosure* — SheritTs  Deed. — ^The  rule 
that  a  conveyance  of  a  town  or  city  lot  carries  a  fee  in  the  street 
adjoining  is  applicable  to  mortgages  and  deeds  made  by  the 
sheriff  upon  foreclosure  of  mortgage. 

Brackney  v.  Boyd,  5d2,  698  (5). 

BRIEFS— 

See  Appeal  32-54. 

BURDEN  OF  PROOF— 

See  EviDEiTCE. 

CANCELLATION— 

Of  note,  relief  in  equity,  see  Bnxs  and  Notes. 

CARE— 

Required  of  railway  company  to  drive  along  tracks,  see  Stveet 
Railsoads  9,  10. 

CARRIERS— 

See  also  Railboadb  ;  Trial  14,  15,  17. 

1.  Carriage  of  Freight. — Schedule  of  Rates. — Notice, — Statute, — ^A 
schedule  of  freight  rates  filed  with  the  Public  Service  Commis- 
sion, as  required  by  §5540  Burns  1914,  Acts  1911  p.  545,  is  binding 
both  on  the  carrier  and  the  shipper,  and  both  are  chargeable 
with  notice  thereof. 

Cleveland,  etc.,  R.  Co.  v.  Alexandria  Paper  Co.,  119,  121  (1). 

2.  Carriage  of  Freight. — Mistake  in  Rates. — Action  for  Balance. — 
Statute.— In  view  of  §5540  et  seq.  Bums  1914,  Acts  1911  p.  545, 
providing  for  uniform  freight  rates  and  requiring  a  schedule 
thereof  to  be  filed  with  the  Public  Service  Commission,  where 
the  rate  for  transi)orting  coal,  as  filed  with  the  commission,  was 
sixty-five  cents  per  ton,  but  the  carriers'  agent  through  mistake 
collected  only  sixty  cents,  it  was  not  only  the  carrier's  right,  but 
also  its  duty  to  collect  the  difference  between  the  amount  charged 
by  the  agent  and  the  rate  filed. 

Cleveland,  etc.,  R.  C(f.  v.  Alexandria  Paper  Co.,  119,  121  (2). 

3.  Carriage  of  Freight. — Evidence  of  Delivery. — Question  of  Fact. 
— ^Where  the  plaintiff  in  an  action  for  negligent  loss  of  goods 
rode  in  the  car  with  his  goods  and  horses  to  destination,  and 
there  signed  the  bill  of  lading  and  accepted  the  expense  bill,  and 
unloaded  his  horses,  wagon  and  harness,  leaving  the  lost  goods 
in  the  car  on  the  unloading  track,  and  where  the  evidence  is  con- 
flicting as  to  whether  anything  was  said  between  him  and  the 
agent  of  the  carrier  on  the  subject  of  leaving  the  balance  of 
the  property  in  the  care  of  the  company,  the  question  as  to 
whether  the  property  had  been  delivered  to  plaintiff  was  a  ques- 
tion of  fact  for  the  jury. 

Grand  tnmk,  etc..  Railroad  v.  Olinski,  397,  400  (5). 

4.  Delay. — Special  Duties  of  Carrier. — It  is  the  duty  of  a  carrier 
to  exercise  reasonable  care  to  protect  property  from  loss  or  injury 
during  extraordinary  delay  in  transportation,  and  to  give  the 
consignor  or  owiier  notice  of  such  delay. 

Pittsburgh,  etc.,  R.  Co.  v.  Daniels,  etc.,  Co.,  518,  520  (1). 

5.  Delay. — Action  for  Failure  to  Preserve  Property. — Evidence. — 
Sufficiency. — In  an  action  for  damages  to  a  carload  of  shelled 
com,  evidence  held  sufficient  to  sustain  verdict  for  plaintiff  on 
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the  theory  of  defendant's  lack  of  care  in  giving  the  com  proper 
care  and  attention  and  in  failing  to  notify  plaintiff  of  the  delay 
caused  by  an  embargo,  as  a  result  of  which  a  connecting  line  had 
the  com  on  its  tracks  forty  days. 

PitUhurgh,  etc,  R.  Co.  v.  Daniels,  etc,  Co,,  518,  520  (2). 

6.  Carriage  of  lAve  Stock. — Failure  to  Unload  Promptly. — Action. — 
Jury  Questions. — Negligence. — Contributory  Negligence. — In  an 
action  against  a  carrier  of  live  stock  for  the  loss  of  hogs  alleged 
to  have  resulted  from  defendant's  negligent  failure  to  promptly 
unload  them,  held  that,  in  view  of  the  record,  the  question  of  the 
carrier's  negligence,  as  well  as  the  shipper's  contributory  negli- 
gence in  overloading  the  cars,  was  for  the  Jury. 

Belt  R.  d  Stock  Yards  Co.  v.  Hammond,  151,  152,  153  (1). 

7.  Carriage  of  Live  Stock.  —  Negligence.  —  Failure  to  Unload 
Promptly. — It  is  the  duty  of  a  carrier  accepting  live  stock  for 
shipment  to  unload  the  same  at  the  point  of  destination  with 
reasonable  promptness,  in  view  of  surrounding  conditions,  and 
failure  to  do  so  is  negligence. 

Belt  R.  d  Stock  Yards  Co.  v.  Hammond,  151,  153  (2). 

8.  Carriage  of  Passengers.  —  Actions.  —  Defenses.  —  Last  Clear 
Chance. — One  who,  knowing  the  east  to  be  the  proper  side  there- 
for, attempts  to  board  the  west  side  of  a  moving  northbound 
car  arranged  with  railing  to  prevent  boarding  on  that  side,  and  at 
a  place  away  from  a  regular  stopping  place,  and  knowing  that 
there  were  double  tracks  there  and  northwardly  whereon  a 
southbound  car  might  be  met  at  any  time,  negligently  and  know- 
ingly placed  himself  in  danger,  and  for  an  injury  received  from  a 
passing  southbound  car  cannot  recover  unless  its  motorman  had 
a  last  clear  chance  to  protect  him  and  failed  to  use  such  chance. 

Mulvaney  v.  Terre  Haute,  etc..  Traction  Co.,  270,  273  (1), 

9.  Carriage  of  Passengers. — Assault  and  Battery  on  Passenger. — 
Excessive  Damages. — In  an  action  against  a  traction  company  by 
a  physician  to  recover  damages  for  an  assault  committed  upon 
him  by  defendant's  conductor,  a  verdict  for  $500  was  not  ex- 
cessive, even  though  plaintiff  sustained  no  serious  personal  inju- 
ries, as  he  was  entitled  to  recover  for  humiliation  and  wounded 
feelings,  and  the  evidence  showed  there  were  other  passengers  on 
the  car.    Fort  Wayne,  etc..  Traction  Co.  v.  Ridenour,  263,  265  (2). 

10.  Carriage  of  Passengers. — Assault  Upon  Passenger. — Action. — 
Complaint. — Sufficiency. — In  an  action  against  a  railroad  com- 
pany for  damages  for  an  assault  and  battery  claimed  to  have  been 
inflicted  upon  plaintiff  while  he  was  a  passenger  on  defendant's 
train,  a  complaint  alleging  that  defendant's  brakeman  could  easily 
have  prevented  the  assault,  but  wrongfully,  negligently  and  un- 
lawfully, and  in  disregard  of  his  duty,  stood  by  and  permitted  the 
assault  to  be  committed  upon  plaintiff  and  made  no  effort  or 
attempt  to  prevent  the  same,  states  a  cause  of  action. 

Pittsburgh,  etc.,  R.  Co.  v.  Retz,  581,  584  (1). 

11.  Carriage  of  Passengers. — Boarding  on  Wrong  Side. — Last  Clear 
Chance. — Knowledge  of  Peril. — In  the  absence  of  knowledge  by 
the  motorman  of  an  approaching  southbound  street  car,  moving 
along  the  west  rails  of  double  tracks,  of  the  peril  of  one  attempt- 
ing to  board  from  the  west  side  a  street  car  moving  to  the  north 
on  the  east  rails  of  such  double  tracks,  the  doctrine  of  last  clear 
chance  does  not  apply. 

Mulvaney  v.  Terre  Haute,  etc..  Traction  Co.,  270,  274  (2). 
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12.  Carriage  of  Passengers, — Destination  of  Passenger. — Notice  to 
Carrier, — ^There  is  no  primary  obligation  on  a  passenger  for  a 
flag  station  to  notify  the  train  conductor  of  his  destination,  as 
stipulated  in  his  ticket,  before  the  arrival  of  the  train  at  such 
point,  in  the  absence  of  a  rule  of  the  carrier,  known  to  the  pas- 
senger, requiring  that  such  notice  be  given.    - 

Pittsburgh,  etc,,  R.  Co,  v.  Boys,  102,  114  (5). 

13.  Carriage  of  Passengers, — Destination  of  Passenger. — Notice  to 
Carrier. — In  the  absence  of  a  rule  of  the  company,  so  known 
and  promulgated  as  to  bind  the  passenger,  requiring  a  passenger 
for  a  flag  station  to  notify  the  train  conductor  of  his  destination, 
as  stipulated  in  the  ticket,  before  the  arrival  of  the  train  at  such 
point,  the  ticket  sold  by  the  carrier  to  the  passenger  is  conclusive 
notice  to  the  former  of  the  fact  of  the  passenger's  destination. 

Pittsburgh,  etc.,  R,  Co,  v.  Boys,  102,  114  (6). 

14.  Carriage  of  Passengers. — Injuries  to  Passenger. — Contributory 
Negligence, — Alighting  from  Moving  Train. — It  is  not  negligence 
per  se  for  a  passenger  to  alight  from  a  moving  train. 

Pittsburgh,  etc.,  R.  Co,  v.  Boys,  102,  107  (3) . 

15.  Carriage  of  Passengers. — Injuries  to  Passengers. — Action, — 
Complaint  Showing  Contributory  Negligence, — Sufficiency. — In  an 
action  against  a  railroad  company  for  injuries  sustained  by  a 
passenger  in  alighting  from  a  moving  train  at  a  flag  station,  para- 
graph of  complaint  held  to  show  plaintiff  guilty  of  such  negligence 
as  to  preclude  recovery. 

Pittsburgh,  etc.,  R.  Co,  v.  Boys,  102,  106,  107  (2). 

16.  Carriage  of  Passengers. — Injuries  to  Passenger, — Action. — Com- 
plaint.— Sufficiency. — Negligence. — In  an  action  against  a  railroad 
company  by  a  passenger  for  injuries  sustained  in  alighting  from 
a  moving  train  at  a  flag  station,  a  complaint  alleging  that  the 
injuries  resulted  from  the  negligence  of  defendant  in  not  stopping 
the  train  as  scheduled  and  advertised,  and  on  account  of  the 
brakeman  leading  plaintiff  to  believe  that  the  train  had  come 
to  a  full  stop,  held  to  show  negligence  on  part  of  defendant 

Pittsburgh,  etc.,  R.  Co,  v.  Boys,  102,  106  (1). 

CASES— 

Cited,  see  p.  vii. 

Disapproved,  see  Appeal  14. 

Distinguished,  see  Vendor  and  Pubchaseb  2. 

Reported,  see  p.  ill. 

CAUSA  MORTIS— 

Gifts,  requisites,  see  Gifts. 

CAVEAT  EMPTOR— 

Principle,  applicability,  see  Sales  14. 

CERTIFICATE— 

Of  recorder,  as  to  deeds,  suflBciency,  see  Evidence  8. 

CHARACTEIU- 

Of  relatrix,  credibility,  see  Witnesses. 

CHASTITY— 

Want  of,  credibility  of  relatrix,  instruction,  see  Bastabds  8. 
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CHATTEL  JMORTGAGES— 

1.  Agent  to  Conduct  Business. — Undisclosed  Principal. — Mortgage 
hp  Agent. — Rights  of  Mortgagee. — When  an  agent  with  power  to 
conduct  the  business  in  his  own  name  at  retail  mortgages,  to  a 
creditor  tor  balance  due  on  goods  purchased,  the  entire  stock  of 
goods,  the  mortgagee  has  only  the  rights  of  a  general  creditor 
in  the  property,  since  to  uphold  the  mortgage  would  be  to  effectu- 
ate a  sale  at  wholesale,  but  the  mortgagee  would  have,  upon 
discovery  of  the  fact  of  agency,  a  right  of  action  against  the 
owner  for  the  amount  of  his  debt 

Cathcart  v.  Dalton,  650,  655  (5). 

2.  Hustand  and  Wife. — Agency. — Conversion. — Instructions.  —  In 
an  action  by  the  wife  for  conversion  of  her  stock  of  goods,  taken 
by  the  defendants  under  a  chattel  mortgage  executed  by  the  hus- 
band without  authority,  an  instruction  was  correct  that  told  the 
jury  that,  where  the  defendants  relied  on  an  estoppel  of  the 
plaintiff  to  claim  ownership  by  having  permitted  her  husband  to 
operate  the  store,  buy  and  sell,  goods,  etc.,  in  his  own  name, 
such  an  agency  did  not  authorize  a  sale  at  wholesale  or  mort- 
gage of  the  goods,  and  that  the  wife  would  not  be  bound  by  a 
mortgage  given  without  her  knowledge  or  authority  nor  by  a  sale 
at  wholesale  under  the  mortgage,  and  that  if  the  defendants  sold 
her  property  under  such  a  mortgage,  she  was  entitled  to  recover 
its  value.  Cathcart  v.  Dalton,  650,  656  (6). 

3.  Sales  Under  Mortgages. — Strict  Compliance  with  Terms. — One 
who  takes  property  under  the  terms  of  a  chattel  mortgage  and 
sells  the  same  must,  in  a  subsequent  action  for  conversion  by  an 
alleged  owner  thereof,  prove  an  advertisement  of  the  sale  by  the 
notices,  in  the  places  and  for  the  time  prescribed  by  the  mortgage. 

Cathcart  v.  Dalton,  650,  654  (3). 

4.  Sales  UHder  Mortgages. — Action  for  Conversion. — Defense  of 
Estoppel. — Question  for  Jury. — In  an  action  for  conversion  of 
goods  sold  under  a  chattel  mortgage  executed  without  authority 
by  an  agent,  where  the  defense  is  estoppel  by  conduct  In  i)ermit- 
ting  the  agent  to  so  conduct  the  business  as  his  own  as  to  lead 
defendants  to  believe  that  he  was  the  owner,  knowledge  or  the 
want  thereof,  on  the  part  of  defendants,  as  to  plaintiff's  owner- 
ship of  the  property  is  a  question  of  fact  for  the  Jury. 

Cathcart  v.  Dalton,  650,  654  (2). 

CITIES— 

See  Municipal  Cobporations. 

CLAIMS— 

See  ExECUTOBS  and  Administbatobb. 

Necessity  of  filing,  in  bringing  action  on  contractor's  bond,  see 
Highways. 

CLERKS  OF  COURTS— 

Judgments. — Distribution  of  Proceeds. — Liability. — Attorneys^  Fees. 
— Lien. — ^The  mere  filing  by  attorneys  of  a  declaration  of  intention 
to  hold  a  lien  for  attorneys'  fees  on  a  judgment  secured  for  a 
client  Imposed  no  official  duty  on  the  clerk  of  the  court  to  pay  the 
lien  to  them  until  after  the  validity  and  extent  of  the  same  had 
been  properly  determined.         State,  ex  rel.  v.  Bleeke,  23,  27  (4). 

COLLATERAL  ATTACK— 

See  JXTDGMENT  1. 
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COMITY  — 

Limitation  of  doctrine  by  statute,  see  GoBFOKATioirB  1. 

COMMISSIONERS— 

See  Drains  ;  Injunction  3. 

COMMON  LAW— 

Abrogation,  when  implied,  see  Statutes  1. 

Negligence,  Jury  question,  see  Negligence  2. 

Wrongful  death,  not  actionable,  see  Death  4. 

Release  of  surety,  effect  on  other  sureties,  see  Principal  and 
Surety  2. 

COMPENSATION— 

Workmen's,  proceedings  before  Industrial  Board,  see  Master  and 
Servant  7-26. 

COMPLAINT— 

See  Pleading. 

CONCLUSIONS— 

In  pleading,  effect  in  absence  of  motion,  see  Pleading  9l 
Of  law,  see  Appeal  10, 11 ;  Trial  37,  39. 

CONDITIONAL  SALES— 

See  Sales  10. 

CONFESSION— 

Of  error,  acts  constituting,  see  Appeal  38. 

CONFLICT  OF  LAWS— 

See  Marriage  2. 

CONSTRUCTION— 

See  Statutes;  Wills. 

Bntry,  general  rules,  see  Appeal  3. 

Of  policy,  see  Insurance  27,  28. 

CONTINUANCE— 

See  also  Appeal  07. 

CHrounds. — Amendment  to  Complaint, — In  a  passenger's  action 
against  a  railroad  company  for  injuries  sustained  by  the  derail- 
ment of  a  train,  where  the  complaint  charged  that  the  engine 
and  cars  were  defective  and  insufficient  in  certain  particulars 
unknown  to  plaintiff,  so  that  they  were  liable  to  derailment,  an 
amendment  to  the  complaint,  made  to  make  it  conform  to  the 
evidence,  alleging  that  one  car  was  of  unusual  height  and  slsev 
and  was  stiff  and  new,  and  was  thereby  liable  to  derailment,  did 
not  bring  a  new  charge  of  nesrligence.  its  only  effect  being  to 
make  the  complaint  more  specific,  so  that  it  was  not  error  to 
overrule  a  motion  for  a  continuance  on  account  of  the  amendment. 

Cleveland,  eto^  R,  Co.  v.  Locke,  35,  30  (2). 

CONTRACTS— 

See  also  Agriculture;  Appeal  101:  Chattel  Mortgages;  Corpora- 
tionb  2,  7 :  Death  :  Evidence  1 ;  Executors  and  Administbators  ; 
Frauds,   Statute  of;  Insane  Persons;   Insurance;  Landlord 
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AND  Tenant;  Limitation  of  Actionb;  Masteb  and  Skbtant  11, 
12,  18;  Nbglioence  3;  Pabtttion;  Sai^s;  I^nddi;  Tbial  89; 
Vendob  and  Pubghabeb. 

Beadstion. — Question  of  Fact. — Rescission  is  a  question  of  fact. 

Pfatflin  V.  Schmidt,  Admr.,  496,  604  (2). 

CONTRACTORS— 

Bond,  action  by  subcontractor,  filing  claim,  necessity,  see  High- 
ways. 

Rights,  in  suit  to  enjoin  drainage  assessments,  see  Injunction  4/ 

CONTRIBUTORY  NEGLIGENCE— 

See  Nbougence. 

CORPORATIONS- 
SCO  also  Agbicultube  ;  Mechanics*  Liens  4 ;  Taxation  2. 

1.  Foreign  Corporations.  —  Adanission.  —  Comity.  —  Limitation  bp 
Statute. — The  doctrine  of  state  comity  cannot  prevail  in  the  Judi- 
cial construction  of  the  nature  of  acts  performed  by  a  foreign 
corporation  within  this  state,  under  ||4085  et  seq.  Bums  1914, 
Acts  1907  p.  286,  since  f8  of  the  statute,  |4093  Bums  1914, 
expressly  states  that  the  statute  is  a  limitation  upon  interstate 
comity.  Lowenmeyer  v.  National  Lumber  Co.,  458,  464  (4). 

2.  Foreign  Corporations. — Contracts. —  Assignees.  —  Noncompliance 
vyUh  Statutes. — Resort  to  Courts. — The  assignee  of  the  contract 
of  a  foreign  corporation  cannot  assert  any  rights  thereunder 
which  could  not  have  been  asserted  by  the  foreign  corporation 
through  which  he  claims  by  assignment  from  its  trustee  in  bank- 
ruptcy and  an  intervening  third  person  where  the  corporation 
has  failed  to  comply  with  a  statute  giving  it  a  right  to  transact 
business  in  the  state,  notwithstanding  that  the  assignee  took  the 
contract  before  breach  thereof. 

Lowenmeyer  v.  "National  Lumber  Co.,  458,  466  (6). 

5.  Foreign  Corporations. — AdmisHon. — Noncompliance  with  Stat- 
utes.— Stockholders. — Estoppel. — A  stockholder  in  a  foreign  cor- 
poration which  has  not  complied  with  the  statute  regulating  its 
admission  to  do  business  in  the  state  Is  not  estopped  in  an  action 
brought  against  him  upon  a  contract  between  him  and  the  cor- 
poration from  asserting  such  failure  to  comply  as  a  defense  to 
such  action.      Lowe^im^eyer  v.  National  Lumber  Co.,  458,  467  (7). 

4.  Foreign  Corporations. — Admission. — Noncompliance  with  Stat- 
ute.— Resort  to  Courts. — Inhibition  Unlimited. — ^The  resort  by  a 
foreign  corporation  to  the  courts  of  this  state  without  first  having 
complied  with  the  requirements  of  {4085  et  scq.  Bums  1914,  Acts 
1907  p.  286.  is  inhibited  by  §9  of  the  statute.  §4094  Burns  1914. 
equally  against  a  claim  arising  out  of  an  Isolated  or  preliminary 
transaction  as  against  one  arising  out  of  the  usual  business  con- 
ducted by  the  corporation. 

Lowenmeyer  v.  National  Lumber  Co.,  458,  465  (5). 

6.  Foreign  Corporations. — Admission. — Purchasing  and  Vsing  Site. 
— Where  a  foreign  corporation  purchases  real  estate  for  use  as  a 
coal  yard  and  so  uses  the  same  In  conducting  a  retail  coal  busi- 
ness within  this  state,  such  purchase  is  not  an  isolated  trans- 
action, and  the  act  of  acquiring  such  site  fell  within  the  Inhibition 
against  doing  business  provided  in  §4085  Bums  1914,  Acts  1907 
p.  286,  §1.         Lowenmeyer  v.  National  Lumber  Co.,  458,  464  (3). 
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CORPORATIONS— Continned. 

6.  Foreign  Corporations. — Admission. — BtatiUes,  —  Construction, — 
When  statutes  governing  the  admission  Into  the  state  of  foreign 
corporations  do  not  specify  what  shall  constitute  "doing  business" 
or  "transacting  business,"  such  question  is  ordinarily  a  matter 
for  judicial  determination. 

Lowenmeyer  v.  National  Lumber  Co.,  458,  464  (1). 

7.  Foreign  Corporations. — Transacting  Business. — Isolated  Acts. — 
Construction. — ^Where  a  foreign  corporation  enters  into  a  single 
contract  or  engages  in  some  other  isolated  business  act  within  a 
particular  state,  with  no  intention  to  repeat  the  same  therein 
or  make  such  state  a  base  for  the  conduct  of  any  part  of  Its 
corporate  business,  the  courts  as  a  rule  have  held  that  such  cor- 
poration cannot  be  said  to  be^^doing  business"  or  "transacting 
business"  within  the  meaning  of  the  usual  statutory  provisions 
regulating  the  admission  of  foreign  corporations. 

Loioenm^yer  v.  National  Lumher  Co.,  458,  464  (2). 

CONVERSION— 

See  Husband  and  Wife  6. 

Action,  instructions,  Jury  questions,  see  Chattel  Mobtgageb  2,  4. 

COUNTERCLAIM— 

See  Pleading  11 ;  Sales  14. 

COURTS— 

Clerks  of,  Judgments,  attorneys'  fees,  lien,  see  Clebks  of  Coubts. 
Rules,  briefing,  see  Appeal  32-54.  . 
Rules,  change  of  venue,  see  Time. 
Trial  by,  see  Tbial  37-40. 

1.  Appellate  Court. — Decisions  of  8upreme  Court. — Conclusiveness. 
— A  decision  of  the  Supreme  Court  is  binding  upon  the  Appellate 
Court  until  overruled. 

First  Nat.  Bank,  etc.  v.  Mayr,  81,  101  (2). 

2.  Jurisdiction. — Recognition  ty  Party. — It  would  seem  that  taking 
an  appeal  to  the  Appellate  Court  recognizes  the  settlement  of  con- 
stitutional questions  upon  any  statute  involved  to  the  extent  that 
they  have  been  passed  upon  by  the  Supreme  Court. 

Public  Utilities  Co.  v.  Reader,  Admx.,  485,  489  (4). 

3.  Precedents, — Jurisdiction  of  Appellate  Court. — ^The  constitution- 
ality of  the  Employers'  Liability  Act  of  1911  having  been  deter- 
mined by  the  Supreme  Court,  that  question  cannot  be  raised  in 
the  Appellate  Court,  the  decision  of  the  Supreme  Court  being  con- 
clusive. Public  Vtilitws  Co.  v.  Reader,  Admx.,  485,  489  (3). 

COVERTURES 

Defense,  in  action  against  wife,  pleading,  see  Husband  and  Wife  1. 

CREDIBILITY— 

Of  relatrix,  instructions,  see  Bastards  8 ;  Witnesses. 

CREDITORS— 

Maker  of  note,  when  preferred  creditor,  see  Banks  and  Banking. 

CROSS-COMPLAINT— 

Motion  for  new  trial  on,  finding  against  defendant,  effect,  see  New 
Trial  3. 
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CROSSINGS— 

Accidents,  liability,  see  Railroads  ;  Stbeet  Railboadb  1,  2. 
Maintenance,  rights  and  duties,  see  Railsoads  12. 

DAMAGES— 

See  also  Appeal  77;  Assault  and  Battery;  Injunction  1,  2,  4; 
Master  and  Servant;  Railroads;  Sales;  Street  Railroads; 
Trial  18,  21,  36,  39. 

1.  Amount. — Revieto. — The  Appellate  Court  cannot  say  that  a  ver- 
dict for  $1,650  is  excessive  or  due  to  improper  Influences  where 
the  plaintiff  has  sustained  a  fall  during  which  she  struck  her 
hand  upon  a  wooden  bench,  sprained  her  thumb  and  wrist,  twisted 
her  body  and  suffered  a  rupture,  and  was  permanently  injured 
thereby.  City  of  New  Albany  v.  StalUnga,  232,  237  (7). 

2.  Threshing  Machine. — Lo88  of  Use. — In  an  action  against  a  rail- 
road for  damage  to  a  separator  at  a  crossing,  the  fair  rental 
value  of  the  machine  was  a  proper  element  of  damages,  where  it 
was  damaged  in  threshing  season,  and  there  was  evidence  of  the 
number  of  days'  work  ahead  of  it  and  of  the  fair  rental  value  per 
day.  New  York  Central  R.  Co.  v.  Reidenhach,  390,  398  (2). 

DEATH— 

Se0  also  Evidence  2 ;  Negligence  9. 
Gifts  causa  mortis,  requisites,  see  Gifts. 

1.  Actions. — Right  of  Action. — Release  from  Decedent. — An  action 
by  a  personal  representative  under  §285  Bums  1914,  Acts  1899 
p.  405,  for  the  wrongful  death  of  his  decedent,  will  be  barred  If 
such  decedent  in  his  lifetime  made  a  valid  settlement  for  the 
injuries  which  resulted  in  his  death. 

Haskell,  etc.,  Car  Co.  v.  Logermann,  Admit.,  69,  75  (4), 

2.  Death  "by  Wrongful  Act. — Release  from  Decedent. — Disaffirm- 
ance.— ^Where  an  injured  servant  entered  into  a  contract  of  settle- 
ment with  an  employer  for  injuries  which  later  resulted  in  his 
death,  it  will  be  presumed,  in  the  absence  of  a  showing  to  the 
contrary,  that,  if  the  administratrix  of  his  estate  took  money  from 
its  assets  to  make  a  tender  on  disaffirming  such  contract,  she 
acted  in  compliance  with  an  order  of  court,  and,  if  she  acted 
without  such  an  order,  the  presumption  will  be  that  as  the  legal 
representative  in  the  settlement  of  the  estate  she  had  given  a 
sufficient  bond  to  protect  the  estate's  interest,  so  that  the  em- 
ployer in  no  event  is  in  a  position  to  complain. 

Haskell,  etc.,  Cwr  Co.  v.  Logermann,  Admx.,  69,  75  (8). 

3.  Wrongful  Death. — Actions. — Release  by  Injured  Insane  Person. 
— Right  of  Action  by  Personal  Representative. — Where  an  injured 
servant  while  of  unsound  mind  entered  into  a  contract  of  settle- 
ment with  his  employer  he  had,  at  the  time  of  his  death,  a  right 
of  action  for  his  injuries  which  could  have  been  maintained 
through  his  guardian,  since  the  settlement  was  voidable,  and 
after  his  death  from  such  injuries  his  legal  representative  could 
prosecute  an  action  under  §285  Burns  1914,  Acts  1889  p.  405, 
authorizing  a  recovery  for  wrongful  death. 

Haskell,  etc..  Car  Co.  v.  Logermann,  Admx.,  69,  75  (6). 

4.  Wrongful  Death. — Recovery. — Common  Law. — Statute. — At  com- 
mon law  there  could  be  no  recovery  for  death  by  wrongful  act, 
but  such  an  action  is  authorized  by  §285  Burns  1914,  Acts  1899 
p.  405.         Haskell,  eto.,  Car  Co.  v.  Logermann,  Admx.,  69,  74  (3). 
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DEBT— 

Of  another,  voluntary  payment,  ratification,  effect,  see  Moirsr  Paid. 

DECEDENTS^ 

Instates  of,  see  Executors  and  Adminibibatobs. 

DECLARATIONS— 

See  Evidence  5,  6. 

DEDICATION— 

Streets,  title  of  adjoining  owner,  see  Boundaries  2. 

DEEDS— 

See  also  Adverse  Possession  ;  Boundaries  3 ;  Evidence  8 ;  Taxa- 
tion 5. 

DEFAULT— 

Relief,  excusable  neglect,  see  Judgments  8. 

DELAY— 

Action  for,  see  Carriers  4,  5. 

DEMAND^ 

Jury  question,  see  Reflcvin. 

DEMURRERr- 

See  Pleading.  ' 

Review  of  rulings  on,  see  Appeal  61,  63,  65,  107-109,  111. 

DEPENDENCY— 

Jury  question,  see  Beneficial  Assocuitions. 

DEPOSITORIES— 

See  also  Appeal  5. 

DesiffnatUm. — Approval  of  Bond. — Ministerial  Ada. — ^The  approval 
of  bond  and  designation  of  depository  provided  by  S13.  Acts  1907 
p.  391,  (7634  Bums  1914,  are  ministerial  acts  and  not  Judicial, 
whether  performed  by  the  board  of  finance  or  by  the  Judge  of 
the  circuit  court  Board,  etc,  v.  First  Nat.  Bank,  etc.,  290,  296  (6). 

DEPUTIES— 

Power  of  sherifT  to  appoint,  see  Process. 

DEVISEES— 

Rights,  election  by  husband,  statute,  see  Wills  7. 

DISABILITY- 

Permanent,  sufficiency  of  findings,  to  support  award,  see  Master 
and  Servant  24. 

DISAFFIRMANCE— 

Administrator's  right,  see  Tender. 

DISCRETION— 

Of  trial  court,  see  Appeal  74,  70 ;  Bastards  3 ;  Pleading  2,  5. 

Of  appellate  court,  see  Appeal  60. 

Of  officers,  immunity  from  liability,  see  Officers  3;  Schools  and 
School  Districts  8. 
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DISMISSAL^ 

See  Appeal  SMT. 

DITCHES— 

See  Dbains. 

DIVORCE— 

See  also  Husband  and  Wife  7 ;  Judgments  4. 

1.  Alimony. — Property  Rights. — Knowledge  of  Facts, — Res  Judi- 
cata.— A  decree  for  divorce  containing  a  Judgment  for  alimony 
obtained  by  a  wife,  is  a  bar  to  an  action  begun  by  her  on  the 
day  the  decree  was  rendered  to  compel  a  deed  to  her  by  her 
former. husband  and  to  quiet  title  in  her  to  real  estate  bought 
during  the  coverture,  the  title  to  which  was  taken  in  the  name 
of  both  parties,  on  the  theory  that  the  purchase  price  was  paid 
by  her  out  of  her  own  estate,  when  it  must  be  assumed  from  the 
complaint,  from  the  absence  of  allegations  to  the  contrary,  that 
she  knew  at  xhe  time  the  contract  for  the  deed  was  made,  of  its 
provision  for  a  conveyance  to  husband  and  wife,  and  that  she 
knew  prior  to  the  decree  of  divorce  that  the  deed  had  not  been 
made  to  her  alone.  Wagner  v.  Treeshj  551,  554  (3). 

2.  Alimony. — Property  Rights. — Modification  of  Decree. — ^Where  a 
wife,  on  the'day  a  decree  for  alimony  sought  by  her  is  rendered, 
learns  for  the  first  time  that,  the  title  to  certain  real  estate  was 
Joint  and  not  in  her  alone  as  she  had  supposed,  it  is  her  duty  to 
so  inform  the  court,  and  it  is  proper  for  her  to  make  an  applica- 
tion to  have  the  title  adjudicated  in  that  action  and  to  have  a 
proper  Judgment  for  alimony  made. 

Wagner  v.  Treesh,  551,  554  (5). 

3.  Judgment. — Property  Rights. — Res  Judicata. — ^A  decree  of  di- 
vorce by  a  court  having  Jurisdiction  of  the  subject-matter  and 
parties  is  an  adjudication  of  all  property  rights  or  questions 
growing  out  of  or  connected  with  the  marriage,  and  the  parties 
are  precluded  thereby  as  to  all  matters  which  might  have  been 
legitimately  proved  in  support  of  the  charges  or  defenses  In  the 
action.  Wagner  v.  Treesh,  551,  554  (2). 

DOCUMENTS— 

As  evidence,  see  Evidencb  8,  9. 

DRAINS— 

See  also  Injunction  2-5. 

Assessments. — Collection. — Action  to  Enjoin.  —  Parties.  —  Drainage 
Commissioner.— Statute. — Under  §6144  Bums  1914,  Acts  1907 
p.  506,  a  commissioner  appointed  by  the  court  to  complete  the 
construction  of  a  drainage  ditch  after  the  work  had  been  aban- 
doned by  the  contractor  was  neither  a  necessary  nor  a  proper 
party  to  landowner's  action  to  restrain  the  enforcement  of  the 
collection  of  assessments.        StatCy  ew  rel.  v.  Allen,  160,  166  (1). 

EDUCATION— 

See  Schools  and  School  Disteicts. 

EMPLOYES— 

See  Masteb  and  Seevant. 

EMPLOYERS'  LIABILITY  ACT— 

See  Master  and  Servant  2,  3. 

Constitutionality,  Jurisdiction  of  Appellate  Court,  see  Courts  8. 
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"EMPLOYMENT"— 

Definition,  see  Master  and  Servant  20. 

EQUITY— 

See  also  Bills  and  Notes  ;  Marrl^oe  4. 

1.  Principles. — Disregarding  Form  for  Substance. — Equity  will  dis- 
regard mere  forms,  and  will  not  permit  a  substantial  right  to  be 
defeated  by  the  interposition  of  merely  nominal  or  technical  dis- 
tinctions. Leeka  v.  Muncie,  etc^  Loan  Co.,  318,  324  (1). 

2.  Taxation. — School  Fund  Mortgage. — Auditor^s  Sales, — Action 
for  Reconveyance. — Quiet  Title. — Tender  Before  Suit — In  an  ac- 
tion for  reconveyance  of  lands  and  to  quiet  the  title  thereto 
against  the  holder  of  deeds  from  the  county  auditor  following 
sales  to  satisfy  school  fund  loans  and  taxes,  an  offer  by  the  plain- 
tiff before  suit  to  pay  the  full  amount  of  taxes,  penalty,  interest 
and  costs,  and  the  full  amount  of  principal,  interest,  penalties 
and  costs  paid  out  upon  the  school  fund  sale,  wa*  sufficient. 

Miller  v.  Meadotcs,  337,  342  (6). 

ESTATES— 

Of  decedents,  see  Executors  and  Administrators. 

ESTOPPEL— 

See  also  Agriculture;  Chattel  Mortgages  2,  4;  Corporations  3; 
Mechanics'  Liens  3. 

Obstruction  of  Public  Highway. — Action  for  Injunction. — Designa- 
tion in  Deeds  as  Private  Way. — User. — In  an  action  to  enjoin  the 
obstruction  by  an  adjoining  landowner  of  a  strip  of  land  used  by 
plaintiff  as  a  driveway,  plaintiff  w*as  not  estopped  to  claim  that 
the  strip  was  a  public  alley  because  of  the  fact  that  In  every  con- 
veyance In  his  chain  of  title  the  alley  was  designated  as  a  private 
alley,  where  plaintiff's  cause  of  action  was  based  not  upon  the 
deeds,  but  upon  the  theory  that  the  strip  had  become  a  public 
highway  by  user.  Donner  v.  Griffith,  603,  607  (2). 

EVIDENCE. 


I.      BT7BDEN   OP    PBOOP. 

II.  Rblevancy,  Materialitt  and 
Competency  in  General, 
1.  2. 

III.  Demonstbative  Evidence,  3. 

IV.  Admissions,  4. 

y.     Declarations,  5,  6. 


VI.     Hearsay,  7. 

VII.     Documentary  Evidence,  8,  9. 
VIII.     Parol     or     Extrinsic     Evi- 
dence, 10. 
IX.     Opinion  Evidence,  11. 
X.    Weight     and     Sufficiency^ 
12. 


In  particular  actions  or  proceedings,  see  also  the  specific  topics. 

Reception  at  trial,  see  Trial. 

Review  of  rulings  on  evidence,  see  also  Appeal  76-96. 

Inferences  from  evidence,  right  to  draw,  see  Master  and  Servant 
21 ;  Trlal  9. 

Presumptions,  see  Husband  and  Wife  9,  10 ;  Master  and  Servant  9 ; 
Street  Railroads  14. 

Tax  deed,  when  not  prima  facie  evidence  of  title,  see  Taxation  6. 

I.    Burden  of  Proof. 

As  to  consideration  for  transfer  of  realty  from  husband  to  wife,  see 
Fraudulent  Conveyances. 

As  to  right  of  exemption,  see  Taxation  1. 

As  to  regularity  of  tax  sale,  see  Taxation  5. 
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EyiDENCE--Coiitiiiiied. 

As  to  rescission  of  contract,  see  Vendor  and  Pubchabeb  i. 

As  to  suretyship  of  wife'  on  Joint  obligation  with  husband,  see  Hus< 

BAND  AND  WiFE  10. 

As  to  want  of  knowledge,  in  wife's  action  for  conversion  of  goods 
seized  under  chattel  mortgage,  see  Husband  and  Wife  6. 

Instruction  as  to  burden  of  showing  freedom  from  negligence,  see 
Trial  13. 

II.    Relevancy,  Matb»iality  and  Competenct  in  General. 

1.  Sales. — Actions  for  Breach  of  Contract—Evidence  of  Calls  for 
Ooods  hy  Customers. — Where,  in  an  action  on  an  executory  con- 
tract for  the  sale  of  goods,  for  breach  by  failure  to  deliver,  the 
lost  profits  of  the  buyer  are  proper  for  consideration  on  the  ques- 
tion of  damages,  evidence  that  there  was  a  demand  for  the  goods 
ordered  Is  admissible. 

J.  P.  Smith  Shoe  Co,  v.  Curme-Feltman  Shoe  Co,,  401,  439  (10). 

2.  Action  for  Wrongful  Death, — Conversations  Not  Part  of  Res 
Oestae. — AdnUssibility, — In  an  action  under  the  Employers*  Lia- 
bility Act  (Acts  1911  p.  145,  §8020a  et  seq.  Burns  1914),  for  the 
wrongful  death  of  a  servant,  testimony  by  one  of  employer's  two 
servants  who  had  charge  of  the  machine  which  injured  decedent, 
detailing  a  conversation  between  himself  and  his  coemploye  and 
assistant  after  the  accident  tending  to  show  the  negligent  opera- 
tion of  the  machine,  was  inadmissible,  since  the  conversation 
was  not  part  of  the  res  gestae. 

Haskell,  etc..  Car  Co.  v.  Logermann,  Adma.,  69,  76  (9). 

III.    Demonstrative  Evidence. 

3.  Introduction. — Connecting  Evidence. — Exhibits. — ^The  court  may 
properly  require  proof  that  there  was  no  change  in  the  condition 
of  the  automobile  of  defendant  after  the  collision  in  issue  and 
before  photographs  thereof  were  taken,  as  a  condition  to  per- 
mitting the  exhibition  of  such  photographs  to  the  jury. 

Steckheck  v.  Worman,  666,  668  (3). 

rv.    Admissions. 

4.  Action  to  Enjoin  Obstruction  of  Bighvmy. — Conversation  with 
Former  Owner  of  Land. — AdnUssibility. — In  an  action  to  enjoin 
the  obstruction  by  an  adjoining  landowner  of  a  strip  of  his  land 
used  by  plaintiff  as  a  driveway^  a  conversation  between  a  former 
owner  of  plaintiff's  property  and  the  agent  who  sold  the  property 
to  such  former  owner  relating  to  an  alleged  parol  license  by 
which  the  agent  authorized  the  use  of  the  strip  in  controversy  for 
a  driveway,  was  admissible  in  evidence.    • 

Donner  v.  Griffith,  6^3,  699  (5). 

V.    Declarations. 

6.  Insurance. — Actions  on  Policies. — Declarations  of  Insured. — A 
statement  made  by  the  insured  to  his  wife,  at  their  home,  three 

I  miles  from  the  place  of  the  accident,  and  eight  or  ten  hours 
thereafter,  that  he  had  to  pull  a  sewer  gas  plug  and  got  sewer 
gas,  was  not  part  of  the  res  gestae,  and  was  inadmissible  in  an 
action  by  the  widow  of  the  insured  upon  his  accident  policy  for 
the  loss  of  life  by  inhalation  of  sewer  gas. 

Massachusetts  BonOing,  etc.,  Co,  v.  Free,  275,  280  (9). 
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EVIDENCE— ConUnued. 

0.  Teitimoni/  aa  to  Dei^rations  Out  of  Court, — AdmUsiHUty. — 
Limiting  to  Purpose  of  Impeachment, — ^Wbere  there  was  Judg- 
ment for  a  tenant  in  a  landowner's  action  for  an  injunction  to 
restrain  him  from  harvesting  and  disposing  of  a  crop  of  whe^t, 
and  the  tenant  sued  on  the  injunction  bond  to  recover  damages, 
it  was  proper  for  the  trial  court,  in  admitting  testimony  of 
declarations  made  by  the  tenant  as  to  the  ownership  of  the  wheat 
involved,  to  limit  the  use  of  such  evidence  to  the  purpose  of 
impeachment,  since,  although  declarations  and  statements  of  a 
party  made  out  of  court  may  be  proved,  not  merely  to  impeach 
the  party,  but  as  substantial  proof  of  a  fact  in  controversy, 
the  ownership  of  the  wheat  was  determined  in  the  injunction 
proceedings,  so  that  it  was  not  in  issue  in  the  action  on  the  bond. 

Ro%B  V.  Welter^  68,  63  (5). 

VL    Hearsay. 

7.  EUect  of  Failure  to  Ohfect. — ^Hearsay  evidence  unobjected  to 
may  be  accepted  as  establishing  the  fact  which  it  tends  to  prove. 

8pahr,  Admr,,  v.  PoUoar,  523,  625   (3). 

VII.     D0CUMKI7TABT  BviDENCB. 

See  also  Bastabds  2. 

8.  Admissibility. — Deeds, — Form  of  Certi/tcate, — Sufficiency, — Stat- 
ute,— ^A  county  recorder's  certificate  to  copies  of  deed's  reciting 
that  each  was  a  "true  and  correct"  copy  of  the  original  was 
in  substantial  compliance  with  |478  Bums  1914,  (462  B.  S.  1881. 
requiring  certifications  that  the  copy  is  ''true  and  complete." 
and  such  copies  were  admissible  as  evidence. 

Donner  v.  Griffith,  693,  698  (4). 

9.  Admissihility, — Transcript  of  Injunction  Proceedings, — Action 
on  Injunction  Bond. — Where  there  was  final  Judgment  in  an  ac- 
tion for  an  injunction,  the  transcript  of  the  proceedings  in  that 
action  was  properly  admitted  in  evidence  in  defendant's  action 
on  the  injunction  bond  given  by  the  plaintiff. 

Ross  V.  Felter,  58,  62  (4). 

VIII.    Parol  ob  ExiBiirsio  E^videitce. 

10.  Resoitutions. — Scope, — The  scope  of  a  resolution  cannot  be  en- 
larged beyond  what  reasonably  appears  from  its  context,  even  by 
a  member  of  the  adopting  body. 

Nordyke,  etc,  Co,  v.  Swift,  176,  180  (1). 

IX.    Opinion  Bvideitcb. 

11.  Expert  Testimony, — Removing  Wiring  from  Buiding  Without 
Injury. — In  an  action  In  replevin  to  recover  certain  telephone 
wires,  cable  terminals,  etc.,  installed  in  a  hotel  building,  testi- 
mony of  an  expert  that  such  equipment  could  be  removed  witiiout 
great  injury  to  the  building  was  proper. 

Meeker  Hotel  Co.  v.  Forgan,  199.  201  <2). 

X.    Weight  and  Sufficiency. 

12.  Circumstances, — Consideration. — It  is  the  duty  as  well  as  the* 
right  of  the  jury,  In  rendering  a  verdict  and  In  answering  inter- 
rogatories, to  take  into  consideration  not  only  the  testimony  of 
the  witnesses  but  also  the  facts  and  circumstances  proved  by  the 
evidence  and  that  surround  the  case,  together  with  reasonable 
inferences  that  can  be  drawn  therefrom. 

New  York  Central  R.  Co.  v.  Reidenhach,  390,  394  (3). 


INDEX.  738 

EXCEPTIONS— 

Grounds  for  review,  see  Appeal  8,  12. 

EXCEPTIONS,  BILL  OF— 

Failure  to  file  In  time,  effect,  see  Appeal  22. 

EXECUTORS  AND  ADMINISTRATORS— 

See  also  Death;  Tender;  Wills. 

1.  Claims  Agavnst  EBtates.-r-ActUm  on  Implied.  Contract  of  Hire. — 
Jury  Questions. — In  an  action  on  a  claim  against  decedent's 
estate  for  services  rendered  decedent  in  which  claimant  sought 
recovery  on  the  theory  of  an  implied  contract,  it  was  for  the 
Jury  to  determine  whether  claimant  performed  services  for  de- 
ceased at  his  request,  or  whether  he  availed  himself  thereof 
knowing,  or  having  reasonable  ground  to  believe,  that  compensa- 
tion was  expected.         Weesner,  Admr,^  v.  Weesner,  237,  240  (2). 

2.  Claims  Against  Estate, — Implied  Contract  of  Hirfi, — Continuous 
Services, — In  an  action  on  a  claim  against  a  decedent's  estate 
for  compensation  for  services  performed  by  claimant  for  her 
fatherrin-law  during  a  period  of  about  ten  years,  the  action  being 
based  on  the  theory  of  an  implied  contract  of  hire,  evidence  held 
to  sustain  verdict  for  plaintiff,  both  as  to  the  implied  contract  by 
deceased  to  pay  for  the  services  and  as  to  the  services  being  con- 
tinuous. Weesner,  Admr.,  v.  Weesner,  237,  241  <6). 

3.  Services  Rendered  Decedent, — Contract  of  Hire, — When  Implied^ 
— If  services  were  performed  at  the  request  of  decedent,  or,  if  he 
knowingly  availed  himself  thereof  and  had  reasonable  ground  to 
believe  that  compensation  therefor  was  expected,  the  law  will 
imply  a  promise  to  pay  what  such  services  are  reasonably  worth. 

Weesner,  Admr.,  v.  Weesner,  237,  240  (3). 

4.  Services  Rendered  Decedent. — Contract  of  Hire, — When  ImpUed. 
— If  the  circumstances  authorized  the  person  rendering  services 
to  decedent  reasonably  to  expect  payment  therefor,  or  by  way 
of  furtherance  of  the  intention  of  the  parties,  or  because  reason 
and  Justice  require  compensation,  the  law  will  imply  a  contract 
therefor.  Weesner,  Admr,,  v.  Weesner,  237,  240  (4). 

EXECUTORY  CONTRACTS— 

See  Sales  12,  13. 

EXHIBITS— 

See  Evidence  3 ;  Pleadtnq  14 ;  Tbial  4. 

EXPERTS— 

Testimony  of,  see  Evidence  11. 

FEES— 

Of  county  treasurer  for  collection  of  delinquent  city  assessments, 
see  Municipal  Corporations  1. 

FINDINGS— 

Of  Industrial  Board,  see  Master  and  Servant  21,  22. 
Review,  see  Appeal  80-93.  103,  104. 

FIRE— 

From  threshing  machine,  action,  evidence,  see  Negligence  4. 

FIRE  INSURANCE— 

See  Insurance. 
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FORECLOSURE— 

See  MOBTQAGES. 

FORFEITURE— 

Self-executing  by-laws,  see  Inbubanoe  2d. 
Waiver  of  right,  see  Insurance  16. 

FRAUD— 

See  also  Appeal  83;  Instjrance  19,  20;  Mabbiage;  Pbincipai.  and 

SUBETY  1. 

FRAUDS,  STATUTE  OF— 

1,  Oral  Agreement  to  Buy  Land. — Payment  of  Purchase  Price, — 
Payment  of  the  purchase  price  is  not  sufficient  part  performance 
to  take  out  of  the  operation  of  the  statute  of  frauds  an  oral  con- 
tract for  the  sale  of  land.  King  v.  Hartley,  1,  9  (3). 

2.  Oral  Agreem^ent  to  Buy  Land, — Possession, — ^Where  a  tenant  in 
common  in  possession  of  land  orally  agreed  to  purchase  the  inter- 
est of  a  cotenant,  the  mere  fact  that  he  remained  in  possession 
was  insufficient  to  take  the  case  out  of  the  statute  of  frauds, 
since  there  was  no  taking  or  change  of  possession  under  the 
terms  of  the  contract  King  v.  Hartley,  1,  5  (2), 

FRAUDULENT  CONVEYANCES— 

Jfushand  and  Wife, — Burden  of  Proof. — ^Where  a  husband,  shortly 
after  wrongfully  killing  a  man,  made  a  deed  to  his  wife,  leaving 
no  property  with  which  to  pay  his  general  creditors,  or  any 
claim  growing  out  of  such  killing,  the  burden  of  proof,  in  an 
action  to  set  aside  such  deed,  rests  upon  the  grantee  to  show  an 
actual  indebtedness  owing  by  grantor  to  her. 

Murray  ?.  Sumner,  607. 

FREIGHT— 

See  Cabbiebs.  ' 

GAS— 

See  Mines  Ain)  Minerals. 

GIFTS— 

1.  Oifts  Causa  Mortis. — Requisites. — Delivery, — ^To  constitute  a 
gift  causa  mortis,  there  must  be  a  transfer  or  delivery  of  the 
property  in  expectation  of  death  from  an  existing  illness. 

Martin  v.  Seibert,  Admr.,  564,  566  (1). 

2.  Oifts  Causa  Mortis. — Requisites. — Delivery, — Evidence. — ^A  let- 
ter sent  to  one  claiming  certain  money  belonging  to  a  decedent's 
estate  as  trustee  under  an  alleged  gift  causa  mortis,  stating  that 
the  writer  would  make  her  money  payable  to  claimant,  and  an- 
other letter  to  a  bank,  ''As  I  have  to  go  to  a  hospital  and  have  an 
operation,  and  should  anything  happen  to  me,  I  make  my  money 
payable  to"  claimant,  both  letters  having  been  written  by  dece- 
dent just  prior  to  entering  a  hospital  to  submit  to  an  operation, 
which  resulted  in  her  death,  are  insufficient  to  show  a  valid  gift 
causa  mortis,  in  the  absence  of  a  delivery  of  the  money  to  claim- 
ant Martin  v.  Beihert,  Admr.,  564,  566  (2). 

GUESTS— 

See  Innkeepebs. 

HARMLESS  ERROIU- 

See  Appeal  97-110. 
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HEARSAY— 

-See  Evidence  7. 

HIGHWAYS— 

See  also  Appeal  78;  Estoppel;  EviDEnGE  4;  Mttnicipal  Cobpora- 

XIONS  3. 

Improvement. — Contractor's  Bond, — Action  hy  Subcontractor. — Fil- 
ing Claim.— Sections  5901a,  5901b  Bums  1914,  Acts  1911  p.  437, 
do  not  require  a  subcontractor  to  file  bis  claim  witb  tbe  county 
auditor  preliminary  to  filing  suit  on  tbe  contractor's  bond  to 
recover  a  balance  due  bim  for  tbe  improvement  of  a  public  bigb- 
way.  Z7.  8.  Fidelity,  etc.,  Co.  v.  State,  ex  rel.,  648. 

HOTELS— 

See  Innkeepebs. 

HUSBAND  AND  WIFE— 

See  also  Boundabies  ;  Chattel  Mobtgages  2;  Divobcb;  Fbatjdxtlent 

Ck)NVEYANCES  ;  MaBBIAOE  ;  WILU3  7. 

1.  Action  Against  Wife. — Defense, — Coi^erture. — Pleading. — The  de- 
fense arising  from  coverture  is  a  personal  defense,  and,  wben 
pleaded  to  an  action  on  contract  against  a  married  woman,  tbe 
plaintiff  must  reply  facts  wbicb  sbow  tbat  tbe  contract  sued  on 
is  one  on  wbicb  sbe  is  bound. 

Aldridge  v.  Clasmeyer,  43,  51  (1). 

2.  Adverse  Possession. — Joint  Possession. — Effect. — Joint  posses- 
sion by  busband  and  wife  of  tbe  land  of  tbe  busband  is  in  law 
tbe  possession  of  tbe  busband. 

Burcham  v.  Roach,  669,  674  (3). 

3.  Adverse  Possession. — Joint  Possession. — ^Neitber  busband  nor 
wife  can  acquire  title  by  adverse  possession  to  land  owned  by 
tbe  otber  by  Joint  occupation  during  coverture. 

Burcham  v.  Roach,  669,  672  (2). 

4.  Agency. — Creation — Evidence. — Evidence  held  sufficient  to  sus- 
tain a-  finding  tbat  tbe  busband  of  one  of  defendants  bad  autborlty 
from  sucb  defendant  to  enter  into  agreement  to  arbitrate. 

Milhollin  V.  MUhollin,  477,  481  (3). 

5.  Agency. — Rules. — ^Tbe  relation  of  agency  between  busband  and 
wife  is  governed  by  tbe  same  rules  wbicb  apply  to  otber  agencies. 

Milliollin  V.  MilTioUin,  477,  481  (2). 

6.  Conversion. — Chattel  Mortgages. — Knowledge. — Burden  of  Proof. 
— In  an  action  by  a  wife  for  conversion  of  a  stock  of  goods  seized 
by  defendants  under  a  cbattel  mortgage  executed  by  tbe  busband 
witbout  autbority,  wbere  tbe  defense  was  tbat  tbe  wife  bad  led 
tbe  defendants  to  believe  tbat  tbe  property  was  owned  by  tbe 
busband,  tbe  defendants  bad  tbe  burden  of  proving  tbeir  want 
of  knowledge  of  tbe  ownersbip  or  claim  of  ownersbip  on  tbe  part 
of  tbe  wife.  Cathcart  v.  Dalton,  650,  654  (1). 

7.  Entirety. — Estate  By. — Purchase-Money  Mortgage  During  Cover- 
ture.— Divorce. — Suretyship. — A  divorced  wife  cannot  successfully 
plead  suretysbip  under  §7855  Bums  1914,  §5119  R.  S.  1881,  in  an 
action  on  a  bond  and  mortgage  executed  by  berself  and  busband 
during  coverture  to  obtain  money  to  pay  and  used  to  pay  a  note 
given  by  tbe  busband  alone  for  money  used  to  pay  in  part  for 
tbe  land  involved,  the  title  to  wbicb  bad  been  taken  In  tbe 
husband  and  wife,  although  the  wife  had  contributed  nothing  to 
the  payment  of  the  price  thereof. 

Leeka  v.  Muncie,  etc..  Loan  Co.,  318,  325  (2). 
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8.  Joint  Obligations, — Action. — Plea  of  Suretyship  by  Wife. — Re- 
ply,— Sufficiency, — In  an  action  against  husband  and  wife  to 
recover  on  notes  executed  by  them  in  payment  of  the  purchase 
price  of  a  store,  and  to  foreclose  a  mortgage  securing  the  pay- 
ment of  the  notes,  paragraph  of  plaintiff's  reply  to  paragraphs 
of  answer  filed  by  the  wife  pleading  suretyship,  held  to  show  suffi- 
ciently that  she  acquired  a  beneficial  interest  in  the  store  by  pur- 
chase, so  that  she  would  be  a  principal  and  not  a  surety  on  the 
notes.  Aldridge  v.  Clasmeyer,  43,  52  (2). 

9.  Joint  Obligations. — Relation  of  Wife. — Presumption. — That  the 
notes  sued  on  were  the  Joint  obligations  of  defendants,  husband 
and  wife,  and  that  the  title  to  the  real  estate  involved  was  held 
by  them  as  tenants  by  entireties  at  the  time  they  executed  the 
mortgage  in  suit  to  secure  the  notes,  would,  standing  alone,  create 
a  presumption  that  the  wife  was  a  principal  on  the  notes,  and  not 
a  surety,  and,  where  the  other  facts  found  by  the  court  tend  to 
support  this  presumption  rather  than  to  rebut  it,  the  presumption 

•    stands.  Aldridge  v.  Clasmeyer,  43,  54  (6). 

10.  Joint  Obligations. — Wife  as  Surety. — Burden  of  Proof, — Where 
the  obligation  sued  upon  is  that  of  husband  and  wife,  and  is 
secured  by  mortgage  on  real  estate  held  by  them  as  tenants  by 
entireties,  there  is  no  presumption  that  the  wife  is  surety,  or  that 
the  consideration  obtained  was  not  used  for  the  benefit  of  her 
Joint  estate,  and  the  burden  is  upon  her  to  allege  and  prove  that 
she  executed  such  obligation  as  surety  and  not  as  principal. 

Aldridge  v.  Clasmeyer,  43,  53  (5). 

11.  Wife^s  Right  to  Separate  Earnings, — A  wife's  separate  earn- 
ings for  services  other  than  those  rendered  to  the  family  belong 
to  her,  and,  where  she  had  performed  services,  it  is  a  question 
of  fact  whether  she  contributed  them  as  services  for  her  husband 
or  family,  or  performed  them  pursuant  to  an  agreement  between 
herself  and  the  stranger  for  whom  they  were  rendered. 

Weesner,  Admr.,  v.  Weesner,  237,  242  (7). 

IMPEACHMENT— 

Limiting  testimony  as  to  declarations,  see  Evidence  8. 

IMPLIED  CONTRACTS— 

Services  rendered  decedent,  see  Exbcutobs  and  AnMiNifiiBATOBS/ 
Limit ATI0I7  op  Actions. 

INDEPENDENT  CONTRACTORS— 

Liability  for  dangerous  structures,  see  Negugenob  7. 

INDUSTRIAL  BOARD— 

See  Master  and  Servant  7-25. 

INHERITANCE  TAX— 

Deduction  of  amount  of  federal  estate  tax,  see  Taxation  4. 

INJUNCTION— 

See  also  Drains  ;  Estoppel  ;  Evidence  4 :  Judgment  5. 

1.  Action  on  Bond.— Measure  of  Damages.— In  an  action  on  an  in- 
junction bond  given  plaintiff  tenant  when  enjoined  from  harvest- 
ing or  disposing  of  a  crop  of  wheat,  plaintiff  was  entitled  to 
recover  the  fair  market  value  of  the  wheat  when  taken,  personal 
expenses  and  loss  of  time  necessarily  spent  in  the  action,  together 
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with  Buch  reasonable  attorney  fees  as  he  maj  have  incurred  on 
account  of  the  injunction  proceedings. 

Rosa  V.  Felter,  58,  63  (6). 

2.  Acftion  on  Injunction  Bond. — Right  of  Recovery. — Failure  to 
Plead  Damages. — ^A  drainage  contractor,  who  intervened  in  a  suit 

'  by  landowners  to  restrain  the  collection  of  drainage  assessments, 
could  not  recover  expenses  incurred  in  attending  the  trial  thereof 
in  an  action  on  the  bond  given  by  such  landowners  upon  the 
maldng  of  the  restraining  order,  where  such  expenses  were  not 
pleaded.  State,  ew  rel.  v.  Allen,  160,  169  (5). 

3.  Enjoining  Collection  of  Drainage  AssessmerUs. — Intervention  hy 
Construction  Commissioner. — Right  to  Expenses. — Statute. — As  a 
commissioner  in  charge  of  construction  of  drainage  ditch  is 
neithei'  a  necessary  nor  a  proper  party,  under  §6144  Bums  1014, 
Acts  1907  p.  508,  to  owner's  action  to  restrain  the  enforcement  of 
the  collection  of  assessments,  where  the  commissioner  intervened 
to  defend  such  action  he  was  not  entitled  to  recover  his  expenses 
of  the  litigation  in  an  action  on  the  injunction  bond. 

State,  ex  rel.  v.  Allen,  160,  168  (2). 

4.  Restraining  Collection  of  Drainage  Assessments. — Action  on  In- 
junction Bond. — Rights  of  Contractor. — As  a  drainage  contractor 
and  subcontractor  have  an  interest  in  the  collection  of  assess- 
ments to  pay  the  cost  of  a  drainage  ditch  they  are  constructing, 
they  were  proper  parties  to  a  suit  by  landowners  to  enjoin  the 
collection  of  assessments,  and  were  entitled  to  recover,  under 
proper  allegation  and  proof,  on  the  Injunction  bond  executed  by 
such  owners  for  the  payment  of  all  damages  and  costs  which 
might  accrue  by  reason  of  the  restraining  order  secured  by  them. 

State,  ex  rel.  v.  Allen,  160,  168  (4). 

5.  Temporary  Restraining  Order. — Expiration. — ^When  a  temiwrary 
restraining  order  is  issued  until  a  fixed  date,  and  the  party  is 
given  leave  on  that  day  to  move  for  a  temporary  injunction,  but 
no  further  action  is  taken,  the  temporary  restraining  order 
expires  on  the  date  fixed.  Ross  v.  Felter,  58,  61  (1). 

6.  Temporary  Restraining  Order. — Expiration. — An  order  restrain- 
ing defendant  from  harvesting  or  disposing  of  certain  wheat  un^l 
notice  and  further  order  of  the  court,  it  being  ordered  that  de- 
fendant be  notified  that  an  application  for  a  temporary  injunc- 
tion would  be  heard  on  a  day  named,  did  not  fix  a  definite  limit 
as  to  when  the  restraining  order  should  expire,  so  that,  in  the 
absence  of  further  action,  it  did  not  expire  on  any  fixed  date. 

Ross  V.  Felter,  58,  61  (2). 

INJURIES— 

See  Master  and  Servant  ;  Municipal  Corporations  2 ;  Nidqugence 
5 ;  Street  Rahroads. 

Personal,  contract  of  settlement  with  insane  person,  validity,  see 
Insane  Persons. 

INNKEEPERS— 

1.  Commor^LatD  Lien. — Ooods  in  Possession  of  Ouests. — ^By  the 
adoption  t)f  the  common  law  as  part  of  the  law  of  Indiana,  inn- 
keepers acquired  the  right  to  assert  the  common-law  lien  upon 
goods  brought  into  the  Inn  by  a  guest  for  board  and  lodging  fur- 
nished the  latter  at  his  request,  even  though  the  goods  were  not 
the  property  of  the  guest,  provided  the  innkeeper  is  not  aware 
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of  such  fact,  the  proviso,  however,  not  being  applicable  under  all 
circumstances  where  the  guest  was  the  agent  or  servant  of  the 
owner  of  the  goods.    Nicholas  v.  BtU&icin  Piano  Co.,  209,  211  (1). 

2.  Right  to  Lien  on  Baggage  of  Quest. — Abrogation  of  Common 
Law.— The  enactment  of  §§7848-7850  Bums  1914,  Acts  1897  p.  123, 
as  amended,  Acts  1911  p.  187,  for  the  protection  of  innkeepers, 
abrogated  the  common-law  lien  in  their  favor,  and  restricts  the 
property  to  which  an  innkeeper's  lien  may  attach  to  that  owned 
by  the  person  creating  the  debt 

Nicholas  v.  BaldAxAn  Piano  Oo^  209,  213  (4). 

INSANE  PERSONS— 

Release  for  Personal  Injuries, — Validity. — Absence  of  Judicial  De- 
termination.— A  contract  of  settlement  for  i)ersonal  injuries  made 
by  an  employer  with  a  servant  of  unsound  mind,  but  who  has  not 
been  judicially  so  determined,  is  voidable  only. 

HaskeU,  etc..  Car  Co.  v.  Logermann,  Admao.,  ^,  75  (5). 

INSOLVENCY— 

See  Banks  and  Banking. 

INSTRUCTIONS— 

See  Tbiai.  12-32. 

INSURANCE— 

See  also  Evidenob  5 ;  Plbadino  3 ;  Trial  8. 

L  Accident. — Actions  on  Policies. — Defenses. — Matters  ProvatVe 
Under  General  Denial. — In  an  action  on  an  accident  policy,  causes 
of  and  causes  contributing  to  the  death  of  insured,  other  than 
that  pleaded,  and  the  alleged  fact  that  insured  knowingly  inhaled 
the  sewer  gas  that  caused  his  death,  are  provable  under  the  gen- 
eral denial.  Massachusetts  Bonding,  etc.,  Co.  v.  Free,  275,  278  (3). 

2.  Accident. — Actions  on  Policies. — Complaint. — Cause  of  Death. — 
In  an  action  on  an  accident  policy,  an  averment  in  the  complaint 
that  insured,  while  at  work,  was  poisoned  by  the  accidental, 
involuntary  and  unconscious  inhalation  of  sewer  gas,  which  poi- 
soned his  system  to  such  an  extent  that  he  died  from  the  same, 
is  sufScient  to  withstand  demurrer  on  the  ground  that  it  did 
not  show  that  death  resulted  solely  from  the  involuntary  and 
unconscious  inhalation  of  sewer  gas. 

Massachusetts  Bonding,  etc.,  Co.  v.  Free,  275,  277  (1). 

3.  Fraternal. — Policy. — Construction. — **Loss  of  Four  Fingers  on 
Either  Hand  hy  Severance.^* — ^Under  a  provision  in  the  constitn- 
tion  of  a  fraternal  beneficiary  association  providing  for  indemnity 
**in  case  of  loss  of  four  fingers  on  either  hand  by  severance,"  the 
insurer  would  be  required  to  pay  the  stipulated  indemnity  where 
there  is  loss  by  severance  of  any  material  part  of  each  of  the 
four  fingers  on  one  hand,  whenever  because  of  such  severance 
each  of  the  fingers  is  left  practically  useless. 

Travelers  Protective  Assn.  v.  Brazington,  130,  132  (1). 

4.  Foreign  Chiaranty  Compam/y. — Actions  Against. — Jurisdiction.— 
Where  a  foreign  bonding  company  maintains  an  ofi^ce  and  agency 
in  the  State  of  Indiana,  it  is,  under  §4798  Bums  1914,  Acts  1901 
p.  375,  subject  to  process  served  in  actions  begun  in  Indiana, 
relating  not  only  to  business  within  the  state,  but  also  growing 
out  of  other  matters  as  well. 

Ranshurg  v.  U.  8.  Fidelity,  etc.,  Co.,  304,  309  (4). 
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5.  Fire, — Loss, — Demand  for  Appraisal — Offer  of  Compromise. — 
Effect, — Waiver, — A  suggestion  of  the  possibility  of  an  avoidance 
of  an  appraisal  by  compromise,  contained  in  a  letter  from  insurer 
to  insured,  demanding  an  appraisal  and  naming  an  appraiser, 
which  letter  also  contained  the  express  statement  that  the  sug- 
gestion should  not  be  taken  as  a  waiver  of  the  demand,  is  not 
suffident  to  excuse  the  insured  from  appointing  an  appraiser 

-within  the  period  designated  by  §4622g  Bums  1914,  Acts  1911 
p. 525.     Commercial  Uniofij  etc,  Co,  Y.Schumacher,  526,  542  (12). 

6.  Fire, — Loss. — Admission  hy  Insured. — Right  of  Parties  to  De- 
mand Appraisal. — ^Where,  under  the  provisions  of  §4622g  Bums 
1914,  Acts  1911  p.  J525,  the  insurer  has,  in  a  suit  on  the  policy, 
filed  a  good,  partial  answer  of  admitted  loss,  it  is  not  a  good 
reply  thereto  that  the  Insurer  did  not  seasonably  demand  in 
writing  an  appraisal,  since  the  insured  cannot  complain  of  the 
failure  of  the  insurer  to  exercise  a  right  common  to  both  parties. 

Commercial  Union,  etc.,  Co.  v.  Schumacher,  526,  544  (14). 

7.  Fire. — Loss. — Appraisement. — Default.  —  Actions.  —  Maturity  of 
Claim, — ^Under  a  policy  govemed  by  f  4622g  Bums  1914,  Acts  1911 
p.  525,  and  containing  a  provision  postponing  the  maturity  of 
any  claim  thereunder  for  sixty  days  after  the  receipt  by  the  com- 
pany of  an  award  by  appraisers  when  appraisal  has  been  re- 
quired, the  effect  of  the  statute  is  to  provide  an  effective  means 
of  ascertaining  the  amount  of  loss  under  such  policy  in  order 
to  meet  such  requirement,  and,  according  as  the  insured  or  the 
insurer  fails  when  required  by  the  opposite  party  to  designate 
an  appraiser  within  the  time  provided  in  the  statute  therefor, 
the  loss  admitted  by  the  insurer  or  the  loss  claimed  in  the  pre- 
liminary proof  by  the  insured  becomes  the  ascertained  loss  and 
is  recoverable  by  suit  at  the  expiration  of  sixty  days  from  such 
default 

Commercial  Union,  etc,  Co,  v.  Schumacher,  526,  540  (10). 

8.  Fire, — Contracts, — Statute  Part  of  Contract. — Construction, — 
When  a  statute  is,  by  its  terms,  part  of  an  insurance  policy,  such 
statute  is  to  be  construed  to  effectuate  the  purpose  of  its  enact- 
ment, and  the  meaning  of  such  policy  is  to  be  ascertained  from  all 
its  provisions  in  their  entirety  and  not  from  a  literal  or  technical 
construction  of  isolated  or  special  clauses,  the  general  rule  being 
to  construe  an  insurance  contract  liberally  in  behalf  of  the  in- 
sured, so  as  to  effectuate  its  purpose,  resolving  doubts  in  his  favor. 

Commercial  Union,  etc,  Co,  v.  Schumacher,  526,  539  (9). 

9.  Fire. — Contract. — Waiver  of  Appraisal. — Maturity. — Pleading. — 
Under  a  policy  of  insurance  postponing  the  maturity  of  a  claim 
for  a  fire  loss  until  sixty  days  after  notice,  ascertainment,  esti- 
mate and  satisfactory  proof  of  loss  have  been  received  by  the 
company,  including  an  award  by  appraisers  when  appraisal  has 
been  required,  a  complaint  that  alleges  a  loss  by  fire,  and  due 
notice  and  proof  thereof,  and  that  defendant,  upon  demand,  failed 
and  refused  to  Join  in  making  said  jfroof,  ascertainment  or  esti- 
mate of  loss  and  refused  to  pay  anything  on  account  thereof,  in 
effect  charges  a  waiver  on  the  part  of  the  company  of  its  right 
to  an  appraisal,  and  sufficiently  shows  that  the  claim  is  due 
and  mipaid. 

Commercial  Union,  etc,  Co.  v.  Schumacher,  526,  533  (5), 

10.  Fire. — Loss. — Demand  for  Appraisal. — Receipt  of  Letter. — ^A 
demand  by  insurer  addressed  to  insured's  attorney,  for  an  ap- 
praisement, and  naming  an  appraiser,  would  not  operate  to  catise 
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the  running  of  the  flve-day  period  provided  by  §4622g  Bums  1914, 
Acts  1911  p.  525,  until  the  insured  actually  received  the  letter, 
in  the  absence  of  any  showing  that  his  attorney  had  authority 
to  open  the  letter  or  to  r^eive  notice  of  such  demand  and 
aiH;)ointment. 

Commercial  Union,  etc,  Co,  v.  Schumacher,  526,  642  (11). 

11.  Fire, — Misrepresentation  "by  Insured. — Knowledge  Chargeable 
to  Insurer, — Pleading. — A  reply  to  an  answer  of  material  misrep- 
resentations in  procuring  the  policy,  as  to  the  facts  concerning 
the  horse-power,  catalogue  price,  purchase  price  and  whether 
new  or  second-hand,  of  the  automobile  insured,  which  alleges 
that  the  agents  of  defendant  inspected  the  ^ar  to  learn  the  facts 
as  to  all  such  matters,  and  that  with  such  knowledge  they  applied 
for  and  obtained  the  policy  for  the  plaintiff,  sufficiently  charges 
the  defendant  with  knowledge  of  such  facts  when  issuing  the 
policy.     Commercial  Union,  etc.,  Co.  v.  fifc^umacfter,  526,  535  (6). 

12.  Fire. — Misrepresentations  ty  Insured. — Waiver  After  Knowl- 
edge.— A  reply  sufficiently  states  a  waiver  of  alleged  misrepre- 
sentations charged  by  answer  to  have  been  made  by  the  insured 
in  procuring  the  policy,  where  it  avers  knowledge  of  such  mis- 
representations on  the  part  of  the  insurer  at  the  time  of  issuing 
the  policy,  and  a  retention  of  the  premium  for  more  than  a  year, 
the  term  of  the  policy,  and  until  after  the  action  was  brought 
upon  the  policy  in  which  such  answer  and  reply  were  filed,  and 
where  such  reply  alleges  that  the  tender  then  made  was  not  made 
within  a  reasonable  time  after  knowledge  of  the  facts  and  of  the 
loss.        Commercial  Union,  etc.,  Co.  v.  Schumacher,  526,  536  (7). 

13.  Fire. — Waiver  of  All  Defenses. — Knowledge. — Action. — ^A  reply 
of  waiver  of  all  defenses,  set  up  to  an  answer  of  misrepresenta- 
tions in  procuring  the  policy,  is  bad  when  there  is  no  allegation 
in  such  reply  of  any  knowledge  by.  the  insurer  of  such  misrepre- 
sentations by  insured  at  the  time  the  alleged  acts  constituting 
the  claimed  waiver  were  done,  since  a  waiver  is  an  intentional 
relinquishment  of  a  known  right,  or  conduct  that  warrants  an 
inference  thereof,  an  election  to  forego  some  advantage  that  could 
have  been  taken  or  insisted  upon,  and,  knowledge  of  the  right, 
charged  to  have  been  waived,  is  an  essential  to  such  waiver. 

Commercial  Union,  etc.,  Co.  v.  Schumacher,  526,  543  (13). 

14.  Life.  —  Action.  —  Complaint.  —  Allegations  of  Performance  of 
Conditions. — Sufficiency. — Where  a  life  policy  provided  that  a 
failure  to  furnish  proof  of  the  death  of  insured  within  one  year 
thereafter  should  be  a  conclusive  bar  to  recovery  thereon,  the 
insurer's  liability  did  not  attach  ipso  facto  upon  the  death  of  the 
insured,  but  depended  on  the  furnishing  of  such  proof  by  some 
one  on  behalf  of  the  insured  or  his  beneficiary,  and,  in  an  action 
on  such  policy,  an  allegation  in  the  complaint  that  insured  had 
performed  all  the  conditions  of  the  policy  is  insufficient  to  show 
that  the  required  proof  of  death  had  been  furnished. 

Federal  Life  fns.  Co.  v.  Bamett,  Admw.,  613,  630  (5). 

15.  Life. — Action. — Failure  to  Furnish  Proof  of  Death. — Finding 
of  Fact. — Sufficiency  of  Evidence. — In  a  beneficiary's  action  on  a 
life  policy  against  a  reinsurer,  where  plaintifi'  had  in  her  posses- 
sion the  policy  sued  on,  the  reinsurance  policy,  and  letters  to 
insured,  which  gave  sufficient  information  to  enable  her  to  have 
furnished  proof  of  death  as  required  by  the  policy,  there  was  no 
legal  excuse  for  failure  to  furnish  such  proof  and  the  action 
could  not  be  maintained. 

Federal  Life  Ins.  Co.  v.  Bamett,  Admx.,  613,  647  (17). 
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16.  Life, — Action, — InHtructUmB, — Right  of  Forfeiture. — Waiver, — 
Where  a  fraternal  society's  by-laws  provided  for  a  forfeiture  of 
a  policy  if  a  member  should  become  intemperate  in  the  use  of 
Intoxicating  liquors,  or  if  his  death  should  result  directly  or 
indirectly  from  his  use  thereof,  an  instruction,  in  an  action  on 
an  insurance  contract  issued  by  such  society  that,  if  Insured  died 
from  the  intemperate  use  of  intoxicating  liquors,  and  if  defend- 
ant, knowing  of  such  use,  continued  to  accept  the  assessments 
stipulated  in  the  policy,  defendant  was  liable,  was  erroneous, 
since  the  acceptance  of  such  assessments  with  knowledge  of  in- 
sured's use  of  intoxicating  liquors  did  not  constitute  a  waiver 
of  the  right  to  defend  on  the  ground  that  insured's  death  resulted 
from  the  intemperate  use  of  intoxicants. 

Modem  Woodmen  v.  Stone,  601,  603  (1). 

17.  Life, — Action* — In9ured^$  Knowledge  of  Reinsurance  Contract. 
— Evidence, — In  a  beneficiary's  action  on  a  life  policy  against  a 
reinsurer,  evidence  held  insufficient  to  show  that  insured,  at  the 
time  he  received  the  reinsurance  policy  issued  to  him  by  the 
reinsurer,  and  at  all  times  thereafter,  was  ignorant  of  the  terms 
of  the  reinsurance  contract. 

Federal  Life  Ins,  Co.  v.  Bamett,  Admw.,  613,  637  (15). 

18.  Life, — Action. — Reply  Not  Supporting  Complaint. — Sufjjlciencif. 
— In  an  action  on  a  policy  of  life  insurance,  where  the  complaint 
alleged  that  insured  fully  performed  all  the  terms  and  conditions 
of  the  policy,  and  a  paragraph  of  reply  admitted  that  he  did  not 
so  i)erform  and  alleged  a  waiver  of  performance,  the  reply  was 
subject  to  demurrer  on  the  ground  of  departure. 

Federal  Life  Ins.  Co,  v.  Bamett,  Admx.,  613,  636  (11). 

19.  Life, — Action. — Representations  in  Application. — WJien  Fraud- 
ulent.— Evidence. — In  an  action  on  a  life  insurance  policy,  de- 
fended on  the  ground  that  insured  was  a  habitual  drunkard, 
evidence  that  insured  was  drunk  when  solicited  for  the  insurance 
and  that  the  soliciting  agent  filled  out  the  application  and  the 
check  in  payment  of  the  premium,  when  considered  in  connection 
with  undisputed  facts  relative  to  insured's  habits  as  to  the  use 
of  intoxicants,  held  sufficient  to  Justify  the  Jury's  finding  that 
insured's  conduct  in  making  false  answers  in  his  application  as 
to  the  use  of  intoxicants  and  the  condition  of  his  health  was  not 
fraudulent. 

Metropolitan  Life  Ins,  Co,  v.  Wathen,  Odn„  145,  150  (3). 

20.  Life. — Avoidance  of  Policy, — Representations  in  Application, — 
Where  the  acts  of  insured,  a  habitual  drunkard,  in  obtaining  a 
policy  of  insurance  were  not  fraudulent,  and  the  insurer's  agent 
had  knowledge  of  the  facts  that  otherwise  would  have  avoided 
the  policy,  the  representations  of  insured  that  he  did  not  use 
alcoholic  beverages  to  excess  and  had  not  been  treated  for  illness 
in  any  hospital,  etc.,  did  not  invalidate  it. 

Metropolitan  Life  Ins,  Co,  v.  Wathen,  Qdn,,  145,  150  (4). 

21.  Life. — Action. — Representations  hy  Insured  on  Application. — 
Insurer's  Knowledge. — Evidence, — In  an-  action  on  a  policy  of 
life  insurance,  defended  on  the  ground  that  insured  was  a 
habitual .  drunkard  at  the  time  he  applied  for  the  insurance, 
evidence  held  to  warrant  the  Jury  In  finding  that  the  insurer  had 
knowledge  of  insured's  condition. 

Metropolitan  lAfe  Ins.  Co.  v.  Wathen,  Odn.,  145,  149  (2). 

22.  Life. — Contract. — Failure  to  Make  Proof  of  Death. -^In  a  befae- 
ficlary's  action  against  a  reinsurer  on  a  life  policy  issued  by  the 
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Federal  Life  Ins,  Co,  v.  Bamett,  AdoM.,  613,  634  (8). 
original  Insurer,  providing  that  "the  company  must  be  furnished 
at  Its  office  in  the  city  of  Indianapolis  with  proof  of  death/* 
within  one  year,  the  failure  of  plaintiff  to  furnish  proof  of  death 
within  the  time  required  by  the  policy  is  not  sufficiently  excused 
because  the  reinsurer  did  not  maintain  an  office  in  the  State  of 
Indiana,  to  plaintiff's  knowledge. 

23.  Life. — Contract.— Proof  of  Death.—Failure  to  Make. — ^The  in- 
stantaneous death  of  insured  would  not  constitute  an  act  of  God, 
excusing  failure  to  make  proof  of  death  within  the  time  stipu- 
lated in  an  insurance  policy. 

Federal  Life  Ins.  Co.  v.  Bamett,  Admw.,  613,  634  (9). 

24.  Life. — Contract. — Validity. — ^The  parties  to  a  life  insurance 
contract  had  a  right  to  agree  that  "the  company  must  be  fur- 
nished at  its  office  in  the  city  of  Indianapolis  with  proof  of 
death,'*  within  a  year,  and  that  a  failure  to  do  so  should  be  a 
conclusive  bar  to  any  recovery  on  the  policy,  and  it  was  the  duty 
of  insured  to  have  informed  his  beneficiary,  or  some  other  per-  , 
son,  of  the  existence  of  the  policy,  and  of  such  condition  so  that 
the  proofs  of  death  could  be  furnished. 

Federal  Life  Ins.  Co.  v.  Bamett,  Admx.,  613,  632  (6). 

25.  Reinsurance. — Action. — Failure  to  Pay  Premiums. — Findvng  of 
Fact. — Suffleiency  of  Evidence. — In  a  beneficiary's  action  on  a 
life  policy  against  a  reinsurer,  evidence  held  insufficient  to  sus- 
tain a  finding  that  insured  refused  to  recognize  the  reinsurance 
contract  as  binding  and  that  his  failure  to  pay  premiums  was 
because  defendant  demanded  a  premium  greatly  in  excess  of 
the  amount  charged  in  the  original  policy. 

Federal  Life  Ins.  Co.  v.  Bamett,  Admx.,  613,  638  (16). 

26.  Life^ — Forfeiture. — Self -Executing  By-Laws. — ^Where  a  benefi- 
cial association's  constitution  is  in  such  terms  as  to  render  It 
self -executing,  the  society  need  not  take  affirmative  action  against 
a  member  in  order  to  declare  a  forfeiture,  but  the  right  to  benefits 
is  lost  immediately  upon  the  default  which  by  the  constitution 
forfeits  rights  to  benefits.  Oleske  v.  Piotrovoski,  136,  140  (1). 

27.  Life. — Policy. — Construction. — Condition  as  to  Proof  of  Death, 
— Necessity  of  Compliance. — Contracts  of  insurance,  when  of 
doubtful  meaning  or  when  open  to  two  constructions,  are  to  be 
construed  against  the  insurance  company,  but  where  the  contract 
plainly  requires  that  some  one  on  behalf  of  insured  make  proof 
of  insured's  death  within  a  stipulated  time,  nothing  less  than  an 
act  of  God  will  excuse  failure  to  make  such  proof,  and  unless 
such  proof  is  made  or  waived,  the  right  of  action  is  forfeited 
where  the  policy  so  provides. 

Federal  Life  Ins.  Co.  v.  Bamett,  Admx.,  613,  633  (7). 

28.  Life. — Society's  Constitution. — Construction. — The  terms  "those 
left  behind"  and  "the  family."  as  used  in  a  provision  of  a  bene- 
ficial association's  constitution  that  suicide  of  a  member  deprives 
such  groups  of  death  benefits,  are  broad  enough  to  include  the 
wife  of  a  member.  Oleske  v.  Piotrowski,  136,  140  (2). 

29.  Reinsurance. — Action  on  Original  Policy. — Complaint. — Neces- 
sity of  Setting  Out  Reinsurance  Contract. — In  a  beneficiary's  ac- 
tion on  an  original  life  policy  against  a  reinsuring  company  to 
recover  a  personal  Judgment  against  the  reinsurer,  in  the  absence 
of  a  reinsurance  policy  having  been  issued  to  insured,  the  con- 
tract of  reinsurance  is  the  foundation  of  the  cause  of  action,  and 
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must  be  made  a  part  of  the  complaint  in  order  to  authorize  a 
personal  Judgment  against  defendant,  since  Its  liability  rests  on 
the  contract  of  reinsurance. 

Federal  Life  Ins,  Co.  v.  Bamett,  Admx.,  613,  627,  628  (1). 

30.  Reinsurance. — Action  Against  Reinsurer. — Complaint. — Allega- 
tions as  to  Reinsurance  Contract. — In  an  action  by  the  benefi- 
ciary of  a  life  policy  against  a  reinsurer,  in  the  absence  of  a 
reinsurance  policy,  the  complaint  must  allege  directly  whether 
the  contract  of  reinsurance  was  oral  or  written,  and,  if  written, 
a  copy  thereof  must  be  made  part  of  the  complaint. 

Federal  Life  Ins.  Co.  v.  Bamett,  Admw.,  613,  629  (3). 

31.  Reinsurance. — Consent  of  Insured  in  Mutual  Company. — Stat- 
ute.—The  provision  of  §4753  Bums  1914,  Acts  1897  p.  318,  that 
no  contract  reinsuring  the  risks  of  a  mutual  company  can  be 
entered  into  unless  authorized  and  approved  by  two-thirds  of 
the  policyholders  attending  a  meeting  for  that  purpose,  renders 
inapplicable,  in  such  cases,  the  rule  that  a  policyholder  is  not 
bound  by  a  reinsurance  contract,  because  he  is  not  a  party  to  it 
and  is  without  voice  in  its  making. 

Federal  Life  Ins.  Co.  v.  Bamett,  Adma.,  613,  636  (13). 

32.  Reinsurance. — LiaJMity  of  Reinsurer. — Rights  of  Insured. — 
Though  generally  the  liability  of  the  reinsurer  is  solely  to  the 
reinsured,  it  is  competent  for  the  reinsurer  to  make  the  reinsur- 
ance contract  inure  directly  to  the  benefit  of  the  party  originally 
insured,  and  in  jurisdictions  allowing  a  third  party  to  maintain 
an  action  on-  a  contract  made  for  his  benefit  he  may  recover 
directly  from  the  reinsurer. 

Federal  Life  Ins.  Co.  v.  Bamett,  Admx.,  613,  630  (4). 

33.  Reinsurance  Contract. — Rights  of  Policy-Holder  or  Beneficiary. 
— A  reinsurance  contract  between  defendant  and  the  insurer  of 
plaintiff's  intestate  entered  into  under  §4753  Bums  1914,  Acts 
1897  p.  318,  and  made  for  the  benefit  of  the  policyholders  of  the 
latter  company,  entitles  a  policyholder,  or  in  event  of  his  death, 
his  benefldlary  to  maintain  an  action  on  such  reinsurance  con- 
tract. Federal  Life  Ins.  Co.  v.  Bamett,  Adinx.,  613,  628  (2). 

INTENTION— 

See  Wills. 

Of  parties,  determination  of  kind  of  contract,  see  Sales  13. 

INTERROGATORIES— 

Special,  motion  for  judgment  on,  see  Appeal  30. 

INTESTACY— 

Partial,  construction  to  avoid,  see  Wills  4. 

INTOXICATING  LIQUORS— 

Unlawful  sale,  action  on  dealer's  bond  after  satisfaction  by  joint- 
tort  feasor,  see  Release. 

INTOXICATION— 

Effect  on  injured  defendant's  rights,  see  Street  Railroads  1. 

JOINDER 

In  error,  when  necessary,  see  Appeal  55. 
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Special,  powers  in  foreclosure  proceedings,  see  MoBiaAOES  8. 

JUDGMENT— 

See  also  Appeal  6,  10,  68,  114 ;  Ditobce  S. 

1.  Collateral  Attack, — Void  Judgment. — ^Though  a  Judgment  is  er- 
roneous, it  is  not  subject  to  collateral  attack,  unless  it  is  void. 

State,  ex  rel,  v.  Farmers,  etc,.  Bank,  216,  222  (2). 

2.  Conclusiveness, — A  Judgment  against  the  receiver  of  an  insolv- 
ent bank  to  the  effect  that  the  Judgment  should  be  paid  to  the 
Judgment  creditor,  and  should  be  preferred  and  paid  out  of  any 
assets  in  the  hands  of  the  bank  in  preference  to  any  claims  of 
the  bank's  creditors,  was  conclusive  as  between  the  same  parties 
in  the  same  court,  or  in  any  other  court  of  concurrent  Jurisdiction, 
in  any  subsequent  proceeding  involving  priority  of  claims,  such 
Judgment  not  having  been  appealed  from. 

State,  ex  rel.  v.  Farmers,  etc.,  Bank,  216,  222  (3). 

3.  Default, — Relief. — Excusable  Neglect, — ^Where  the  service  of 
summons  is  sufficient  and  the  return  thereof  unquestioned,  a  for- 
eign corporation  cannot  urge  as  ground  for  relief  from  Judgment 
by  default  under  §135  of  the  Code  of  Civil  Procedure,  {405  Bums 
1914,  that  its  agent  upon  whom  the  summons  was  served  and  one 
of  whose  duties  was  to  forward  immediately  copies  of  any  process 
served  upon  him  as  agent  of  the  company,  had  neglected  to  do  so. 

Hartford  Fire  Ins,  Co,  v.  Applehaum,  514,  517  (2). 

4.  Divorce. — Alimony. — Scope  of  Issues. — Presumptions. — ^It  is  the 
duty  of  the  court  in  the  trial  of  divorce  proceedings  to  make 
inquiry  as  to  the  amount  of  property  owned  by  the  parties  and  as 
to  how  the  title  was  held,  and  to  make  the  decree  for  alimony 
Justified  by  the  circumstances,  and  there  is  a  presumption  that 
the  court  performed  those  duties. 

Wagner  v.  Treesh,  551,  554  (4). 

5.  Final  Judgment. — What  Constitutes. — Action  for  InfuncHon. — 
Where,  in  an  action  for  an  injunction,  there  was  a  trial  upon  the 
issues,  evidence  was  heard,  and  there  was  a  general  finding  fbr 
defendant  and  plaintiff  was  adjudged  liable  for  costs,  such  Judg- 
ment was  "final,"  so  that  defendant  could  sue  on  the  injunction 
bond  given  by  plaintiff,  a  judgment  being  final  if  it  at  once  dis- 
poses of  the  entire  controversy,  settling  the  rights  of  the  parties 
and  leaving  nothing  for  further  consideration. 

Ross  V.  Felter,  58,  62  (3). 

6.  Motion  in  Arrest. — Insufficiency  of  Complaint. — Failure  to  Raise 
Questions  by  Demurrer. — Statute. — In  an  action  for  personal  in- 
juries, where  defendant  failed  to  present  the  question  by  demur- 
rer whether  the  first  paragraph  of  complaint  showed  that  plaintiff 
was  guilty  of  negligence  proximately  causing  his  injury,  the  right 
to  raise  that  question  by  a  motion  in  arrest  of  Judgment  is  denied 
by  §344  Burns  1914,  Acts  1911  p.  415,  and  there  was  no  error  in 
overruling  the  motion. 

Pittsburgh,  etc.,  R.  Co.  v.  Boys,  102,  111  (4). 

7.  Persons  Concluded.  —  Appearance.  —  An  English  corporation 
named  as  defendant  in  the  caption  of  the  complaint,  and  which 
appeared  and  answered  without  denying  the  execution  of  the 
policy  sued  on  which  purported  to  have  been  issued  by  it,  is 
bound  by  the  Judgment  rendered,  although  ^ere  was  an  allega- 
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tlon  that  such  corporation  was  organized  under  the  laws  of 
England  and  of  New  York  and  Illinois. 

Commercial  UrUon,  etc.,  Co,  v.  Schumacher,  626,  532  (4). 

8.  Validity, — Reformation  of  Bond, — Service  hy  Puhlication, — 
Where  two  of  plaintiff's  employes,  who  signed  a  fidelity  bond  as 
principals,  embezzled  funds  belonging  to  plaintiff,  and  he  brought 
action  on  the  bond  against  the  surety  company  wherein  he  also 
sought  reformation  of  the  bond,  where  the  employes  were  made 
parties  and  duly  notified  of  the  action  by  publication,  such  serv- 
ice will  authorize  a  Judgment  against  them  reforming  the  instru- 
ment, though  it  will  not  support  a  personal  Judgment. 

Ranaburff  v.  U,  S,  Fidelity,  etc.,  Co.,  304,  810  (6). 

JURISDICTION— 

Ai^)ellate,  see  Appbm.  1,  2,  65. 

JURY— 


Untrue  answers  to  Interrogatories,  not  misconduct,  see  Nsw  Tbial  2. 

Exhibits,  inspection,  see  Tbial  4. 

Questions  for,  see  Beneticial  Associations;  Cabbiebs  3,  6;  Chat- 
tel MOBTGAGES  4  ;  EXECUTOBS  AND  ADMINISTBATOBS  1 ;  NeOLIOSNOB 

2 ;  Replevin  ;  Tbial  30. 
Taking  case  from  Jury,  gee  TIual  8-11. 

LABOR— 

See  Masteb  and  Sebvant. 

LANDLORD  AND  TENANT— 

Lease. — Rent. — ^An  agreement  whereby  a  life  tenant  was  to  receive 
as  rent  a  fixed  share  of  the  crop  raised,  such  rental  to  be  har- 
vested and  delivered  to  her  by  the  tenants  at  gathering  time,  was 
a  lease  and  the  relation  between  the  parties  was  that  of  landlord 
and  tenant.  Jeiminffa  v.  Hemltree,  Admr.,  370,  374  (3). 

LAST  CLEAR  CHANCE— 

Application  of  doctrine,  see  Cabbiebs  8,  11;  Nboliqenob  0;  Rail- 
BOADs  6 ;  Tbial  17. 

LEASES— 

See  Landlobd  and  Tenant  ;  Mines  and  Minebals. 

LIENS— 

See  Chattel  Mobtgages;  Mobtoages;  Mechanics*  Liens. 

Goods  in  guests'  possession,  see  Innkeepebs. 

For  attorney's  fees,  recovery,  see  Attobney  and  Client  ;  Clebks  or 

COUBTS. 

LIFE  ESTATES— 

Death  of  Life  Tenant. — Rents  "Not  Due. — Remainder. — ^Rent  stipu- 
lated in  favor  of  a  life  tenant,  In  the  form  of  a  fixed  share  of 
crop  growing  at  her  death,  and  not  to  be  delivered  until  some 
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months  thereafter,  is  annexed  to  the  real  estate  and  goes  to  the 
remainderman.  JenningB  v.  Hemhree,  Admr,,  370,  374  (4). 

LIFE  INSURANCE 

See  Insukaitce. 

LIMITATION  OF  ACTIONS— 

1.  Statute, — Operation, — ContiiMioua  Contract  May  Be  Expre99  or 
Implied, — In  determining  the  question  whether  a  contract  of  hire 
was  continuous,  as  affecting  the  running  of  the  statute  of  limi- 
tations. It  makes  no  difference  whether  the  contract  was  express 
or  implied.  Weewier,  Admr,^  v.  Weesner,  237,  240  (1). 

2.  Statute, — Operation, — Continuity  of  Contract  of  Hire, — Homo  De- 
termined,— The  test  of  "continuity"  of  services  rendered  so  as 
to  take  a  case  out  of  the  operation  of  the  statute  of  limitations 
does  not  depend  so  much  upon  continuous  day-hy-day  perform- 
ance, but  rather  upon  whether  all  the  services  were  performed 
under  one  contract,  either  express  or  Implied,  with  no  definite 
time  fixed  for  payment,  or  whether  they  were  rendered  imdei' 
several  separate  contracts. 

Wee^ner,  Admvr,^  v.  Wcewtcr,  237,  241  (6). 

LIVE  STOCK— 

Sale,  breach  of  warranty,  measure  of  damages,  etc.,  Sai^s  16,  16. 
Shipment,  negligence,  action,  see  Carbiebs  6. 

MARRIAGE— 

1.  Age, — Consent  of  Parents. — Fraud. — The  mere  fact  that  a  girl 
was  but  sixteen  years  old  and  was  married  without  the  consent 
of  her  parents  would  not  render  the  marriage  void,  notwithstand- 
ing the  statute  requiring  parental  consent,  but  such  youthfulness 
Is  an  Important  allegation  in  support  of  the  charge  of  fraud. 

Christlieh  v.  ChHstlieh,  682,  686  (3). 

2.  AnwuVment, — Conflict  of  Laws, — ^The  fact  that  the  parties  were 
married  In  Michigan  can  be  no  defense  of  a  suit  for  aimulment 
for  fraud,  brought  In  Indiana. 

CJvristlieh  v.  Christlieh,  682,  688  (6). 

3.  Annulment.  —  Fraud.  —  PuhJic  Policy.  —  Pleading,  —  Where  the 
complaint  averred  that  the  marriage  sought  to  be  annulled  had 
never  been  consummated  by  cohabitation,  the  rule  against  con- 
sidering the  alleged  misrepresentations  to  a  girl  sixteen  years 
old,  as  to  character,  previous  marriage,  children,  etc.,  as  such 
fraud  as  goes  to  the  fundamentals  or  essentials  of  the  marital 
relation,  does  not  apply,  but  public  policy  would  seem  to  require 
an  annulment  of  the  marriage,  and  all  such  allegations,  taken 
together,  state  a  cause  of  action  for  fraud  and  authorize  the 
annulment  of  the  marriage.    Christlieh  v.  Christlieh,  682,  687  (4). 

4.  Fraud,  Voidahle. — Equity. — Jurisdiction.— A  marriage  procured 
by  fraud  is  voidable  at  tbe  suit  of  the  injured  party,  and  courts 
having  the  jurisdiction  of  courts  of  equity  have  Jurisdiction  to 
annul  a  marriage  on  account  of  fraud  under  their  general  powers 
to  annul  fraudulent  contracts. 

ChrUtlieh  v.  ChrUtlieh,  682,  685  (2). 
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I.    Thb  Bblation,  1. 
II.     Injubibb    to    Sbbvant — Nbo- 
LiGBNCB — Liability^  2,  3. 


III.      INJUBIBS    TO    THIBD    PBBSONBj 

4-6. 
IV.    WoBKMEN's  Compensation,  7- 

26. 


L    The  Relation. 

1.  Evidence. — Where  the  only  evidence  of  relationship  between  de* 
fendants  is  that  one  had  sold  the  other  an  automobile,  retaining 
title  and  the  right  to  retake  possession  until  the  price  was  fully 
paid,  there  is  not  a  particle  of  evidence  to  show  that  the  buyer 
was  the  servant  of  the  seller  in  the  operation  of  the  machine  in  a 
separate  taxi  business  of  his  own,  over  which  the  seller  had  no 
control.  Coonse  v.  Bechold,  Admx.,  663,  665  (2). 

II.    Injubies  to  Servant — Negligence — ^Liability. 

2.  Action, — Complaint. — Sufficiency, — In  an  action  against  the  mas- 
ter for  the  death  of  a  servant  due  to  the  alleged  negligent  opera- 
tion of  a  wood-working  machine,  complaint  under  the  Employers* 
Uability  Act  (Acts  1911  p.  145,  §8020a  et  seq.  Bums  1914),  held 
sufficient  as  against  demurrer  for  want  of  facts. 

Haskell,  etc.,  Car  Co,  v.  Logermannf  Admx.,  69,  73  (2). 

3.  Jury  Question. — Evidence, — In  an  action  for  the  death  of  a  mo- 
torman,  held  that,  in  view  of  §2,  Acts  1911  p.  145,  i8020b  Bums 
1914,  and  there  being  a  complication  of  facts  and  a  diflTerence 
of  opinion  as  to  the  inferences  derivable  therefrom,  the  question 
of  decedent's  negligence  was  for  the  jury,  under  the  principles  of 
the  common  law  as  well  as  by  the  express  provision  of  {7  of  the 
act.  Puhlic  Utilities  Co,  v.  Reader,  Admx.,  485,  489  (5). 

III.    Injubies  to  Thibd  Pabties. 

4.  Action, — Relation  of  Master  and  Servant. — In  an  action  for 
injuries  to  a  third  person  negligently  caused  by  the  driver  of  a 
motor  truck,  who  together  with  the  truck  was  furnished  by  the 
owner  of  the  truck  to  the  defendant  at  a  fixed  sum  per  week,  to 
be  used  in  delivering  goods  sold  by  it,  and  were  actually  so 
engaged  when  the  injuries  were  inflicted,  where  the  owner  of  the 
truck  gave  no  orders  at  any  time  relative  to  said  deliveries,  nor 
as  to  the  method,  process  or  routing  of  the  same,  and  where  the 
driver  made  the  deliveries  from  sales  slips  and  orders  received 
from  the  shipping  clerk  of  defendant,  Jield  to  sustain  the  verdict 
in  so  far  as  concerns  its  Included  finding  that  the  driver  at  the 
time  of  the  injury  was  the  servant  of  defendant. 

Sargent  Paint  Co,  v.  Petrovitzky,  353,  370  (3). 

5.  Neffligence  of  Servant. — DeterminatUyii  of  Relation, — ^Where  the 
owner  of  a  motor  truck,  by  oral  arrangement,  furnishes  the  truck 
and  its  driver  to  another  by  the  week,  for  the  purpose  of  deliver- 
ing goods  sold  by  such  other,  and  the  driver  negligently  injures 
a  third  person  while  making  such  deliveries,  the  true  test  in 
determining  who  the  master  was.  is  who  had  the  right  to  control 
and  direct  the  servant  in  the  performance  of  the  work. 

Sargent  Paint  Co.  v.  Petrovitzky,  353,  359  (1). 

6.  Relation  of  Master  and  Servant, — Question  for  the  Jury, — 
Where  the  owner  of  a  motor  truck  by  oral  arrangement  rents  the 
truck  with  a  driver  to  another  at  a  fixed  weekly  rental,  to  be 
used  in  making  deliveries  of  goods  sold  by  such  other,  and 
retains  and  exercises  no  control  over  the  process  of  delivery,  and 
the  driver  negligently  injures  a  third  person  whllQ  making  such 
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deliveries,  the  question  of  who  is  the  master  liable  for  the  injury 
is  one  of  fact  for  the  Jury. 

Sargent  Paint  Co.  v.  Petrovitzky,  353,  368  (2). 

IV.    Wobkmen'b  Compensation. 

7.  Accident  Arising  in  the  Course  of  Employment, — ^An  employe 
.  may  be  said  to  receive  an  injury  by  accident  arising  in  the  course 

of  his  employment,  within  the  meaning  of  the  Workmen's  Com- 
pensation Act,  Acts  1915  p.  392,  §80201  et  seq.  Bums'  Supp.  1918, 
when  it  occurs  within  the  period  of  the  employment,  at  a  place 
where  he  may  reasonably  be,  and  while  he  is  doing  something 
reasonably  connected  with  the  discharge  of  the  duties  of  his 
employment.  Nordyke,  etc.,  Co.  v.  Swift,  176,  185  (7). 

8.  "Accident  Arising  Out  of  and  in  Course  of  Employment** — Con- 
struction.— The  words,  "by  accident  arising  out  of  and  in  the 
course  of  the  employment/'  as  used  in  the  Workmen's  Compen- 
sation Act,  Acts  1915  p.  392,  §80201  et  seq.  Bums'  Supp.  1918, 
should  be  given  a  broad  and  liberal  construction  to  effectuate 
the  humane  purposes  of  the  act. 

Nordyke,  etc,  Co.  v.  Stoift,  176,  182  (4). 

9.  Accident  Arising  Out  of  and  in  Course  of  Employment. — Devia- 
tion from  Custom. — Presumption. — ^Where  a  Janitor  was  killed  by 
a  charged  wire  while  preparing  to  procure  gasoline  with  which 
to  clean  floors,  the  accident  resulting  in  death  arose  out  of  and 
in  the  course  of  the  employment  within  the  Workmen's  Com- 
pensation Act,  Acts  1915  p.  392,  §80201  et  seq.  Bums'  Supp.  1918, 
even  though  he  was  deviating  from  the  usual  custom  by  arrang- 
ing to  use  clean  gasoline  instead  of  dirty  gasoline,  it  being  pre- 
sumed in  the  absence  of  a  finding  to  the  contrary,  that  deceased 
was  exercising  a  reasonable  discretion  in  the  discharge  of  his 
duties  under  the  circumstances. 

Nordyke,  etc.,  Co.  v.  Swift,  176,  183  (5). 

10.  Accident  Arising  in  Course  of  Employment. — Duties  Within 
Employment. — ^Where  a  Janitor,  who  customarily  used  dirty  gaso- 
line to  clean  factory  floors,  was  electrocuted  while  preparing  to 
obtain  clean  gasoline  for  that  purpose,  the  act  of  procuring  clean 
gasoline,  even  if  it  had  never  previously  been  used  to  clean  the 
floors,  was  the  performance  of  an  act  reasonably  connected  with 
the  Janitor's  work,  and  this  would  be  true  although  decedent,  in 
attempting  to  procure  clean  gasoline,  was  disobeying  an  order 
theretofore  given  him,  such  disobedience  bearing  not  on  the 
question  whether  decedent's  injury  was  received  by  accident 
arising  out  of  and  in  the  course  of  his  employment,  but  only 
on  the  question  of  wilful  misconduct. 

Nordyke,  etc.,  Co.  v.  SuHft,  176,  186  (8). 

11.  Agreement  as  to  Compensation. — The  employer  cannot  complain 
of  an  agreement  for  compensation,  duly  approved  and  being  per- 
formed under  the  Workmen's  Compensation  Act,  on  the  ground 
that  such  agreement  is  incomplete  in  that  It  makes  no  provision 
for  the  injured  employe  during  any  possible  period  of  partial 
disability.  Home  Packing,  etc.,  Co.  v.  CahUl,  245,  247  (1). 

12.  Agreement  as  to  Compensation.  —  Conclusiveness.  —  Setting 
Aside. — An  agreement  which  has  been  made  under  and  in  compli- 
ance with  the  Workmen's  Compensation  Act,  which  has  been 
approved  by  the  Industrial  Board,  and  under  which  payments 
have  been  made,  cannot  be  set  aside  on  the  petition  of  the  em- 


INDEX.  749 

MASTER  AND  SERVANT— Continued. 

ployer  and  his  insurer,  based  on  the  general  ground  that  the 
injury  did  not  arise  out  of  and  in  the  course  of  the  employment, 
where  i)etitioners  do  not  claim  that  there  was  any  mistake  as  to 
any  specific  fact  but  merely  seek  to  challenge  their  concdusion 
as  to  this  element  of  the  agreement,  since  the  agreement  is  a 
confession  of  liability  and  has  by  the  board's  approval  the  force 
and  effect  of  an  award. 

Home  Packing,  etc,  Co.  v.  CahUl,  245,  248  (3). 

13.  Appeal, — Decisions  Reviewable. — As  §61  of  the  Workmen's 
Compensation  Act  (Acts  1915  p.  392,  §80201  et  seq.  Bums'  Supp. 
1918)  provides  for  an  appeal  to  the  Appellate  Court  only  from  an 
award  by  the  full  board,  where  the  record  discloses  an  award 
by  less  than  the  full  board,  an  appeal  is  unauthorized  and  must 
be  dismissed.  Oalvin  v.  Brovm,  30,  34  (4). 

14.  Appeal. — Dismissal. — ^As  an  appeal  to  the  Appellate  Court  from 
an  allowance  of  fees  for  applicant's  attorney  is  unauthorized 
under  the  Workmen's  Compensation  Act  (Acts  1915  p.  392,  §80201 
et  seq.  Burns'  Supp.  1918),  it  will  be  dismissed,  even  though  the 
question  is  not  raised  by  appellee. 

Oalvin  v.  Brown,  30,  34  (3). 

15.  Appeal. — Enforomg  Award. — ^An  appeal  from  a  ruling  by  the 
Industrial  Board,  denying  employer's  petition  to  set  aside  an 
agreement  for  compensation  and  ordering  a  resumption  of  pay- 
ments thereunder,  does  not  challenge  the  power  of  the  board  to 
make  the  order  of  resumption  on  the  ground  that  the  sole  power 
to  enforce  an  award  rests  in  the  circuit  court. 

Hwne  Packing,  etc.,  Co.  v.  CahiU,  245,  248  (2). 

16.  ApplicanVs  Attorney's  Fee. — Right  to  Review. — Under  the 
Workmen's  Compensation  Act  (Acts  1915  p.  392,  §80201  et  seq. 
Burns'  Supp.  1918),  no  appeal  is  authorized  from  an  order  of  the 
Industrial  Board  fixing  the  amount  of  attorney's  fee  due  appli- 
cant's attorney  for  services  rendered  in  securing  an  award. 

Qalvin  v.  Brown,  30,  34  (2), 

17.  Award. — Review  "by  Full  Board. — Atcard  hy  Majority. — Valid- 
ity.— In  a  proceeding  for  compensation  under  the  Workmen's 
Compensation  Act  (Acts  1915  p.  392,  §80201  et  seq.  Bums*  Supp. 
1918),  providing  that  where  an  award  is  made  by  fewer  than  all 
the  members  of  the  Industrial  Board,  the  party  dissatisfied  may, 
by  making  application  within  seven  days,  have  a  hearing  "before 
the  full  board,"  and  that  an  "award  of  the  full  board  shall  be 
conclusive  and  binding  as  to  all  questions  of  fact,  but  that  either 
party  to  the  dispute  may  within  thirty  days  from  the  date  of  the 
award  appeal  to  the  Appellate  Court  for  errors  of  law,"  where  an 
award  of  compensation  was  made  by  one  member  of  the  board 
and  the  employer  obtained  a  hearing  by  the  full  board,  an  award 
after  such  hearing  made  and  signed  by  only  a  majority  of  the 
board  is  valid  and  binding.      Root  Dry  Goods  Co.  v.  Oibson,  77. 

18.  Concurrcfit  Contracts  of  Fmploymerit. — \feasure  of  lAaWify 
for  Injury. — Where  one  doing  janitor  service  for  different  persons, 
under  separate,  concurrent  contracts,  known  to  each,  was  injured 
so  that  he  died  while  so  engaged  for  one  of  them,  his  dependents 
are  entitled  under  §§37  and  38  of  the  Workmen's  Compensation 
Act  (Acts  1919  pp.  164,  165)  to  compensation  from  the  employer 
for  whom  decedent  was  engaged  when  Injured,  based  upon  the 
total  earnings  regularly  received  from  all  such  employers. 

Jn  re  Howard.  557,  563  (2). 
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MASTER  AND  SERVANT— Continned. 

19.  Disobedience  of  Orders  by  Workman. — Acquiescence, — Bifect — 
Where  an  employer  acquiesced  in  the  violation  of  an  order  as  to 
the  means  to  be  used  by  employes  in  doing  certain  work,  the  order 
was  thereby  nullified.        Nordyke,  etc,  Co.  v.  8t€ift,  176,  181  (2). 

20.  ** Employment**  —  Words  and  Phrases.  —  The  word  "employ- 
ment/* as  used  in  clause  (c)  of  f76  of  the  Workmen's  Compen- 
sation Act  (Acts  1915  p.  392),  means  the  general  occupation  in 
which  the  employe  was  engaged  when  he  received  his  injury. 

In  re  Howard,  557,  563  (1), 

21.  Findings  by  Industrial  Board. — Inferences. — ^In  proceedings  un- 
der the  Workmen's  Compensation  Act,  Acts  1915  p.  392,  |80201 
et  seq.  Burns'  Supp.  1918,  the  Industrial  Board,  in  determining 
what  its  finding  should  be  Is  authorized  to  draw  reasonable  infer- 
ences from  the  facts  established  and  the  circumstances  shown  by 
the  evidence.  Nordyke,  etc.,  Co.  v.  Swift,  176,  181  (3). 

22.  Industrial  Board. — Findings. — Conclusiveness. — ^The  findings  of 
the  Industrial  Board  are  conclusive  upon  the  Appellate  Court 
only  when  sustained  by  the  evidence. 

Centlivre  Beverage  Co.  v.  Ross,  343,  349  (2). 

23.  Loss  of  Testicle. — Functions  and  Earning  Capacity  Unimpaired. 
— The  loss  of  a  testicle,  unaccompanied  by  any  Impairment  of 
any  physical  function,  or  by  any  disability  to  work  Is  not  a 
permanent  partial  disability  under  the  last  paragraph  of  §31  of 
the  Workmen's  Compensation  Act. 

Centlivre  Beverage  Co.  v.  Ross,  343,  350  (3). 

24.  Perm^inent  Disability. — Evidence.— The  last  paragraph  of  |31 
of  the  Workmen's  Compensation  Act  covers  only  injuries  that 
cause  some  permanent  partial  disability  that  effects  some  diminu- 
tion of  earning  power  and,  to  sustain  an  award  thereunder,  there 
must  be  findings  of  such  disability  and  diminution,  and  such  find- 
ings must  be  supported  by  the  evidence. 

Centlivre  Beverage  Co.  v.  Ross,  343,  346  (1). 

25.  Scope. — Construction. — ^The  Workmen's  Compensation  Act, 
Acts  1915  p.  392,  §80201  et  seq.  Bums'  Supp.  1918,  does  not  limit 
compensation  to  cases  where  an  injury  Is  received  by  an  employe 
while  he  is  performing  his  work  in  the  usual  and  customary  man- 
ner or  in  the  way  he  was  directed  and  an  employe  who,  in  an 
honest  attempt  to  discharge  a  duty  assigned  him,  does  an  act 
Incidental  thereto  not  specifically  directed,  or  departs  from  the 
usual  methods  of  performing  his  work,  does  not  thereby  neces- 
sarily deprive  himself,  or  his  dependents,  of  a  right  to  compensa- 
tion, if  injured  while  so  engaged. 

Nordyke,  etc.,  Co.  v.  Swift,  176,  184  (6). 
MATERIALMEN— 
Right  to  lien,  see  Mechanics'  Liens. 

MECHANICS'  LIENS— 

1.  Materialmen. — Right  to  Lien. — ^Where  a  materialman  famished 
materials  to  a  person  who  had  a  contract  to  construct  the  l^ouse 
In  which  they  were  to  be  used  and  who  was  engaged  exclusively 
in  the  general  contracting  business,  the  materialman  had  a  right 
to  a  mechanic's  lien,  as  such  person  was  a  contractor  and  not  a 
materialman.  Wood  v.  Isgrigg  Lumber  Co.,  64,  68  (3). 

2.  Materialmen. — Submaterialmen. — Right  to  Lien. — A  dealer  or 
materialman  who  furnishes  material  to  another  materialman  has 
no  right  to  a  mechanic's  lien  on  the  property  Improved. 

Wood  V.  Isgrigg  Lumber  Co.,  64,  68   (2). 
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MECHANICS'  LIENS— Continued. 

3.  Notice. — Time  for  Filing, — Estoppel  of  Owner. — The  date  of  re- 
painting fixes  the  time  for  the  beginning  of  the  period  within 
which  to  file  a  notice  of  mechanic's  lien,  where  the  work  con- 
tracted for  had  been  fully  done  more  than  sixty  days  prior 
thereto,  but  had  been  refused  by  the  lessee  as  incomplete  and  the 
repainting  demanded,  since  it  will  be  assumed  that  the  lessee 
acted  in  good  faith,  and,  although  its  contentions  were  wrongful, 
it  is  estopped  fr6m  claiming,  in  a  suit  to  enforce  rights  con- 
ferred by  the  lien,  that  the  contract  was  in  fact  completed  in  the 
first  instance.  W.  P,  Nels<m  Co.  v.  Weyl,  Rec,  674,  681  (2). 

4.  Right  to  Lien. —  Corporations. —  Statutes. —  "Persons'* — Under 
§8295  Bums  1914,  Acts  1911  p.  62,  providing  that  "all  persons 
performing  labor  or  furnishing  materials,  etc.,"  may  have  a 
mechanic's  lien,  a  corporation  may  acquire  a  lien  for  materials. 

Wood  V.  Isgrigg  Lumber  Co.,  64,  65  (1). 

MEMORANDUM— 

To  demurrer,  review,  see  Appeal  61,  63. 

MINES  AND  MINERALS— 

1.  on  Leases. — Oas  Well  Clauses. — Two  Constructions  Possible. — 
Rules  of  Construction. — If  an  oil  and  gas  lease  is  susceptible  to 
two  constructions  the  courts  lean  to  that  one  which  will  effect 
a  reasonable  result  upon  the  lease  as  a  whole,  adopting  generally 
the  construction  against  the  lessee  and  favorable  to  the  lessor, 
and  resolving  all  doubts  In  favor  of  the  latter,  except  where  the 
parties  have  adopted  a  construction,  when  such  construction  will 
be  applied.  OTUo  OU  Co.  v.  Burch,  313,  316  (2). 

2.  OU  Leases. — Gas  Well  Clauses.— "Oas  Only:' — What  Constitutes 
Gas  Well. — Evidence. — In  an  action  by  lessor  against  lessee  upon 
^  lease  for  oil  and  gas  for  the  money  rental  fixed  for  a  gas  well 
In  addition  to  the  free  use  by  lessor  of  gas  therefrom,  "if  gas  only 
is  found,  in  sufficient  quantities  to  transport,"  a  finding  that  the 
well  was  a  gas  well  only,  was  sustained  by  evidence  that,  when 
the  well  was  drilled  in,  the  escaping  gas  could  be  heard  a  mile 
away,  that  gas  was  furnished  to  lessor  by  lessee  free  of  charge 
and  was  also  transported  and  used  to  operate  other  leases  by 
lessee  through  lines  from  which  third  parties  used  gas  for  do- 
mestic purposes,  and  that  it  was  called  a  gas  well  by  lessee's 
pumper,  although  when  first  drilled  in  it  produced  three  barrels 
of  oil  a  day  which  had  diminished  to  one-fourth  of  a  barrel  per 
day.  Ohio  Oil  Co.  v.  Burch,  313,  317  (3). 

3.  OU  Leases. — Gas  Well  Clauses. — Free  Use  by  Lessee. — Construc- 
tion.— Any  construction  of  a  lease  that  would  permit  the  lessee 
to  use  gas  from  a  well  involved  in  excess  of  the  amount  required 
to  operate  the  lease,  free  of  charge,  is  to  be  avoided  as  Inequitable 
end  as  not  expressing  the  intention  of  the  parties. 

Ohio  OU  Co.  V.  Burch,  313,  316   (1). 

MINISTERIAL  ACTS— 

Approval  of  bond,  see  Depositories. 

Personal  liability  for  negligence,  see  Officers  5;  Schools  and 
School  Districts  2,  4. 

MISCONDUCT— 

Of  counsel,  see  Appeal  105. 

Of  Jury,  untrue  answers,  not  sufficient  to  support  charge,  see  New 
Tbial  2. 
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MISREPRESENTATIONS— 

Qy  insured,  pleading  knowledge  of  insurer's  agents,  sufficiency,  see 
Insttrance  11-13. 

MONEY  PAID— 

Debt  of  Another. — Voluntary  Payment. — Affreement  to  Repay. — Evi- 
dence of  a  ratification  and  of  a  promise  to  repay  will  support  an 
action  for  reimbursement  for  money  voluntarily  paid  to  discharge 
the  taxes  of  another.  Dull  v.  Bank  of  Redkey,  352. 

MORTGAGES— 

See  also  Boundaries  3 ;  Chattel  Mortgages. 

1.  AsHatance,  Writ  of. — Pleading. — Crosa-ComplaUit. — ^In  a  pro- 
ceeding for  a  writ  of  assistance  to  put  the  purchaser  under  fore- 
closure in  possession,  a  cross-complaint  seeking  to  quiet  the  title 
to  the  real  estate  involved  was  properly  stricken  out. 

Brackney  v.  Boyd,  592,  509  (7). 

2.  Foreclo8ure, — Assistance,  Writ  of. — Petition. — Sufficiency. — A. 
proceeding  for  a  writ  of  assistance  to  obtain  possession  of  real 
estate  after  sale  under  foreclosure  of  mortgage  is  summary,  being 
supplemental  to  and  a  part  of  the  foreclosure  proceedings  and  to 
give  full  effect  thereto,  and  since  it  is  not  based  on  any  written 
instrument,  the  petition  need  not  set  out  the  sheriffs  deed  nor  a 
copy  of  the  notice  of  the  application  for  the  writ 

Brackney  v.  BoyA,  592,  597  (2). 

3.  Foreclosure. — Judges. — Special  Judges. — Assistance,  Writ  of. — 
The  powers  of  a  special  judge  in  mortgage  foreclosure  proceed- 
ings extend  to  putting  the  purchaser  at  the  sale  in  possession 
by  writ  of  assistan<ce.  Brackney  v.  Boyd,  592,  599  (6). 

MOTIONS— 

See  New  Trial. 

In  arrest,  see  Judgment  6. 

To  reinstate,  time  for  filing,  see  Appeal  59. 

To  make  specific,  see  Appeal  75,  106 ;  Pleading  6,  7. 

MUNICIPAL  CORPORATIONS— 

1.  City  Treasurer. — Collection  of  Delinquent  Assessments. — Fees. — 
Under  §1  of  the  act  of  March  9,  1909  (Acts  1909  p.  454),  provid- 
ing that  in  cities  of  the  fifth  class,  where  the  county  treasurer 
acts  as  city  treasurer  he  shall  receive,  in  addition  to  his  salary, 
five  "per  cent,  of  the  amount  of  all  delinquent  city  taxes  collected 
by  him  for  the  city,  and  §2  of  the  act  of  March  12.  1907  (Acts 
1907  p.  550,  §8720  Burns  1914),  providing  that  all  other  provisions 
of  the  law  relating  to  the  collecting  and  accounting  for  state, 
county,  township,  road,  city  school,  and  other  taxes,  shall,  so  far 
as  the  same  are  applicable,  apply  with  like  force  and  effect  in 
the  case  of  municipal  assessments  in  cities  of  the  class  referred 
to  in  the  act,  which  embraces  cities  of  the  fifth  class,  a  county 
treasurer  who  was  acting  treasurer  of  a  city  of  the  fifth  class 
was  entitled  to  receive,  for  services  rendered  by  him  in  collecting 
delinquent  assessments  for  public  improvements,  a  sum  equal  to 
five  per  cent,  of  the  amount  so  collected. 

City  of  JeffersonviOe  v.  Scheer,  206. 

2.  Defective  Sideifmlk. — Personal  Injuries. — Contributory  Negti- 
genee. — Since  the  enactment  of  §362  Burns  1914,  Acts  1899  p.  62, 
contributory   negligence   is   a    matter   of   defense  in   an   action 
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MUNICIPAL  CORPORATIONS— Continued. 

against  a  city  for  personal  injuries  caused  by  a  defective  side- 
walk. City  of  New  Albany  t.  StaUings,  232,  236  (2^. 

3.  Public  Highway, — Establishment  by  User. — Where  a  landowner 
used  an  adjoining  strip  of  land  as  a  public  highway  for  more  than 
twenty  years,  he  was  entitled  to  the  continued  use  thereof  on 
the  doctrine  of  user,  although  the  land  was  situated  within  a  dty, 
as  the  doctrine  of  user  is  applicable  to  land  within  cities  and 
towns,  as  well  as  without  Downer  v.  Qrifflth,  698,  697  (3). 

4.  Sidewalks, — Defects. — Observation. — ^A  traveler  has  the  right 
to  assume  that  city  sidewalks  are  reasonably  safe  for  travel; 
and  though  he  must  use  his  faculties  for  observation  in  an  ordi- 
nary and  reasonable  way  proportionate  to  the  dangers  appre- 
hended, this  does  not  require  an  active  search  for  defects,  nor 
a  constant  expectation  of  danger,  and  he  is  not  necessarily  guilty 
of  negligence  as  matter  of  law  in  failing  to  observe  an  open 
defect,  especially  when  his  attention  is  diverted  by  some  suffi- 
cient cause.  City  of  New  Albawy  v.  Stallinffs,  232,  236  (1). 

5.  Sidewalks, — Personal  Injuries, — Contributory  Negligence. — ^In 
an  action  for  personal  injuries  from  a  fall  occasioned  by  a  loose 
brick  and  hole  between  bricks  in  a  sidewalk,  where  the  plaintUf 
did  not  see  the  loose  brick  or  know  of  the  hole,  but  was  giving  her 
attention  to  a  vegetable  display  along  the  sidewalk,  which  was 
one  traveled  as  much  or  more  than  any  other  in  the  city,  the 
question  of  contributory  negligence  was  one  of  fact  for  the  Jury. 

City  of  New  Albany  v.  Stallings,  232,  237  (4). 

6.  Sidewalks, — Personal  Injuries. — Negligence. — In  an  action  for 
personal  Injuries  from  a  fall  occasioned  by  a  defective  condi- 
tion of  a  sidewalk  used  as  much  as  any  other  in  the  city,  where 
it  consisted  of  bricks,  loosely  laid  without  sand  or  other  filler, 
on  a  slope  two  feet  long,  descending  five  or  six  inches,  where  by 
the  ordinary  use  of  the  sidewalk  spaces  of  two  to  three  Inches 
were  occasioned  between  the  bricks,  and  such  condition  had 
existed  for  several  weeks,  negligence  on  the  part  of  the  city  was 
a  question  of  fact  for  the  Jury. 

City  of  New  Albany  v.  Stattings,  232,  237  (3). 

7.  Streets, — Location  of  Plnce  of  Injury. — Evidence. — In  an  action 
against  a  city  for  personal  injuries  sustained  from  a  defect  in  a 
street,  the  location  of  such  defect  within  the  corporate  limits 
of  the  city  may  be  shown  by  the  testimony  of  the  plaintiff. 

City  of  Indianapolis  v.  Byrne,  243. 
NEGLECT— 
Excusable,  default,  relief,  see  Judgment  3. 

NEGLIGENCE-. 

See  also  Appeal  78,  86;  Carbiebs;  Death;  ISvidencb  2;  Master 
AND  Sebvant  ;  Municipal  Cobpobations  2,  4-7 ;  Officebs  5 ;  Pixad- 
iNG  15;  Railroads;  Street  Railroads. 

1.  Automobiles. — Liability  of  One  Not  Present. — There  can  be  no 
recovery  for  negligent  operation  of  an  automobile  against  one 
not  present,  and  having  nothing  to  do  with  the  operation  of  the 
automobile,  except  on  the  theory  that  the  operator  was  his 
servant.  Coonse  v.  Bechold,  Admw.,  663,  664  (1). 

2.  Common  Law. — Jury  Question. — Common-law  negligence  Is  al- 
ways a  failure  to  use  due  care,  of  which  the  Jury  are  the  Judges, 
and  therefore  always  a  question  of  fact  for  the  jury. 

Lake  Erie,  etc.,  R,  Co.  v.  Douglas,  567,  579  (7). 
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NEGLIGENCE— Continued. 

3.  Contracts. — Provision  Against  Emtra  Hazard, — A  contract  be- 
tween the  owner  of  a  threshing  outfit  and  another  for  the  nse 
of  the  outfit,  may  lawfully  contain  a  stipulation  against  liability 
arising  from  the  increased  hazard  in  the  use  of  wood  Instead  of 
coal  in  the  engine  for  fuel,  since  such  a  provision  did  not  lessen 
the  responsibility  of  the  thresher  for  the  results  of  actual  negli- 
gence in  the  use  of  such  fuel.         Arthur  v.  Stults,  451,  453  (3). 

4.  Fire  from  Threshing  Engine. — Evidence. — ^In  an  action  for  loss 
of  a  bam  by  fire  alleged  to  have  been  communicated  by  a  thresh- 
ing engine  operated  without  a  spark-arrester,  evidence  that  the 
engine  was  equipped  with  one  of  approved  type,  of  common  use, 
in  proper  place  on  the  engine,  and  in  good  condition  before  and 
after  the  fire,  together  with  evidence  that  the  fire  broke  out  inside 
the  bam,  200  feet  from  the  engine,  and  that  one  of  plalntUTs 
employes  was  seen  smoking  in  the  barn  not  long  before,  is  suffi- 
cient to  support  a  finding  that  the  fire  was  not  caused  by  sparks 
from  the  engine,  although  there  be  other  evidence  conflicting 
therewith.  Arthur  v.  Stults,  451,  453  (1). 

5.  Pleading. — Contributory  Negligence. — Statute. — In  view  of  |362 
Bums  1914,  Acts  1899  p.  58,  plaintiff  in  an  action  for  personal 
injuries  need  not  allege  his  own  freedom  from  fault,  but  a  com- 
plaint will  be  sufficient  in  that  respect,  imless  the  fact  of  con- 
tributory negligence  affirmatively  appears  on  the  face  of  the 
pleading. 

IndianapoliSt  etc.,  Traction  Co.  v.  Senour,  Adma.,  10,  16  (2). 

6.  Theaters  and  Shows. — Dangerous  Structures. — Failure  to  DiS' 
cover  Conditions. — One  who  owns  or  controls  a  place  of  public 
entertainment  must  know  that  the  place  is  safe  for  public  use, 
and  use  care  and  diligence  to  keep  it  safe ;  and  want  of  knowledge 
of  defective  conditions  discoverable  in  the  use  of  ordinary  care 
will  not  excuse  him  from  liability  for  injuries  occasioned  by  his 
neglect  Adams  v.  Schneider,  249,  259  (7). 

7.  Theaters  and  Shotos. — Dangerous  Structures. — Independent  Con- 
tractor.— One  who  owns  or  controls  a  place  of  public  entertain- 
ment is  not  relieved  from  liability  for  injuries  occasioned  by  the 
dangerous  condition  of  the  place  by  the  fact  that  an  independent 
contractor  intervened  In  the  preparation  of  such  place  for,  or  in 
the  conduct  of,  an  entertainment  therein. 

Adams  v.  Schneider,  249,  259  (8). 

8.  Theaters  and  Shotos. — Right  of  Patrons  to  Assume  Safety  of 
Place. — ^Those  who  attend  and  pay  for  admission  to  a  place  of 
entertainment  have  a  right  to  assume  that  a  safe  place  has  been 
prepared  for  them,  and  need  not  inspect  the  surroundbigs  to 
determine  whether  they  are  safe. 

Adams  v.  Schneider,  249,  259  (9). 

9.  Wrongful  Death. — Action. — Instructions. — Last  Clear  Chance. — 
Pleading, — In  an  action  for  wrongful  death,  Instructions  on  the 
theory  of  last  clear  chance  are  proper  under  a  general  allegation 
of  negligence  mthout  pleading  the  last  clear  chance  doctrine 
where  the  facts  developed  by  the  evidence  warrant  it. 

Indianapolis,  etc..  Traction  Co.  v.  Senour,  Admx.,  10,  22  (21). 

NEW  TRIAL— 

See  also  Appeal  6,  22,  23,  30,  66 ;  Pabties. 

1.  Correct  Result. — Faulty  Instructions. — Where  the  verdict  is 
right  according  to  the  principles  applicable  to  the  facts,  it  is  not 
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NEW  TRIAL— Continued. 

contrary  to  law  though  it  may  be  contrary  to  some  Instruction 
Slven,  since  the  instruction  may  be  wrong. 

Public  Utilities  Co.  v.  Reader,  Adma.,  485,  495  (7). 

2.  Interrogatories  to  Jury, — Untrue  Answers, — Not  "Misconduct  of 
Jury.** — ^An  allegation  in  a  motion  for  new  trial  that  a  Jury  made 
incorrect  or  untrue  answers  to  certain  interrogatories  returned 
with  the  general  verdict,  will  not  constitute  a  charge  of  miscon- 
duct of  the  jury  within  the  meaning  of  tbe  statute  authorizing 
new  trials  upon  such  ground. 

New  York  Central  R.  Co.  v.  Reidenbach,  300,  393  (1). 

3.  Quiet  Title, — Cross-Complaint. — Motion  for  New  Trial  on  Part 
of  Issues. — Effect. — In  a  suit  to  quiet  title,  where  a  cross-com- 
plaint to  quiet  the  title  to  and  for  possession  of  part  of  the  lands 
involved  has  been  filed,  a  new  trial  cannot  be  granted  upon  the 
cross-complaint  only,  where  there  has  been  a  finding  against  the 
defendant  thereon,  although  there  was  also  a  finding  against  the 
plain tifT  upon  the  complaint.  Prine  v.  Orayson,  375,  376  (2). 

NOTES— 

See  Bills  and  Notes. 

NOTICE— 

See  Mechanics'  Liens  3. 

Of  appeal,  waiver,  see  Appeal  17,  18. 

Of  freight  rates,  effect,  see  Carriers  1. 

Necessity,  in  sale  under  mortgage,  see  Chattel  Mortgages  3. 

OBSTRUCTION— 

Of  stream,  action,  evidence,  see  Waters  and  Watercourses. 

OFFICERS— 

1.  Boards. — Appeal. — In  statutes  authorizing  appeals  from  admin- 
istrative ofilcers  and  administrative  boards,  the  word  "appeal"  is 
used  in  a  special  and  restricted  sence. 

Board,  etc.  v.  First  Nat.  Bank,  etc.,  290,  295  (2). 

2.  Boards. — Appeal  to  Circuit  Court. — Finality  of  Action. — ^Where 
an  appeal  is  authorized  from  an  administrative  officer  or  board 
to  the  circuit  court,  the  action  of  that  court  Is  final  unless  an 
appeal  therefrom  is  specifically  authorized  or  unless  the  pro- 
ceeding in  that  court  Is  of  such  a  character  as  to  bring  it  within 
the  general  provision  of  the  Code  of  Civil  Procedure  authorizing 
appeals  from  final  Judgments. 

Board,  etc.  v.  First  Nat.  Bank,  etc.,  290,  296  (3). 

3.  Discretionary  Acts. — Immunity  from  Personal  lAahility.—A 
duty  is  discretionary  when  it  rests  with  the  officer  to  determine 
whether  he  should  perform  a  certain  act,  and  if  so,  in  what  way ; 
and,  in  the  absence  of  corrupt  motives,  he  is  not  liable  for  the 
exercise  of  such  discretion.      Adams  v.  Schneider,  249,  255  (2). 

4.  LiaJHlity  on  Official  Bonds.— Breach  of  Official  Duty.— Recovery 
cannot  be  had  on  an  official  bond  unless  a  breach  of  an  official 
duty  is  affirmatively  shown.       State,  ex  rel.  v.  Bleeke,  23,  26  (1). 

5.  Ministerial  Acts.— Personal  LiaUlity  for  Negligence.— The  du- 
ties of  an  officer  in  the  performance  of  an  act  which  he  has.  in 
the  exercise  of  a  discretionary  power,  determined  shall  be  done, 
are  ministerial,  and  for  negligence  in  the  performance  thereof, 
which  results  in  injury,  he  may  be  liable. 

Adams  v.  Schneider,  249,  265  (3). 
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OIL  LEASES— 

See  Mines  and  MnrnuLB. 

OPINIONS— 

See  Evidence  11. 

PAROL— 

See  EynwNCE  10. 

PARTIES— 

Drainage  commissioner,  not  necessary  nor  proper  party  in  action 
to  enjoin  assessments,  see  Drains  ;  Injunotion  3. 

Necessary,  in  action  on  fidelity  bond,  see  Pkincipal  and  Subett.    • 

Defect. — Remedy. — Waiver. — Action  on  Bond  of  Liquor  Dealer. — 
Motion  for  New  Trial. — ^That  an  administratrix  is  not  a  proper 

■  party  plaintiff  in  an  action  on  a  liquor  dealer's  bond  is  ground  for 
demurrer  to  the  complaint,  and  if  not  so  presented  is  waived  and 
cannot  be  raised  by  motion  for  new  trial. 

Broton  v.  Kemp,  Aibma^  281,  283  (1). 

PARTITION— 

Actixm  l>y  Tenant  in  Common. — Parol  Contract  for  Sale  Of  Land. — 
An  action  by  a  tenant  in  common  against  a  cotenant  for  partition 
of  the  land  cannot  be  defeated  by  proof  that  plaintiff  had  orally 
agreed  to  sell  her  interest  to  such  cotenant  in  possession  and  that 
the  purchase  price  had  been  paid,  where  such  contract  could  not 
be  enforced  because  it  was  ^thin  the  statute  of  frauds. 

Kinff  V.  Hartley,  1,  9  (4). 

PASSENGERS— 

See  Cabbiebs  8-16. 

"PERSONS"— 

Usage  in  statute,  construction,  see  Mechanics'  Liens  4. 

PLEADING— 

Rulings  on,  review,  see  Appeal  27,  61,  63,  65,  67,  74»  75. 

Action  against  reinsurer,  necessity  of  setting  out  reinsurance  con- 
tract, see  Insubance  29,  30. 

In  particular  actions  or  proceedings,  see  also  the  specific  topics. 

1.  Admissions. — Failure  to  Deny  Allegations  of  Complaint. — ^In  an 
action  against  a  foreign  company  on  a  fidelity  bond,  where  the 
complaint  alleged  that  defendant  was  maintaining  an  office  and 
agency  in  the  State  of  Indiana,  it  Is  admitted  by  failure  to  deny 
that  defendant  was  authorized  to  transact  business  in  the  state, 
and  that  process  might  be  served  upon  its  authorized  agent,  as 
provided  in  §4708  Burns  1914,  Acts  1901  p.  375. 

Ranshurg  v.  U.  8.  Fidelity,  etc.,  Co.,  304,  309  (3). 

2.  Am^endment. — Discretion  of  Court. — The  permitting  of  amend- 
ments to  pleadings  so  as  to  make  them  conform  to  the  facts 
proved  is  a  matter  largely  within  the  discretion  of  the  trial  court. 

C.  H.  Maioney  &  Co.  v.  Whitney,  157,  160  (2), 

3.  Complaint. — Accident  Insurance. — Actions  on  Policies. — Aver- 
ment Controlled  and  Aided  hy  Provisions  of  Policy. — ^In  an  action 
on  an  accident  policy,  an  averment  that  death  resulted  from 
insured  being  poisoned  by  the  accidental.  Involuntary  and  uncon- 
scious inhalation  of  sewer  gas,  which  poisoned  his  system  so  that 
he  died,  was  controlled  and  aided  by  a  statement  in  the  policy 
that  the  company  would  pay  if  loss  of  life  resulted  solely  from 
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the  involuntary  and  unconsclonB  Inhalation  of  gas  or  other  poi- 
sonous vapor. 

Mctsaachusetts  BondJimig,  etc.,  Co,  v.  Free,  275,  277  (2). 

4.  Complaint. — Amending  to  Conform  to  Evidence. — ^The  fact  that 
the  issues  are  changed  by  an  amendment  of  the  complaint  to  make 
it  conform  to  the  evidence  is  no  reason  why  the  amendment 
should  not  be  permitted. 

Cleveland,  etc.,  R.  Co.  v.  Locke,  35,  39  (1). 

5.  Complaint. — Amendment  Before  Judgment. — Discretion  of  Trial 
Court. — In  an  action  to  recover  for  building  materials  and  on  an 
open  account,  the  trial  court  did  not  abuse  its  discretion  in  allow- 
ing plaintiffs,  before  Judgment  was  rendered,  to  amend  the  com- 
plaint to  make  it  include  items  previously  claimed  by  them  to 
have  been  paid,  but  which  the  court,  in  another  case  between 
the  same  parties  being  tried  at  the  same  time,  held  had  not  been 
paid.  C.  H.  Moloney  &  Co.  v.  Whitney,  157,  160  (4). 

6.  Complaint. — Ruling  on  Motion  to  Make  Specific. — In  an  action 
to  recover  for  automobile  hire,  which  was  shown  by  bill  of  par- 
ticulars filed  with  the  complaint  to  have  consisted  of  twenty 
separate  items,  the  date  of  each  being  given,  the  denial  of  defend- 
ant's motion  to  make  the  complaint  more  specific  held  not  seri- 
ously prejudicial  to  defendant,  so  as  to  Justify  a  reversaL 

Lake  Co.  Agrl  Society  v.  Verplank,  186,  188  (3). 

7.  Complaint. — Ruling  on  Motion  to  Mak-e  Specific. — In  an  action 
for  wrongful  death,  where  each  paragraph  of  the  complaint, 
when  considered  as  an  entirety,  so  definitely  pleaded  defendant's 
negligence  that  the  precise  nature  of  the  charge  could  not  be 
misunderstood,  there  was  no  reversible  error  in  overruling  defend- 
ant's motion  to  make  the  complaint  more  specific. 

Haskell,  etc..  Car  Co.y,  Logermann,  Admx.,  69,  72  (1). 

8.  CompUUnt. — Theory. — Variance. — A  plaintiff  cannot  sue  on  one 
theory  and  recover  on  another,  since  any  recovery  must  be  upon 
the  theory  of  the  complaint.     State,  ex  rel.  v.  Bleeke,  29,  26  (2). 

9.  Conclusions. — Effect  in  Al)sence  of  Motion  to  Require  Facts. — 
Tender. — An  allegation  that  a  tender  was  not  made  within  a  rea- 
sonable time  is  a  conclusion,  but  is  sufficient,  under  §343a  Bums 
1914,  Acts  1913  p.  850,  in  the  absence  of  a  motion  to  require  the 
statement  of  the  facts  necessary  to  support  it. 

Commercial  Union,  etc.,  Co.  v.  Schumacher,  526,  536  (8). 

10..  Conclusions. — Legal  Effect  of  Facts  Pleaded. — A  conclusion  of 
the  pleader  as  to  the  legal  effect  of  transactions  before  stated 
adds  nothing  to  the  pleading. 

Union  Traction  Co.  v.  Ross,  Rec,  473,  475  (1). 

11.  CountercMm.—Jn  an  action  on  promissory  notes  given  for  the 
purchase  price  of  a  piano  and  the  use  of  a  copyrighted  scheme  to 
increase  the  sales  of  defendants,  who  were  merchants,  para- 
graphs of  answer  setting  up  that  sales  were  not  increased  as 
guaranteed  by  plaintiffs  held  to  state  a  counterclaim  and  not  a 
defense.  Loveland  v.  McCormick,  172,  175  (2). 

12.  Counterclaim. — Denmrrer. — Form  and  Requisites. — A  demur- 
rer to  paragraphs  of  answer  stating  a  counterclaim  on  the  ground 
"that  neither  of  said  paragraphs  state  facts  sufficient  to  consti- 
tute a  cause  of  defense  to  plaintiff's  complaint  and  to  the  cause 
of  action  stated  therein"  is  insufficient,  since  a  demurrer  to  a 
counterclaim  for  want  of  facts  should  take  the  same  form  as  a 
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demurrer  to  a  complaint  on  that  ground,  which  is,  under  the 
statute,  that  the  complaint  does  not  state  facts  suffident  to  con- 
stitute a  cause  of  action.      Loveland  v.  McCormick,  172,  176  (9) . 

13.  Departure. — What  Constitutes. — A  reply  must  support  the 
complaint,  and  a  violation  of  this  rule  constitutes  a  departure 
which  must  be  attacked  by  a  demurrer. 

Federal  Life  Ins,  Co.  v.  Bamett,  Admx.,  613,  635  (10). 

14.  Ewhihits. — Effect. — Insurance. — ^An  allegation  in  a  complaint 
on  a  policy  that  defendant  is  a  corporation  duly  organized  under 
the  laws  of  three  separate  jurisdictions  is  mere  matter  of  descrip- 
tion and  is  controlled  by  the  policy,  made  part  of  and  an  exhibit 
to  the  complaint,  as  to  the  identity  of  the  insurer. 

Commercial  Union,  etc.,  Co.  v.  Schumacher,  526,  532  (3). 

15.  General  Averment. — Street  Railroads. — Negligence. — ^The  gen- 
eral averment  that  defendant  "then  and  there  by  its  agents  and 
servants  carelessly  and  negligently  ran  said  electric  car  upon 
and  against  plaintiff"  will  withstand  demurrer  for  want  of  facts 
in  the  absence  of  contradictory  specific  allegations. 

LouisvUley  etc..  Traction  Co.  v.  Cotner,  377,  37^  (2). 

16.  Matters  Provable  Under  General  Denial. — Special  Ansioers. — 
Demurrer. — ^Paragraphs  of  answer  filed  with  a  paragraph  in  gen- 
eral denial,  and  setting  up  only  matters  provable  thereunder,  are 
demurrable. 

Massachusetts  Bonding,  etc.,  Co.  v.  Free,  275,  278  (4). 

POLICIES— 

See  Inbubanck. 

POSSESSION— 

See  Adverse  Possession. 

Sufficiency  of,  to  take  oral  purchase  of  realty  out  of  statute,  see 
Frauds,  Statute  op  2. 

PRESUMPTIONS— 

See  Evidence  ;  Statutes  2 ;  Trial  38. 
On  appeal,  see  Appeal  67-73. 

PRINCIPAL  AND  AGENT— 

See  also  Chattel  Mortgages,  1,  2 ;  Husband  and  Wife  6 ;  Sales  9. 

PRINCIPAL  AND  SURETY— 

Plea   of  suretyship   by   divorced    wife,   effect,   see   Husband   and 

WiFH  7. 

1.  Action  on  Fidelity  Bond. — Necessary  Parties. — Defrauding  Em- 
ployer.— Jurisdiction. — Statute. — Where  a  bonding  company,  main- 
taining an  office  and  agency  in  the  State  of  Indiana,  executed  a 
fidelity  bond  in  the  State  of  Ohio  wherein  it  agreed  to  reimburse 
assured  for  any  loss  sustained  by  fraud  or  dishonesty  of  named 
employes  in  that  state,  and  such  employes  embezzled  funds  of 
assured,  the  bonding  company,  a  nonresident,  could  not,  in  view 
of  §4798  Burns  1914,  Acts  1901  p.  375,  providing  for  service  on 
such  companies,  defeat  an  action  on  the  bond,  brought  in  the 
State  of  Indiana,  on  the  ground  that,  as  the  defrauding  employes, 
principals  in  the  bond,  were  primarily  and  essentially  liable, 
and  defendant  bonding  company  had  an  office  in  Ohio,  and  as 
Buch  employes  had  never  been  residents  of  Indiana,  territorial 
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Jurisdiction  was  dependent  on  the  residence  of  the  principals 
immediately  liable,  so  that  the  Indiana  court,  in  the  absence  of 
.  such  principals,  who  had  been  notified  of  the  action  by  publication 
and  failed  to  appear,  would  not  have  jurisdiction  in  a  suit  against 
the  surety  alone 

RansJmrg  v.  V,  8.  Fidelity,  etc,  Co.,  304,  308   (2). 

2.  Release  of  Surety. — Common-Law  Rule. — Technical  Release, — 
At  common  law  a  release  of  one  surety  releases  all  the  sureties, 
but  the  instrument  relied  upon  to  have  this  effect  must  be  an 
instrument  under  seal,  and,  if  not  under  seal,  it  is  construed  as 
a  covenant  "not  to  sue,"  which  is  personal  to  the  parties  thereto, 
and  operates  as  a  release  of  the  party  to  whom  given,  but  not  of 
a  cosurety.  First  Nat,  Bank,  etc,  v.  Mayr,  81,  88  (1). 

PROCESS— 

Service,  foreign  corporation,  jurisdiction,  see  Insxtbanck  4. 

Sheriffs  and  Constables, — Special  Deputies. — A  sheriff  has  power  to 
appoint  a  person  to  serve  a  particular  summons,  and  the  fact  that 
such  person  Is  not  appointed  as  a  general  deputy  and  does  not 
take  the  oath  of  deputy  sheriff  does  not  of  itself  render  invalid 
service  so  made. 

Hartford  Fire  Ins,  Co,  v.  Applehaum,  614,  517  (1). 

PROFITS— 

As  element  of  damage,  rule,  see  Sales  1-6. 

PROMISSORY  NOTES— 

See  Bnxs  and  Notes. 

• 

PUBLIC  POLICY— 

Annulment  of  fraudulent  maMage,  see  Mabbiaob  8. 

QUIETING  TITLE— 

See  EQumr  2 ;  Mobtgaoes  1 ;  New  Trial  3, 

RAILROADS— 

See  also  Appeal  96;  Cabbiebs;  Pleading  15;  Street  Railroads; 
Trial  1,  2,  13-22,  24-27,  30,  31. 

1.  Crossing  Accident. — Contributory  Negligence, — Ability  to  Bear 
Train  Im^mediately  Before  Entering  upon  Track, — Answers  to 
Interrogatories. — A  verdict  for  the  plaintiff  in  a  crossing  acci- 
dent case  is  not  overthrown  by  an  answer  to  an  interrogatory 
that  if  the  injured  person  had  listened  she  could  have  heard  the 
train  coming  immediately  before  she  drove  on  the  crossing,  since 
the  general  verdict  is  taken  as  a  finding  tliat  she  could  not  have 
heard  the  noise  of  the  train  in  time  to  have  avoided  injury. 

Chesapeake,  etc.,  R.  Co.  v.  Perry,  506,  511  (7). 

2.  Crossing  Accidents.  —  Contributory  Negligence.  —  Evidence. — 
Where  there  was  evidence  that  a  railroad  crossing  was  too  nar- 
row to  permit  the  passage  of  a  separator,  and  that  the  stalling  of 
the  separator  on  the  track  was  not  due  to  the  condition  of  the 
lugs  on  its  drive  wheels,  the  Jury  was  Justified  in  finding  the  plain- 
tiff not  guilty  of  contributory  negligence  in  stalling  upon  the 
track.        New  York  Central  R.  Co.  v.  Reidenbach,  390,  394  (4). 

3.  Crossing  Accident. — Contributory  Negligence.  —  Evidence.  —  In- 
strucfimis. — An  instruction  on  the  subject  of  contributory  negli- 
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gence  in  a  railroad  crossing  accident  case  that  directs  the  jury 
to  consider  all  facts  and  circumstances  in  evidence  should  have 
been  limited  to  the  facts  and  circumstances  existing  or  occurring 
prior  to  the  time  of  the  collision. 

Lake  Erie,  etc.,  R.  Co.  v.  Douglas,  567,  580  (9). 

4.  Crossing  Accidents, — Evidence, — Sufficiency. — ^In  an  action  for 
damages  sustained  by  a  girl  seventeen  years  of  age,  by  being 
struck  by  a  train  while  driving  a  buggy  over  a  crossing,  a  verdict 
for  the  plaintiff  is  binding  upon  the  Appellate  Court  upon  the 
questions  of  negligence,  contributory  negligence  and  proximate 
cause,  where  there  is  evidence  that  the  engineer  cut  off  steam 
some  distance  away  and  approached  the  crossing  at  thirty  to 
thirty-flve  miles  an  hour,  that  the  statutory  crossing  signals  were 
not  given,  that  an  electric  gong  at  the  crossing  did  not  ring  and 
was  and  for  some  time  had  been  in  bad  working  order,  that  the 
view  in  the  direction  of  the  approaching  train  was  obstructed, 
that  the  girl  approached  the  crossing  at  a  reasonable  rate  of 
speed,  looking  and  listening  continuously  for  the  approach  of  a 
train  in  either  direction  and  for  signals  thereof,  that  she  knew 
of  said  gong  and  observed  it  was  not  ringing,  but  did  not  fully 
rely  upon  that  and  continued  to  look  and  listen  for  other  signals 
of  an  approaching  train,  but  neither  heard  nor  saw  any  nor 
discovered  the  approach  of  the  train  until  her  horse  was  enter- 
ing on  the  track,  when  she  made  a  vain  effort  to  avoid  the  col- 
liidon.  Chesapeake,  etc,  R.  Co.  v.  Perry,  506,  508  (1). 

6.  Crossing  Accidents. — Injury  to  Passenger  in  Automobile. — Lia^ 
hility. — Contributory  Negligence. — One  riding  as  a  passive  guest 
in  another's  automobile,  which  was  struck  by  an  interurban  car 
on  a  public  highVay  crossing,  was  not  chargeable  with  contribu- 
tory negligence.  Marion,  etc..  Traction  Co.  v.  Reese,  223. 

6.  Crossing  Accident. — Last  Clear  Chance. — Paragraph  of  com- 
plaint held  good  on  the  theory  of  last  clear  chance  owing  to  the 
allegations  of  the  surroundings  of  the  parties,  their  being  uncon- 
sciously in  danger  and  of  the  knowledge  of  that  fact  by  the 
engineer  running  the  colliding  passenger  train. 

Lake  Erie,  etc.,  R.  Co.  v.  Douglas,  567,  575  (2). 

7.  Crossing  Accidents. — Negligence. — Evidence. — Evidence  held  to 
justify  a  finding  that  the  employes  in  charge  of  the  approaching 
train  negligently  failed  to  observe  the  obstruction  of  the  crossing 
by  plaintiff*s  separator  being  stalled  thereon,  and  to  stop  the 
train  in  time  to  prevent  the  Injury. 

New  York  Central  R.  Co.  v.  Reidenbach,  390,  395  (5). 

8.  Crossing  Accidents. — Obstructions  to  View. — Instructions. — ^In 
an  action  for  injuiles  at  a  railroad  crossing,  evidence  of  things 
obscuring  the  view  of  approaching  trains  was  proper  to  be  con- 
sidered by  the  jury  in  determining  whether  the  plaintiff  had 
exercised  reasonable  care  for  her  own  safety,  and  an  instruction 
advising  the  jury  that  such  evidence  was  to  aid  them  in  deter- 
mining the  degree  of  care  and  caution  necessary  on  the  part  of 
the  defendant  should  have  been  so  limited. 

Lake  Erie,  etc.,  R.  Co.  v.  Douglas,  567,  580  (8). 

9.  Crossing  Accident. — Smoke  and  Noise. — Pleading. — ^In  an  action 
for  damages  for  Injury  by  collision,  a  paragraph  of  -complaint 
examined  and  held  to  state  a  cause  of  action  on  the  theory  that 
owing  to  smoke  and  noise  produced  by  a  passing  train,  the  statu- 
tory signals,  if  given,  of  the  approach  of  the  colliding  train,  were 
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imperceptible,  and  for  failure  to  give  other  warning  of  the  ap- 
proach of  the  train  and  approaching  at  an  excessive  rate  of 
speed  under  such  circumstances. 

Lake  Erie,  etc,  R.  Co.  v.  Douglas,  667,  674  (1). 

10.  Crossing  Accident — Warning, — Negligence, — Evidence, — AdnUs- 
sihility. — In  a  crossing  accident  case,  under  proper  averments  in 
the  complaint,  evidence  that  an  electric  gong  at  the  crossing, 
designed  and  placed  to  give  warning  of  the  approach  of  trains  to 
the  crossing,  was  out  of  repair  five  or  six  days  before  the  acci- 
dent, is  admissible  to  show  that  the  gong  had  been  out  of  order 
for  such  a  length  of  time  that  defendant,  by  the  exercise  of 
ordinary  care,  might  have  had  it  repaired. 

Chesapeake,  etc.,  R,  Co.  v.  Perry,  506,  513  (8). 

11.  Street  Railroads, — Crossings,  —  Maintenance,  —  Conclusions  of 
Law. — A  conclusion  of  law  awarding  to  a  railroad  the  full 
amount  of  its  expense  in  repairing  a  street  railroad  crossing  is 
erroneous,  in  view  of  the  provisions  of  §§5676,  5677  Bums  1914, 
Acts  1001  p.  461. 

Union  Traction  Co,  v.  Ross,  Rec,  473,  477  (3). 

12.  Street  Railroads, — Crossings. -^--Maintenance  Contracts,  —  Priv- 
ity.— Consideration. — Statutory  Rights  and  Duties. — A  contract 
between  a  railroad  and  a  street  railroad  for  a  crossing  in  a  city 
street,  whereby  the  owner  of  the  street  railroad  agreed  to  main- 
tain such  crossing  at  its  own  expense  and  to  the  approval  of  the 
railroad,  is  not  enforceable  when  pleaded  in  an  action  between 
successors  in  ownership  of  the  two  roads  to  recover  the  cost  of 
repairs  made  by  the  railroad  to  the  street  crossing  involved  unless 
facts  be  pleaded  showing  privity  of  contract  or  of  estate  on  the 
part  of  the  defendant  with  the  contracting  owner  of  the  street 
railroad  company,  nor  where  the  facts  pleaded  show  that  the 
promise  of  maintenance  in  the  contract  was  without  any  suffi- 
cient consideration  and,  under  such  circumstances  §§5676,  5677 
Burns  1914,  Acts  1901  p.  461,  fixed  the  rights  and  duties  of  the 
parties.  Union  Traction  Co,  v.  Ross,  Rec,  473,  476  (2). 

RATES— 

Schedule,  binding  force,  see  Cabbiebs  1. 

RATIFICATION— 

Of  voluntary  payment  of  taxes,  effect,  see  Monet  PAn>. 

REAL  ESTATE— 

See  Adverse  Possession  ;  Boundaries  ;  Frauds,  Statute  of  ;  Land- 
lord AND  Tenant  ;  Life  Estates  ;  Vendor  and  Purchaser. 

RECORI>— 

Preparation  and  contracts,  see  Appeal  20-26. 

REFORMATION  OF  INSTRUMENTS — 

Fidelity  Bond. — Action  for  Reformation. — Necessary  Parties. — In  an 
action  to  reform  a  fidelity  bond,  employes  who  signed  the  bond 
as  principals  are  necessary  parties. 

Ranshurg  v.  U.  8.  Fidelity,  etc.,  Co.,  304,  310  (5). 

REHEARING— 

See  Appeal  60. 
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RELEASE— 

Of  surety,  effect  on  other  sureties,  common-law  rule,  see  Peutcipal 
AND  Surety  2. 

1.  Intoxieatinff  Liquors. — Unlawful  Sales. — Actions  on  Bond  of 
Liquor  Dealer. — Satisfaction  hy  Joint  Tort-Feasor. — ^After  an  ad- 
ministratrix, by  authority  of  the  probate  court,  has  accepted  satis- 
faction from  and  executed  a  release  from  liability  to  a  railroad 
company  for  the  killing  of  her  decedent,  she  cannot  proceed 
against  a  retail  liquor  dealer  for  unlawful  sales  causing  intoxica- 
tion resulting  in  such  killing  by  a  train,  under  the  bond  required 
by  §8323g  Burns  1914.  §4,  Acts  1911  p.  244. 

Brown  v.  Kemp,  Admw.,  281,  289  (3). 

2.  Retail  Liquor  Dealer's  Bond. — Actions. — Torts. — An  action  on 
the  bond  of  a  liquor  dealer  required  by  §8d23g  Burns  1914,  §4, 
Acts  1911  p.  244,  sounds  in  tort  and  Is  subject  to  the  rule  that 
there  can  be  but  one  satisfaction  for  the  damages,  if  any,  sus- 
tained. Brown  v.  Kemp,  Admx.,  281,  285  (2). 

RELEVANCY— 

See  Evidence. 

REMAINDER^ 

Contingent  or  vested,  construction,  see  Wills  5,  6. 

REMAINDERMEN— 

Death  of  life  tenants,  rights  as  to  rents  not  due,  see  Life  Bstatbs. 

RENT— 

See  Landlord  and  Tenant. 

As  element  of  damage,  see  Damages  2. 

Rights  of  remaindermen  to  rents  not  due  on  death  of  life  tenant,  see 
Life  Estates. 

REPLEVIN— 

See  also  Appeal  73 ;  Evidence  11. 

Jury  Questions. — Sufficiency  of  Demand. — In  an  action  in  replevin 
to  recover  wiring,  cable  terminals,  and  other  telephone  equip- 
ment installed  In  a  hotel  building,  question  whether  plaintiffs 
made  sufficient  demand  for  equipment  in  controversy  held  for  the 
jury.  Meeker  Hotel  Co.  v.  Forgan,  199,  202  (3). 

REPLY— 

Departure  from  complaint,  effect,  see  Pleading  13. 

RESCISSION— 

Burden  of  proof,  see  Vendor  and  Pubchaseb  1. 
Question  of  fact,  see  Contracts. 

RES  GESTAE— 

See  Evidence  2,  5 ;  Trial  7. 

RES  JUDICATA— 

See  Divorce  1,  3. 

RULES  OF  COURT— 

Preparation  of  briefs,  see  Appeal  32-54. 
Venue,  change,  filing,  see  Time. 
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See  also  Evidence  1;  Frauds,  Statute  of;  Tbial  11;  Vendor  and 
Purchaser. 

1.  Action  for  Breach  of  Contract— Datnaffes,— Profits. — Correct- 
ness of  Award. — Where,  upon  breach  of  an  executory  contract  of 
sale  by  failure  to  deliver,  it  happens  that  the  actual  damages 
sustained  do  not  substantially  differ  from  the  aggregate  of  lost 
profits,  the  amount  awarded  will  not  necessarily  be  erroneous 
or  excessive  because  of  such  fact. 

J.  P.  Smith  Shoe  Co.  v.  Cwrme-Feltman  Shoe  Co.,  401,  423  (5). 

2.  Actions  for  Breach  of  Contract. — Damages. — Profits. — Generally, 
the  consideration  of  future  profits,  upon  the  question  of  damages 
for  the  breach  of  an  executory  contract  of  sale  by  failure  to 
deliver,  is  excluded,  because  such  profits  are  uncertain  of  reali- 
zation, are  contingent  upon  things  collateral  to  the  contract,  and 
cannot  be  said  to  have,  been  within  the  contemplation  of  the 
parties  when  the  contract  was  made. 

J.  P.  Smith  Shoe  Co.  v.  Curme-Feltman  Shoe  Co.,  401,  422  (2). 

3.  Actions  for  Breach  of  Contract. — Damages. — Profits. — When 
Admdssible. — Where  future  profits  may  be  ascertained  with  rea- 
sonable certainty  and  the  loss  of  them  is  a  proximate  result  of  a 
breach  of  a  contract  of  sale  by  failure  to  deliver,  or  where  the 
facts  show  with  reasonable  certainty  that  such  future  profits 
were  contemplated  by  the  jmrties  when  the  contract  was  entered 
into,  they  may  properly  be  considered  in  estimating  the  damages. 

J.  P.  Smith  Shoe  Co.  v.  Curme-Feltman  Shoe  Co.,  401,  422  (3). 

4.  Actions  for  Breach  of  Contract. — Damages. — Profits. — Measure 
of  Damages. — While,  in  some  cases,  the  amount  of  future  profits 
lost  by  failure  to  deliver  goods  imder  a  contract  of  sale  may 
afford  the  most  satisfactory  means  of  ascertaining  the  actual 
damages  occasioned  by  such  breach,  such  profits  are  not  to  be 
taken  for  the  measure  of  damages,  but  are  only  to  be  considered 
in  connection  with  the  other  evidence  on  the  question  in  estimat- 
ing ti^e  damages  that  naturally  and  proximately  resulted  from 
the  breach  of  contract 

J.  P.  Smith  Shoe  Co.  v.  Curme-Feltman  Shoe  Co.,  401,  422  (4). 

5.  Actions  for  Breach  of  Contract. — Goods  Bought  for  Resale  in 
Established  Trade. — Profits. — Where  a  vendor  of  shoes  to  be  man- 
ufactured according  to  specifications  knew  that  the  buyer  had  an 
established  trade  on  such  shoes  at  certain  prices,  such  knowledge 
supplied  the  reasonable  certainty  of  profits  requisite  to  their 
consideration  as  an  element  of  damages  for  the  breach  of  the 
contract  of  sale  by 'failure  to  deliver. 

J.  P.  Smith  Shoe  Co.  v.  Curme-Feltman  Shoe  Co.,  401,  428  (6). 

6.  Actions  for  Breach  of  Contract. — Goods  Unobtainable  ElsC' 
where.  —  Measure  of  Damages.  —  Actual  Loss.  —  Retail  Price. — 
Where  the  manufacturer  broke  a  contract  for  the  sale  of  shoes 
to  a  retailer  at  a  time  when  there  was  no  market  at  which, 
or  dealer  from  whom,  shoes  of  the  particular  brand,  make  and 
quality  could  be  obtained,  the  actual  loss  was  the  measure  of 
damages,  and  the  price  at  which,  in  the  due  course  of  business, 
they  could  have  been  sold  by  the  purchaser  may  be  considered 
in  assessing  such  damages. 

J.  P.  Smith  Shoe  Co.  v.  Curme-Feltman  Shoe  Co.,  401,  435  (7). 

7.  Actions  for  Breach  of  Contract. — Measure  of  Damages. — Ordi- 
narily, the  amount  recoverable  upon  breach  of  an  executory  con- 
tract of  sale  by  failure  to  deliver  the  articles  bargained  for,  of 
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the  kind,  quality,  or  quantity  designated,  at  the  time  and  place 
for  delivery,  is  the  difference  between  the  contract  price  and 
the  market  value  at  the  time  and  place  for  delivery. 

J.  P.  Smith  Shoe  Co.  v.  Ourme-Feltman  Shoe  Co.,  401,  419  (1). 

8.  Action  for  Purchase  Price. — Complaint. — Sufficiency, — In  an  ac- 
tion to  recover  the  value  of  an  Ice  box,  complaint  alleging  that 
defendant  purchased  the  box  from  plaintiff  at  an  agreed  price, 
and  that  said  sum  was  due  and  unpaid,  held  sufficient  as  against 
the  objection  that  it  f&iled  to  allege  that  title  passed  to  defendant 

Beaven  v.  Hamilton,  141,  144  (1). 

9.  Affent  to  Sell  at  RetaiL — Sales  at  Wholesale. — ^Power  to  sell  at 
retail  does  not  authorize  a  sale  at  wholesale. 

Cathcart  v.  Dalton,  650,  655  (4). 

10.  Conditional  Sales. — Riffhts  of  Parties. — ^Where  the  owner  of 
personal  property  sells  and  delivers  it  to  a  purchaser,  not  for  the 
purpose  of  consumption  or  resale,  at  an  agreed  price  payable  at 
a  future  day,  upon  the  express  condition  and  agreement  that  the 
title  to  the  proi)erty  shall  remain  in  the  vendor  until  the  pur- 
chase price  is  fully  paid,  the  vendee,  prior  to  payment,  can 
neither  sell  nor  incumber  the  t)roperty  so  as  to  defeat  the  vendor*8 
title.  Partloic,  etc.  Car  Co.  v.  Stratton,  122,  126  (1). 

11.  Contrdct. — Correspondence. — Meeting  of  Minds.  —  Acceptance 
Deviating  from  Offer. — No  contract  was  formed  by  an  order  of 
goods  to  be  deliveerd  prior  to  June  1  "as  ordered  out  by  me," 
accepted  "for  scattered  '  shipment  February  to  May,  inclusive." 
for  want  of  meeting  of  the  minds  of  the  parties,  since  the  order 
called  for  delivery  when  ordered  out  and  in  quantities  ordered 
out  by  its  maker  prior  to  June  1,  while  the  acceptance  intended 
that  a  certain  amount  should  be  shipped  out  each  month. 

Shane  Bros.  v.  Barrett,  381,  332  (3). 

12.  Ewecutory  Contract. — Evidence. — In  an  action  to  recover  on 
notes  given  for  the  purchase  price  of  a  store  and  to  foreclose  a 
mortgage  given  to  secure  the  payitient  of  the  notes,  evidence  held 
to  warrant  the  inference  that  the  contract  of  sale  remained  execu- 
tory until  the  execution  of  the  bill  of  sale. 

Aldridge  v.  Clasmeyer,  43,  65  (8). 

13.  Executory  Contract. — Title. — Intention  of  Parties. — ^In  an  ex- 
ecutory contract  of  sale  the  goods  remain  the  property  of  the 
seller  until  the  contract  has  been  executed,  and  whether,  in  a 
particular  case^  there  is  an  actual  sale,  or  only  an  executory 
contract  of  sale,  depends  upon  the  intentioiv  of  the  parties. 

Aldridge  v.  Clasmeyer,  43,  55  (7). 

14.  Implied  Warranty. — Acceptance. — Caveat  Emptor. — Action  for 
Price. — Counterclaim. — -Under  a  contract  for  the  manufacture  and 
sale  of  shoes,  to  be  different  from  other  shoes  manufactured  by 
the  sellers,  to  have  the  buyer's  name  stamped  thereon  and  to  be 
of  special  design,  pattern  and  grade  for  sale  to  customers  ac- 
quainted with  such  shoes  by  previous  purchases,  all  of  which 
was  known  to  both  parties,  there  was  an  implied  warranty  that 
such  shoes  would  be  reasonably  suited  for  such  trade,  and  where 
there  were  defects  therein  that  were  not  known  to  the  buyer  and 
would  not  have  been  ascertained  by  ordinary  inspection,  the 
buyer  was  not  bound  to  return  the  shoes,  but  could  keep  them,  and 
if  sued  for  the  purchase  price  set  up  his  damages  by  way  of 
counterclaim,  since  in  such  a  case  the  principle  of  caveat  emptor 
is  not  applicable. 

J.  P.  Smith  Shoe  Co.  v.  Curme-Feltman  Shoe  Co.,  401,  436  (8). 
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15.  Sale  of  Cattle. ^Breach  of  Warranty, — Measwre  of  Damages,-^ 
Where  a  seller  of  cattle  warranted  them  to  be  sound  and  free 
from  disease  and  the  animals  developed  illness  after  the  buyer 
had  placed  them  with  his  own  herd,  the  measure  of  damages  in 
a  suit  for  a  breach  of  warranty,  where  the  seller  had  reason  to 
know  that  the  purchaser  intended  to  mingle  them  with  other 
cattle  owned  by  him,  is  the  difference  between  the  value  of  the 
diseased  cattle,  and  what  the  value  would  have  been  at  the  time 
of  sale  had  they  been  as  warranted,  together  with  the  loss  suf- 
fered by  the  purchaser  from  the  infection  of  other  cattle,  and 

-  other  reasonable  expenses  Incurred  in  caring  for  and  doctoring 
such  cattle.  Btiefel  v.  Withcrspoon,  192,  197  (1). 

16.  Sale  of  Cattle, — Breach  of  Warranty, — Action. — Necesaity  of 
Alleging  Special  Damages. — Where  a  seller  warranted  cattle  to 
be  free  from  disease,  and  after  sale  they  developed  an  infection 
which  was  communicated  to  the  buyer's  herd  with  which  they 
were  mingled,  the  complaint  in  an  action  by  the  buyer  for  breach 
of  the  warranty  need  not  particularly  aver  general  damages,  but 
special  damages,  such  as  those  occasioned  by  communication  of 
the  disease  to  the  buyer's  herd,  must  be  specially  pleaded. 

Stiefel  V.  Witherapoon,  192,  198  (2). 

17.  Tailor-Made  Clothing. — Implied  Warranty. — ^When  an  order  is 
placed  with  a  tailor  for  a  suit  of  clothes  for  a  particular  indi- 
vidual, in  the  absence  of  a  stipulation  to  the  contrary,  there  Is 
an  implied  agreement  that  such  suit,  when  made,  will  be  a 
reasonable  fit  for  the  person  for  whom  it  was  ordered. 

Spahr,  Admr,,  v.  Polcar,  523,  625  (2). 

SCHOOLS  AND  SCHOOL  DISTRICTS— 

1.  City  Schools.— Powers  of  School  Board. — School  Athletics. — ^The 
powers  conferred  on  city  school  boards  are  broad  enough  to  per- 
mit such  boards  to  arrange  for  the  conduct  of  field  day  exercises 
by  their  schools.  Adams  v.  Schneider,  249,  255  (1). 

2.  Clerk  of  School  Board. — Ministerial  Acts. — Personal  lAaJHlity. — 
The  acts  performed  by  the  clerk  of  a  city  school  board  in  having 
seats  constructed  for  use  by  spectators  at  field  day  exercises  by 
direction  of  the  school  board  were  ministerial;  and,  if  negli- 
gently performed,  he  was  jointly  liable  with  the  members  of  the 
board  for  any  resulting  injury. 

Adams  v.  Schneider,  249,  258  (6). 

3.  Field  Day  Exercises, — Memhers  of  Board, — Discretionary  Acts, 
— Personal  Liability. — The  acts  of  members  of  the  school  board 
of  a  city,  in  determining  to  hold  field  day  exercises,  and  the 
manner  in  which  they  shall  be  conducted,  were  discretionary, 
and  for  injuries  resulting  therefrom  they  were  not  personally 
liable.  Adams  v.  Schneider,  249,  258  (4). 

4.  Members  of  School  Board  of  City. — Ministerial  Acts. — Personal 
Liability. — The  acts  of  members  of  the  school  board  of  a  city*  in 
preparing  fpr  field  day  exercises  and  in  the  general  management 
thereof,  were  ministerial  acts,  for  the  negligent  performance  of 
which  by  themselves,  by  their  agent,  or  by  an  independent  con- 
tractor, they  were  personally  liable. 

Adcm^i  v.  Schneider,  249,  258  (5). 
SHERIFFS — 
Power  to  appoint  special  deputies,  see*  Pbocesb. 

SIDEWALKS— 

Defective,  injuries,  liability,  see  Municipal  Corporations. 
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SIGNALS— 

See  Railboads  4,  9 ;  Stbebt  Railroadr  2 ;  Trial  31. 

SPECIAL  DAMAGES— 

Pleading,  necessity,  see  Sales  16. 

SPECIAL  PROCEEDINGS— 

Applicability  of  Code  provisions,  see  Appeal  4. 

STATUTES— 

Cited  and  construed,  see  p.  xxi. 

1.  Abrogation  of  Common  Law. — 8ul)8titution  or  Repugnancy, — ^An 
abrogation  of  the  common  law  will  be  implied  where  a  statute 
is  enacted  which  undertakes  to  cover  the  entire  subject  treated 
and  is  clearly  designed  as  a  substitute  for  the  common  law,  or 
where  two  laws  are  so  repugnant  that  both  in  reason  may  not 
stand.  Nicholas  v.  Baldwin  Piano  Co.,  200,  211  (3). 

2.  Change  in  Common  Law. — Presumption. — It  will  be  presumed 
that  the  legislature  does  not  intend  by  the  enactment  of  a  statute 
to  make  any  change  in  the  common  law  beyond  what  it  dedares 
either  in  express  terms  or  by  unmistakable  implication. 

Nicfiola8  V.  Baldwin  Piano  Co.,  209,  211  (2). 

STOCKHOLDERS— 

See  CoBPOBATioNs  3. 

STREAMS— 

Obstruction,  action,  see  Waters  and  Watercoubses. 

STREET  RAILROADS— 

See  also  Pleading  15 ;  Railroads. 

1.  Crossings. — Intoxicated  Persons. — Known  Peril, — ^A  street  rail- 
way company  owes  the  same  duty  to  avoid  injuring  an  intoxicated 
person  seen  by  the  motorman  upon  the  track  in  a  position  of 
peril  as  if  such  person  were  sober. 

Louisville,  e,tc,.  Traction  Co,  v.  Cotner,  377,  381  (6). 

2.  Operation  Outside  City  Limits. — Crossings, — Signals, — A  street 
railway  company  when  operating  its  cars  across  public  highwasrs 
outside  the  corporate  limits  of  a  city  must  do  so  with  due  regard 
for  the  safety  of  travelers  upon  such  highways,  and  while  there 
is  no  statutory  requirement  of  crossing  signals  against  such  a 
company,  the  circumstances  may  be  such  as  to  require  some 
warning  of  the  approach  of  cars  to  be  given. 

LouisviUe,  etc..  Traction  Co,  v.  Cotner,  377,  379  (3). 

3.  Operation. — Excessive  Speed, — Rights  of  Wagon  Driver, — Pre^ 
sumption. — One  driving  a  wagon  along  street  railroad  tracks  la 
required  to  exercise  ordinary  care  for  his  own  safety,  but  in 
doing  so  has  the  right  to  assume,  in  the  absence  of  some  indica- 
tion to  the  contrary,  that  the  street  railroad  will  not  fall  to  dis- 
charge the  duty  it  owes  him,  and  within  reasonable  limits  to 
govern  his  conduct  accordingly. 

Indianapolis,  etc..  Traction  Co,  v.  Senour,  Admx.,  10,  18  (10). 

4.  Operation. — Use  of  Streets. — Rights  of  Railroad  in  Tracks. — ^A 
street  railroad  company,  as  against  the  general  public,  has  a  pref- 
erential right  to  that  portion  of  the  street  occupied  by  its  tracks. 

Indianapolis,  etc..  Traction  Co,  v.  Senour,  Admx.,  10,  16  (4). 

6.  Operation. — Use  of  Streets. — Reciprocal  Rights. — The  rights  of 
a  street  railway  company  In  operating  Its  cars  along  a  public 
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street  and  of  the  public  traveling  the  street  are  equal,  and  each 
is  bound  to  use  ordinary  care  to  avoid  a  collision. 

Indianapolis,  etc..  Traction  Co.  v.  Senour,  Admof.,  10,  16  (9). 

7.  Personal  Injuries. — Action. — Instructions. — Construction. — In  an 
action  against  a  street  railroad  company  to  recover  for  the  death 
of  a  wagon  driver  struck  by  a  car,  instructions  upon  reasonable 
care  field  not  to  charge  defendant  with  knowledge  acquired  by  it 
after  the  accident,  in  view  of  an  instruction  stating  that  the  ques- 
tion of  reasonable  care,  with  respect  to  both  parties,  depends 
wholly  upon  the  situation  at  the  time  of  the  accident,  and  not 
upon  anything  known  or  discovered  thereafter  which  could  not 
with  reasonable  diligence  have  been  known  or  discovered  before. 

Indianapolis,  etc..  Traction  Co.  v.  Senour,  Admao.,  10,  20  (16). 

S.  Personal  Injuries. — Action. — Instructions. — In  an  action  against 
a  street  railroad  company  to  recover  for  the  death  of  a  wagon 
driver  struck  by  a  car,  an  instruction  that  the  question  of  rea- 
sonable care,  with  respect  to  both  parties,  depends  wholly  upon 
the  situation  at  the  time  of  the  accident,  and  not  upon  anything 
known  or  discovered  thereafter  which  could  not  with  reasonable 
diligence  have  been  known  or  discovered  before,  held  not  mislead- 
ing, considering  the  instructions  as  a  whole,  because  failing  to 
limit  the  facts  and  circumstances  which  might  be  considered 
by  the  Jury. 

Indianapolis,  etc..  Traction  Co.  v.  Senour,  Admx.,  10,  20  (17). 

8.  Personal  Injuries. — Action. — Instructions. — Care  Required. — ^In 
an  action  against  a  street  railroad  company  for  the  death  of  a 
wagon  driver  who  was  struck  by  a  car  while  driving  along  the  car 
tracks  after  dark,  instructions  on  the  degree  of  care  to  be  exer- 
cised in  operating  interurban  cars  over  public  streets  held  not  to 
state  defendant's  duty  toward  decedent  too  broadly,  notwithstand- 
ing limitations  placed  on  the  brilliancy  of  the  headlights  on 
interurban  cars  by  dty  ordinance. 

Indianapolis,  etc..  Traction  Co.  v.  Senour,  Admx.,  10,  22  (20). 

10.  Personal  Injuries. — Care  Required. — Violation  of  City  Ordi- 
nance hy  Wagon  Driver. — Although  a  wagon  driver,  who  was 
struck  by  a  street  car,  was  violating  a  city  ordinance  at  the  time 
of  the  accident  by  not  having  a  taillight  on  his  wagon,  the  street 
car  company  owed  him  the  same  duty  which  it  owed  the  general 
public. 

Indiamapolis,  etc..  Traction  Co.  v.  Senour,  Admx.,  10,  21  (19). 

11.  Personal  'injuries. — Contributory  Negligence. — Driving  Wagon 
Along  Tracks. — Where  a  street  railroad  operated  along  a  narrow 

.  street  had  scraped  the  snow  to  the  sides  of  its  tracks,  so  that  it 
was  practically  Impossible  for  vehicles  to  travel  the  street  except 
upon  the  car  tracks,  and  such  practice  became  a  custom,  the 
driver  of  a  wagon  was  not,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence  in  driving  his  wagon  along  the  tracks  after 
dark. 

Indianapolis,  etc.,  Traction  Co.  v.  Senour,  Admx.,  10,  19  (11). 

12.  Personal  Injuries. — Contributory  Negligence. — Evidence. — Suf- 
ficiency.— In  an  action  against  a  street  railroad  company  for 
wrongful  death,  evidence  held  sufficient  to  warrant  the  inference 
that  a  wagon  struck  by  a  car  while  being  driven  along  the  tracks 
after  dark  carried  a  taillight  as  required  by  city  ordinance. 

Indianapolis,  etc.,  Traction  Co.  v.  Senour,  Admx.,  10,  17  (6). 
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13.  Personal  Injuries. — Contributory  Negligence, — Failure  to  Carry 
TaUlight  on  Wagon, — Proximate  Cause, — The  failure  of  a  wagon 
driver  to  carry  a  taillight  on  the  wagon,  although  a  violation  of 
a  city  ordinance,  would  not  defeat  a  recovery  for  personal  inju- 
ries upon  being  struck  by  a  street  car  while  driving  along  the 
street  car  tracks,  unless  such  negligence  proximately  contributed 
to  the  injury. 

Indianapolis,  etc,  Traction  Co,  v.  Senour,  Admx,,  10,  18  (7). 

14.  Personal  Injuries. — Contributory  Negligence, — Presumption. — 
A  wagon  driver  who  was  struck  by  a  street  car  while  driving 
along  the  tracks  after  dark  will  not  be  presumed  to  have  failed 
to  look  for  the  car  that  injured  him,  or,  if  he  had  in  fact  looked, 
to  have  failed  to  heed  what  he  saw,  where  there  was  evidence 
tending  to  show  that  the  wagon  was  struck  by  a  car  being  oper- 
ated at  a  dangerous  rate  of  speed,  while  it  was  dark,  without 
any  lighted  headlight,  and  without  any  warning  of  its  ai^roach. 

Indi€niapolis,  etc.,  Traction  Co.  v.  Senour,  Admx.,  10,  18  (9). 

15.  Personal  Injuries. — Questions  of  Fact. — Contributory  Negli- 
gence.— The  mere  fact  that  the  driver  of  a  team  of  horses  en- 
tered upon  the  tracks  of  a  street  railroad  after  dark  is  not  negli- 
gence per  «e,  the  question  whether  such  conduct  was  contributory 
negligence  depending  upon  the  surrounding  circumstances  and 
the  care  used. 

Indianapolis,  etc..  Traction  Co.  v.  Senour,  Admx.,  10,  17  (5). 

STREETS— 

See  BouNDABiES  2,  3;  MuNiciPAii  Cobporatiozts. 

Use  of  by  street  railway,  rights,  see  Street  Railboaus  4,  5. 

SUBCONTRACTORS— 

Action  on  contractor's  bond,  necessity  of  filing  claim,  see  Highwats. 

SUBMISSION— 

Filing  briefs,  rules,  see  AppeaIj  31. 
Vacation  appeal,  date,  see  Appeal  19. 
Notice  to  attorneys,  rules,  see  Appeal  58. 

SUBMISSION  OF  CONTROVERSY— 

1.  Language  Used. — Construction.— The  language  used  by  the  par- 
ties in  an  agreed  statement  of  fact  will  be  given  its  common, 
ordinary  meaning.         Jennings  v.  Hembree,  Admr.;  370,  374  (2). 

2.  Presumptions  on  Appeal. — In  a  proceeding  under  §§579,  580 
Bums  1914,  §§553,  554  R.  S.  1881,  by  agreed  statement  of  fact,  no 
presumption  can  be  indulged  in  favor  of  the  judgment  of  the 
trial  court.  Jennings  v.  Hembree,  Admr.,  370,  372  (1). 

« 

SUPPLEMENTARY  PROCEEDINGS— 

Writ  of  assistance,  supplemental  to  foreclosure  proceedings,  see 

MOBTQAGES  2. 

SURETIES— 

See  Principal  and  SuBBrrr. 

TAXATION— 

See  also  Equity  2 ;  Municipal  Corporations  1. 

1.  Exemption. — Burden  of  Proof. — ^The  burden  is  upon  one  relying 
upon  the  exemption  of  property  from  taxation  to  show  that  the 


INDEX.  769 

TAXATION-ContinnecL 

property  comes  within  some  class  of  property  which  the  statute 
says  is  exempt 

LaFontaine  Lodge^  etc,  v.  Eviston,  Auditor,  445,  449  (1). 

2.  Exemptiofi,  —  "Cemetertf  Corporations."  —  **Frat€m<U  Assooia^ 
tions," — Section  4447  Bums  1914,  Acts  1905  p.  185,  exempts  prop- 
erty of  cemetery  associations  or  corporations  incorporated  as  such 
under  the  laws  of  Indiana,  and  makes  no  provisions  concerning 
the  property  of  fraternal  associations. 

LaFontaine  Lodge,  etc.  v.  Evision,  Auditor,  445,  450  (2). 

3.  Exemption. — Charitable  Purposes. — ^Real  estate  owned  by  an 
Odd  Fellows  Lodge,  the  rents  and  profits  of  which  go  into  a  fund 
for  the  care  of  a  cemetery  owned  and  oi)erated  by  the  lodge  in 
which  the  lots  are  sold  without  regard  to  fraternal  connections, 
is  not  exempt  from  taxation  under  §10144  Bums  1914,  Acts  1893 
p.  12,  as  being  devoted  to  charitable  purposes. 

LaFontaine  Lodge,  etc.  v.  Eviston,  Auditor,  445,  451  (3). 

4.  Inheritance  Tax.  —  Federal  Estate  Tax.  —  Deductions.  —  The 
amount  paid  under  the  provisions  of  the  Federal  Estate  Tax  Law 
of  1916  should  be  allowed  as  a  reduction  of  the  net  estate  upon 
which  to  base  the  assessment  of  inheritance  tax  under  §  10143a 
et  seq.  Bums  1914,  Bums'  Supp.  1918,  Acts  1913  p.  79,  Acts  1917 
p.  367.  State  v.  First  Calumet  Trust,  etc.,  Co.,  Executor,  467. 

5.  Ta^  Deed. — Regularity. — Burden  of  Proof. — ^When  a  tax  sale  is 
relied  upon  to  show  title  and  the  deed  is  not  introduced  in  evi- 
dence, the  burden  is  upon  the  holder  to  show  the  compliance  with 
every  step  required  by  law  to  be  taken,  from  the  listing  of  the 
land  for  taxation  to  the  delivery  of  the  deed. 

Miller  V.  Meadows,  937,  342  (4). 

6.  Tax  Deed. — Title. — Prima  Fade  Evidence. — Lack  of  Required 
Signature. — A  tax  deed  not  witnessed  by  the  county  treasurer  is 
not  prima  facie  evidence  of  title  under  §10380  Burns  1914,  Acts 
1891  p.  199,  §206.  MUler  v.  Meadows,  337,  342  (5). 

TAXES— 

Voluntary  payment,  ratification,  effect,  see  Money  Paid. 

TEMPORARY  INJUNCTION— 

See  Injunction. 

TENANTS— 

See  Landlord  and  Tenant. 

In  common,  partition,  parol  contract  for  sale  by  plaintiff,  effect,  see 
Pabtition. 

TENDER^ 

Validity. -^Voidable  Contract. — Administrator's  Right  of  Disafflrmr 
ance. — A  valid  tender  may  be  made  by  an  administrator  of  a" 
decedent's  estate  when  necessary  to  disaffirm  a  contract  entered 
into  by  decedent  in  his  lifetife. 

Haskell,  etc..  Car  Co,  v.  Logerm^ann,  Admx.,  69,  75  (7)« 

TESTATORS— 

See  Wills. 

TEXT-BOOKS— 

Cited,  see  p.  xxiv. 
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THEATERS  AND  SHOWS— 

Danderous  structures,  failure  to  discover  conditions,  UabUity,  see 
Nbolioence  6-8. 

THEORY— 

Pleading,  see  Attobney  and  Guknt;  PLBADmo  8. 

TIME— 

Computation. — Motion  for  Change  of  Venue. — Time  for  Filing. — 
Rule  of  Cowrf.— Under  §1350  Bums  1914,  §1250  R.  S.  1881,  pro- 
viding that  time  shall  be  computed  by  excluding  the  first  day  and 
Including  the  last,  a  motion  for  change  of  venue  from  the  county 
filed  on  the  tenth  day  of  the  month,  In  a  case  set  for  trial  on  the 
fifteenth,  was  in  time  under  a  rule  of  court  requiring  all  motions 
for  a  change  of  venue  from  the  county  to  be  filed  at  least  five 
days  before  the  day  set  for  trial. 

Davidson  v.  Lemontree,  215,  215  (1). 

TOWNS— 

See  Municipal  Cobfokateons. 

TRACKS— 

See  Railboads. 

TRANSCRIPTS— 

Admissibility,  see  Evidencb  9. 

Filing,  vacation  appeal,  see  AppejlL  16. 

TRIAL, 


I.    Reception  op  Btidencb,  1-7. 

II.     Taking  Case  fbom  Jury,  8-11. 

III.     Instructions  to  Jury,  12-32. 


IV.    Verdict,  33-36. 
V.    Trial  by  Court,  37-40. 


I.    Reception  of  ESvidence. 

Relevancy,  competency,  etc.,  see  also  Evidence. 
Review  of  rulings  on  evidence,  see  also  Appeal. 

1.  Admissibility. — Passenger's  Action  for  Assault. — ^Where  the  first 
paragraph  of  complaint  alleged  that  plaintiff,  while  a  passenger 
on  defendant  railroad  company's  train,  was  assaulted  by  an  em- 
ploye of  defendant,  and  the  second  paragraph  alleged  that  defend- 
ant's brakeman  could  easily  have  prevented  the  assault,  but  negli- 
gently failed  to  do  so,  evidence  by  the  plaintiff's  witnesses  as  to 
the  facts  concerning  the  assault  was  admissible  without  first 
showing  that  plaintiff's  assailant  was  a  servant  of  the  company. 

Pittsburgh,  etc.,  R.  Co.  v.  Retz,  581,  585  (3). 

2.  Evidence  to  Be  Made  Competent  by  Connecting  Evidence. — Ad- 
mission.— Failure  to  Introduce  Connecting  Evidence. — Necessity 
of  Motion  to  Strike  Out. — Where  the  court  permits  the  introduc- 
tion of  evidence  on  the  undertaking  of  counsel  that  other  evidence 
will  be  Introduced  to  make  it  competent,  and  such  connecting  evi- 
dence is  not  produced,  the  proper  practice  is  to  call  the  court's 
attention  to  the  matter  and  move  to  strike  out  the  evidence 
claimed  to  have  been  erroneously  admitted. 

Pittsburgh,  etc.,  R.  Co.  v.  Retz,  581,  586  (4). 

3.  Exclusion  of  Immaterial  Uncontradicted  Testimony. — ^Where  all 
three  defendants  had  testified  xmcontradlctedly  to  an  Immaterial 
circumstance,  it  was  not  improper  to  refuse  to  allow  another 
witness  for  defendants  to  testify  again  to  such  circumstance. 

Manweiler  v.  Truman,  658,  661  (4). 
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4.  Exhibits, — Inspection   hy  Jury. — Exhibits   not   formally   intro-" 
duced  in  evidence  are  correctly  excluded  from  inpection  by  the 
jury.  Steckheck  v.  Worman,  666,  668  (2). 

5.  Limiting  hy  Instruction. — Necessity  for  Request. — Where  evi- 
dence is  admissible  under  the  issues  for  any  purpose,  defendant. 
If  desiring  to  guard  against  an  improper  application  thereof  by 
the  jury,  should  ask  for  an  instruction  limiting  such  evidence  to 
its  legitimate  scope. 

Chesapeake,  etc.,  R.  Co.  v.  Perry,  506,  513  (9). 

6.  Pleadings. — In  an  action  to  replevin  an  automobile  truck  where- 
in defendant  in  his  cross-complaint  claimed  a  lien  for  repairs  and 
supplies  under  §8294d  et  seq.  Burns'  Supp.  1918,  Acts  1915  p.  621, 
a  fact  alleged  in  the  cross-complaint  may  properly  be  considered 
in  connection  with  the  evidence  in  determining  the  character  of 
supplies  furnished  by  defendant  for  the  truck  and  entering  into 
the  amount  of  his  alleged  lien. 

Partlow,  etc.,  Car  Co.  v.  Stratton,  122,  128  (2). 

7.  Sales. — Actions  on  Breach  of  Contract. — Private  Writings. — Res 
Gestae. — It  was  error  to  exclude  records  kept  by  the  vendor  in  the 
regular  course  of  its  business  while  engaged  in  manufacturing 
shoes,  and  showing  all  the  details  of  the  stock,* manufacture  and 
shipment  thereof,  for  the  nondelivery  of  part  of  the  order  for 
which,  and  for  the  delivery  of  others  in  a  defective  condition,  the 
buyer  has  set  up  a  counterclaim  for  damages,  such  records  being 
part  of  the  res  gestae  and  competent  evidence  on  the  issue  of 
defects  in  the  shoes  ascribed  in  the  counterclaim  to  faulty  manu- 
facture. 

J.  P.  Smith  STioe  Co.  v.  Curme-Feltman  Shoe  Co.,  401,  439  (11). 

II.    Taking  Case  from  Juby. 

8.  Directing  Verdict. — Amount. — Insurance. — Actions  on  Policies. — 
Where,  in  an  action  on  a  policy,  there  is  evidence  to  sustain  a 
recovery  of  an  amount  provided  for  by  one  clause  of  the  policy, 
a  motion  to  direct  a  verdict  for  a  smaller-  sum  provided  for  in 
certain  contingencies  by  a  different  clause  should  be  overruled. 

Massachusetts  Bonding,  etc.,  Co.  v.  Free,  275,  280  (8). 

9.  Directing  Verdict. — Evidence. — Inferences. — In  considering  a 
motion  to  direct  a  verdict  the  court  must  accept  as  true  all  the 
evidence  and  inferences  against  the  one  making  the  motion. 

Massachusetts  Bonding,  etc.,  Co.  v.  Free,  275,  279  (7). 

10.  Directing  Verdict. — Evidence  on  All  Material  Allegations. — 
When  there  is  evidence  on  each  material  allegation  of  the  com- 
plaint, a  motion  to  direct  a  verdict  at  the  close  of  the  evidence, 
made  by  defendants,  should  be  overruled. 

Massachusetts  Bonding,  etc.,  Co.  v.  Free,  275,  279  (6). 

11.  Direction  of  Verdict. — Sales. — Contract. — Action  for  Breach. — 
Failure  to  Establish  Contract. — In  an  action  for  the  breach  of  an 
alleged  contract  of  sale,  where,  under  the  evidence  no  contract  of 
sale  had  been  entered  into  between  the  parties,  a  verdict  for  the 
defendant  was  properly  directed. 

SJuine  Bros.  v.  Barrett,  331,  332  (1). 

III.      iNSTBUCnONS  TO  JtJBY. 

Review  of  instructions,  see  also  Appeal,  9,  20,  21,  24,  34-36,  39,  62, 
64,  70-72,  110. 
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12.  ApplicatiUty  to  Evidence, — Tendered  instructions  are  properly 
refused  where  there  is  no  evidence  to  wliich  they  are  api^cable. 

Dawson^  Rec,  v.  JooXcmais  335. 

13.  Burden  of  Proof. — CrosHng  Accident. — In  an  action  against  a 
railroad  for  injuries  at  a  crossing,  an  instruction  that  in  effect 
told  the  Jury  that  the  railroad  had  the  burden  of  showing  free- 
dom from  negligence  and  that  a  showing  that  it  had  given  the 
statutory  signals  under  the  circumstances  did  not  relieve  it  of 
such  burden,  invaded  the  province  of  the  Jury  and  was  erroneous. 

Lake  Erie,  etc.,  R,  Co.  v.  Douglas,  567,  579  (6). 

14.  Carriers. — Unusual  Delay. — Care  of  Shipment. — It  is  not  re- 
versible error,  in  a  case  wherein  under  the  complaint  and  evidence 
the  Jury  may  rightfully  find  for  the  plaintiff  on  the  theory  that 
the  defendant  had  failed  to  properly  care  for  the  shipment  during 
the  period  of  an  extraordinary  delay  caused  by  an  embargo  at 
destination,  or  had  failed  to  give  notice  of  such  delay  so  that  the 
concdgnor  might  protect  his  shipment,  to  refuse  a  requested  in- 
struction to  the  effect  that  the  carrier  could  not  be  held  liable 
for  delay  caused  by  conditions  over  which  it  had  no  control,  espe- 
cially in  view  of  the  fact  that  the  instruction  as  tendered  was 
modified  to  exclude  the  rule  in  cases  where  the  carrier  has  knowl- 
edge of  such  extraordinary  conditions  at  the  time  of  accepting 
the  shipment,  and  the  shipper  has  none,  and  as  modified  was 
given,  to  which  giving  no  exception  was  taken  or,  if  taken,  has 
been  waived.  Pittshurgh,  etc.,  R.  Co.  v.  Daniels,  etc.,  518,  522  (3). 

15.  Carriers. — BUI  of  Ladfng. — Delivery. — ^Where,  in  an  action  for 
negligent  loss  of  goods  by  carrier,  the  evidence  was  such  as  to 
make  it  a  question  of  fact  whether  the  goods  had  been  delivered 
to  the  plaintiff,  it  was  error  for  the  court  to  instruct  the  Jury  as 
matter  of  law  that  the  carrier  was  bound  to  care  for  and  guard 
such  goods  for  a  certain  period  after  their  arrival,  under  the  pro- 
visions of  the  bill  of  lading,  and  without  reference  to  whether 
such  goods  had  been  delivered. 

Grand,  Trunk,  etc..  Railroad  v.  GUnsH,  397,  400  (4). 

16.  Consideration  as  a  Whole.— -IriStruQ^on's  must  be  considered  to- 
gether. 

Indianapolis,  etc..  Traction  Co.  v.  Senour,  Admx.,  10,  20  (15). 

17.  Directing  Verdict. — Carriers. — Last  Clear  Chance. — In  an  ac- 
tion for  an  Injury  to  the  plaintiff  while  negligently  upon  the  run- 
ning board  of  a  moving  street  car  on  the  side  next  to  a  contrary- 
bound  street  car  approaching  on  the  other  of  double  tracks,  a 
verdict  for  the  defendant  was  properly  directed  by  the  court 
where  <tiie  evidence  failed  to  show  that  the  motorman  of  the 
approaching  car  had  any  knowledge  of  the  peril  of  plaintiff,  or 
that  he  had  any  appreciable  time  within  which  he  could  have 
stopped  his  car  before  the  injury,  or  that  after  knowledge  of  such 
peril  he  could  have  stopped  his  car  before  the  injury,  or  that  had 
he  stopped  his  car  the  injury  would  have  been  avoided  by  the 
stopping  of  the  car  upon  which  plaintiff  was  riding. 

Mulvaney  v.  Terre  Haute,  etc.,  Traction  Co.,  270,  274  (3). 

18.  Damages. — General  Instruction. — Duty  to  Tender  Instruction 
More  Specific. — Appellant  cannot  complain  of  a  correct  instruc- 
tion on  damages,  on  the  ground  that  it  is  too  general,  having 
failed  to  tender  a  correct  instruction  that  was  more  specific. 

New  York  Central  R.  Co.  v.  Reidenhach,  390.  396  (7). 
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19.  Explanatory. — ConstrudUm, — An  instruction  intended  as  ex-* 
planatory  of  another  requires  that  the  two  should  be  read  and 
considered  together  as  virtually  one  instruction. 

Lake  Erie,  etc,  R,  Co.  v.  DouglaSy  567,  679  (5). 

20.  Incomplete  Instructions. — ^Where,  in  an  action  for  wrongful 
death,  an  instruction  which  was  not  mandatory  and  did  not  pur- 
port to  cover  all  matters  of  law  involving  plaintifTs  right  of  re- 
covery, was  applicable  to  at  least  a  part  of  the  evidence,  it  was 
not  erroneous  by  reason  of  the  fact  that  it  might  have  been  made 
fuller,  especially  in  view  of  other  instructions  fully  covering  the 
matter  complained  of. 

Indianapolis,  etc..  Traction  Co.  v.  Senour,  Adnuf.,  10,  21  (18). 

21.  Measure  of  Damages. — Items  Not  Pleaded  in  Evidence. — In- 
struction Not  Limited. — ^An  instruction  is  erroneous  that  author- 
izes the  Jury  to  assess  all  damages  '*as  shown  by  the  evidence,** 
where  evidence  wa^  heard  of  an  item  of  damages  not  averred  In 
the  complaint. 

Louisville,  etc..  Traction  Co.  v.  Cotner,  377,  381  (7). 

22.  Omissions. — When  Element  Not  in  Case. — Covered  by  Instruo 
iions  Oiven. — An  instruction  given  in  an  action  for  damages  to  a 
separator  at  a  railroad  crossing,  which  omits  the  element  of  con- 
tributory negligence  is  not  harmful  where  under  the  evidence  titie 
plaintiff  was  not  guilty  of  contributory  negligence,  and  where  by 
another  instruction  the  Jury  was  fully  instructed  as  to  that  ele- 
ment. New  York  Central  R.  Co.  v.  Reidenhach,  390,  396  (6). 

23.  Refusal. — Instructions  InappUcal)le  to  Evidence. — It  is  not  er- 
ror to  refuse  a  requested  instruction  containing  elements  upon 
which  there  is  no  evidence. 

CampheU  v.  Carroll,  587,  591  (3). 

24.  Refusal   of  Inaccurate  Instruction. — In   a   crossing  accident 
•  case  reversible  error  cannot  be  predicated  upon  the  refusal  to 

instruct  that  the  injured  person  "saw  whatever  she  might  have 
heard  had  she  listened,**  in  view  of  the  inaccuracy  of  the  state- 
ment Chesapeake,  etc.,.R,  Co.  v.  Perry,  506,  511  (4). 

25.  Repetition. — Inapplicable. — Instructions  tendered  but  which 
are  erroneous  or  Inapplicable  to  the  evidence,  or  covered  by  other 
instructions  so  far  as  correct,  are  properly  refused. 

Lake  Erie,  etc.,  R.  Co.  v.  Douglas,  567,  581  (10). 

26.  Requests  Properly  Refused, — It  was  proper  to  refuse  requested 
instructions  fully  covered  by  instructions  given. 

Grand  Trunk,  etc..  Railroad  v.  Olinski,  397,  398  (1). 

27.  Requests  Covered  hy  Instructions  Oiven. — It  is  not  error  to 
refuse  to  give  instructions  covered  by  other  instructions  given. 

Chesapeake,  etc.,  R.  Co.  v.  Perry,  506,  511   (3). 

28.  Requests  Covered  by  Other  Instructions. — ^It  is  not  error  to 
refuse  requested  instructions,  even  though  correct,  where  they 
are  covered  by  others  given. 

Metropolitan  Life  Ins.  Co.  v.  Wathen,  Gdn.,  145,  150  (6). 

29.  Special  Defenses. — Failure  of  Proof. — ^Giving  an  instruction 
that  directed  a  verdict  for  the  plaintiff,  if  he  had  established  all 
the  material  allegations  of  his  complaint,  if  the  defendant  had 
failed  to  prove  the  material  allegations  of  some  one  of  its  special 
defenses,  is  reversible  error,  since  an  action  may  be  defeated  by 
the  establishment  of  all  the  material  allegations  of  a  single  good, 
affirmative  paragraph  of  answer  addressed  to  the  entire  com- 
plaint.   Commercial  Union,  etc.,  Co.  v.  Schumacher,  526,  545  (15). 


T74  INDEX. 

TRIAL— Continaed. 

30.  Street  Railroads. — Crossing  Accidents. — Location  of  Plaintiff. 
— Question  for  the  Jury. — Where  the  evidence  was  conflicting  as 
to  whether  the  plaintiff  was,  when  struck,  standing  on  the  high- 
way crossing  or  was  a  trespasser  on  the  right  of  way  of  tlie 
street  railway  company  some  distance  from  the  crossing,  his 
location  was  a  question  of  fact  for  the  jury,  and  an  instruction 
assuming  that  he  was  upon  the  crossing  was  erroneous. 

Louisville,  etc..  Traction  Co.  v.  Cotner,  377,  381  (6). 

31.  Street  Railroads. — Crossings. — Signals. — ^Where  the  evidence 
showed  that  the  crossing  on  which  plaintiff  was  alleged  to  have 
been  injured  outside  the  city  limits,  was,  as  defendant  well  knew, 
much  used  by  pedestrians  and  vehicles,  both  day  and  night,  and 
was  located  near  a  curve  in  appellant's  tracks,  an  instruction 
that  there  should  have  been  some  warning  of  the  approach  of  the 
car  was  not  erroneous. 

Louisville,  etc.,  Traction  Co.  v.  Cotner,  377,  379  (4). 

32.  Treating  Insufficient  Reply  as  Good. — Giving  an  Instruction 
that  treats  an  insufficient  reply,  challenged  by  demurrer,  as  suffi- 
cient, is  reversible  error. 

Commercial  Union,  etc.,  Co.  v.  Schumacher,  526,  540  (16). 

IV.    Verdict. 

33.  Effect. — ^A  general  verdict  for  plaintiff  finds  in  her  favor  every 
material  allegation  in  the  complaint 

LaTce  Erie,  etc.,  R.  Co.  v.  Douglas,  567,  576  (3). 

34.  General. — Scope  and  Effect. — ^A  general  verdict  for  plaintiff  is 
a  finding  In  plaintiff's  favor  of  every  material  fact  legitimately 
provable  under  the  issues. 

Metropolitan  Life  Ins.  Co.  v.  Wathen,  Odn.,  145,  149  (1). 

35.  Interrogatories  to  Jury. — Answers. — Motion  for  Judgment  en 
Afhswers. — A  motion  for  judgment  on  answers  to  interrogatories' 
returned  with  a  verdict  is  properly  overruled  when  the  answers 
and  the  verdict  are  not  in  irreconcilable  conflict. 

Lake  Erie,  etc.,  R.  Co.  v.  Douglas,  567,  576  (4). 

36.  Setting  Aside. — Nominal  Damages. — Improper  Compromise. — 
Reversal. — In  an  action  to  recover  damages  to  an  automobile 
hearse  resulting  from  a  collision  with  a  street  car,  where  .the 
undisputed  evidence  showed  that  the  cost  of  repairs  was  $146.11, 
and  that  plaintiff  paid  $35  for  a  new  tire  to  replace  one  destroyed 
In  the  accident,  and  that  the  value  of  the  hearse,  after  being 
repaired,  was  worth  less  than  before  the  collision,  a  verdict  in 
the  sum  of  one  dollar,  held,  excluding  every  other  possible  influ- 
ence, to  be  in  itself  conclusive  proof  that  it  was  agreed  upon  as 
a  result  of  an  improper  compromise,  and  the  judgment  will  be 
reversed. 

F.  d  B.  lAvery  Co.  v.  Indianapolis  Traction,  etc.,  Co.,  203. 

V.    Tbial  by  Court. 

37.  Conclusions  of  Law. — Exceptions. — Effect. — An  exception  to  a 
conclusion  of  law  that  the  same  is  erroneous,  concedes  the  full 
and  correct  finding  of  the  facts. 

Miller  v.  Meadows,  337,  341  (3). 

38.  FindUigSd — Facts  Not  Found. — Presumption. — ^As  to  facts  not 
found  in  a  special  finding  of  facts,  it  is  conclusively  presumed 
that  they  have  not  been  proved. 

Prafflin  v.  Schmidt,  Admr.,  496,  504  (3). 
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39.  Findfnga  of  Fact  and  ConcluHons  of  Law. — Sales, — Actions  for 
Breach  of  Contract. — Damages. — ^Pro/lf«.— Conclusions  of  law 
that  do  not  show  that  gross  retail  profits,  as  such,  were  taken  as 
the  measure  of  damages,  without  due  consideration  of  other  facts 
that  might  materially  affect  the  question  of  damages,  and  which, 
in  an  action  for  breach  for  failure  to  deliver  goods  under  an 
executory  contract  of  sale,  are  based  upon  findings  of  the  actual 
value  of  the  goods,  as  ordered,  in  the  amount  or  equivalent  of 
the  retail  price,  and  of  other  facts  showing  that  the  actual  dam- 
age sustained  was  the  difference  between  the  value  of  the  goods 
at  the  time  and  place  for  delivery  and  the  contract  price,  are  not 
erroneous,  in  view  of  the  right  of  a  vendee  to  hold  his  vendor 
liable  for  the  increased  cost  of  procuring  goods  elsewhere  in 
case  of  the  failure  to  deliver  articles  ordered  for  a  particular 
purpose  known  to  the  vendor. 

J.  P.  Smith  Shoe  Co,  v.  Curme-Feltman  Shoe  Co.,  401,  437  (9). 

40.  Venire  de  Novo. — ^Where  there  was  a  special  finding  of  facts 
and  conclusions  of  law  thereon,  and  the  facts  found  are  siifiScient 
to  sustain  the  conclusions  of  law  in  favor  of  plaintiff,  the  motion 
fop  a  venire  de  novo  was  properly  overruled. 

Aldridne  v.  Clasmeyer,  43,  57  (11). 
ULTRA  VIRES— 
Acts  of  agricultural  society,  estoppel,  see  Agbicultube  1. 

USER^ 

See  Estoppel. 

VARIANCE— 

See  Pleading  8. 

VENDOR  AND  PURCHASER^ 

See  Sales. 

VENIRE  DE  NOVO— 

See  Tkl^l  40. 

VENUE— 

Denial  of  change,  re\dew,  see  Appeal  25. 

Motion,  time  for  filing,  rule  of  court,  see  Time. 

VERDICT— 

See  Teial. 

Directing,  see  Tbial  8-11. 

Review,  see  Appeal  76-96 ;  Damages  !• 

VENDOR  AND  PURCHASER— 

L  Contract  for  Sale  of  Land. — Rescission. — Burden  of  Proof. — ^In 
an  action  to  recover  money  paid  on  the  purchase  price  of  real 
estate  based  on  an  alleged  rescission  of  the  contract  involved,  the 
burden  is  on  the  plaintiff  to  prove  such  rescission. 

Pfafflin  V.  Schmidt,  Admr.,  496,  504  (4). 

2.  Real  Estate  Contract. — Vendor  Ready,  A'ble  and  Williny  to  Per" 
form. — Action  for  Money  Paid  on  Price. — Rescission. — In  an  ac- 
tion based  on  alleged  rescission  of  a  contract  for  the  purchase 
of  real  estate,  to  recover  money  paid  on  the  purchase  price,  a 
finding  that  the  vendor  and  his  administrator  and  heirs  had 
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always  been  ready,  able  and  willing  to  carry  out  the  C(mtract» 
is  an  indirect  finding  against  the  plalntilf  on  the  question  of 
rescission.     (Dantzeiser  v.  Cook,  40  Ind.  App.  65,  distinguished.) 

Pfamin  V.  Schmidt,  Admr^  496,  504  (5). 

3.  Nonperformance  ty  Purchaser. — Remedies  of  Parties, — ^Where, 
in  an  action  to  recover  purchase  money  paid  because  of  an  alleged 
rescission,  the  facts  fail  to  show  any  rescission  at  the  time  the 
action  was  begun,  on  account  of  the  continuous  readiness,  ability 
and  willingness  of  the  vendor  to  convey  upon  payment  of  the 
balance,  it  does  not  follow  that  the  vendor  is  entitled  to /hold  the 
money  paid  and  the  title  also,  free  from  any  claim  of  the  pur- 
chaser; but  the  latter  would  have  the  right,  any  time  before  the 
vendor  agreed  to  a  rescission,  to  tender  the  balance  due,  demand 
a  conveyance,  and,  upon  refusal,  sue  for  the  money  paid;  while 
the  vendor,  upon  such  failure  by  the  purchaser  to  perform  upon 
demand  or  within  a  reasonable  time,  has  the  right  to  sue  for 
specific  performance,  or  to  treat  the  contract  as  rescinded  and 
sue  for  damages  for  its  breach,  or  to  foreclose  the  equity  of  the 
purchaser  in  the  real  estate. 

Pfafflin  V.  Schmidt,  Admr.,  496,  505  (6). 

WAIVERr- 

Of  Insured's  misrepresentations,  see  Insusance  12,  13. 

Of  notice,  see  Appeal  17,  18. 

Of  question,  see  Appeai.  4042,  51-63. 

Of  forfeiture,  see  Insubancb  16. 

Of  defective  complaint,  failure  to  demur,  see  Pabtieb. 

WARRANTY— 

See  Sales  14-17. 

WATERS  AND  WATERCOURSES— 

What  Constitutes, — Action  for  0})Struction. — ^In  an  action  for  dam- 
ages and  to  enjoin  the  further  obstruction  of  a  watercourse,  evi- 
dence that  twenty-eight  years  ago  the  alleged  watercourse  was 
a  creek  eighteen  inches  to  three  feet  wide  and  too  deep  to  cross 
with  a  team,  and  had  a  regular  channel,  and,  while  it  had  been 
straightened  and  the  banks  worn  down  until  a  team  could  cross 
*ln  places,  there  were  still  banks  four  feet  deep  where  the  stream 
was  two  or  three  feet  wide,  constitutes  some  evidence  of  a  water- 
course. Opel  V.  Weisheit,  311,  313  (1), 


WIF] 

See  Husband  and  Wife. 

WILLS— 

1.  Construction. — All  Words  amd  Clauses  Considered. — In  search- 
ing a  will  for  the  testator's  intention,  every  word  and  clause 
must  be  considered,  and,  if  possible,  given  effect. 

Hardy  v.  Smith,  688,  691  (2). 

2.  Construction. — Intention  of  Testator. — In  construing  the  provi- 
sions of  a  will,  the  court  must  be  guided  by  the  intention  of  the 
testator.  Hardy  v.  Smith,  688,  691  (1). 

3.  Construction. — ^Or**  Construed  **And." — ^When  from  the  word- 
ing of  a  will  it  is  obviously  necessary  in  order  to  carry  out  the 
intention  of  the  testator,  the  word  **or"  will  be  construed  as 
"and."  JIardy  v.  SnUth,  688,  692  (6). 


INDEX.  777 

WILLS — Continned. 

4.  Construction, — Partial  Intestacy. — ^Unless  compelled  by  the  lan- 
guage used,  a  construction  of  a  will  resulting  in  partial  intestacy 
will  be  avoided.  Hardy  v.  Smith,  688,  601  (3). 

5.  Construction, — Remainders, — Contingent  or  Vested. — ^A  remain- 
der will  not  be  construed  to  be  contingent,  if  it  can  be  construed 
to  be  vested.  Hardp  v.  Smith,  688,  691  (4). 

6.  Construction. — Vested  Remainder. — Under  a  will  giving  life  es- 
tates in  certain  land  to  the  husband  and  brother  of  testatrix,  and, 
subject  thereto,  devising  said  land  and  all  real  estate  owned  at 
her  death  to  a  niece  for  life,  or  in  case  of  her  death  prior  to 
death  of  testatrix,  or  the  death  of  the  husband  and  brother,  then 
at  niece*s  death,  or  the  death  of  the  husband  and  brother,  the 
fee  simple  of  all  said  real  estate  to  vest  absolut,ely  in  two  daugh- 
ters of  the  niece,  as  tenants  by  entirety,  the  survivor  to  take  the 
whole,  and  where  the  husband  and  brother  died  before  the  death 
of  the  testatrix,  the  daughters  took  a  vested  remainder  in  fee 
at  the  death  of  the  testatrix.  Hard/y  v.  Smith,  688,  691  (5). 

7.  Rights  of  Devisees  and  Legatees. — Election  hy  Husband. — Neces- 
sity of. — Statutes. — ^Where  a  wife's  will  devised  her  estate  to  her 
chiddren  and  provided  that  they  should  support  her  husband, 
who  was  made  executor,  there  was  such  a  provision  for  him  that 
he  took  under  the  will,  without  election,  as  provided  by  §3046 
Bums  1914,  Acta  1907  p.  73,  and  therefore  he  had  no  interest  in 
her  real  estate  under  §3016  Bums  1914,  Acts  1891  p.  71. 

Chapman  v.  Bender,  115. 

WITNESSES— 

Credibility. — Relatrix  in  Bastardy  Proceeding. — Moral  Character. — 
While  the  moral  character  of  a  relatrix  in  a  bastardy  suit  may  be 
proved  as  affecting  her  credibility  as  a  witness,  such  character 
must  relate  to  the  time  she  testifies. 

Kintz  v.  State,  ex  rel.,  225,  230  (9). 

WORDS  AND  PHRASES— 

"Accident  arising  out  of  and  in  the  course  of  the  employment,"  con- 
struction, see  Master  akd  Servant  8. 

"And,"  use  of  "or"  instead,  construction,  see  Wills  3. 

"Api)eal,"  usage  in  statute,  construction,  see  Officers  1. 

"Employment/*  usage  in  statute,  definition,  see  Mastfji  and  Servant 
20. 

"Or*'  construed  as  "and,"  see  Wnxs  3. 

"Persons,"  construed  as  including  corporations,  see  Mechanics' 
Liens  4. 

WORKMEN'S  COMPENSATION— 

Proceedings  before  Industrial  Board,  rights  and  liabilities  under 
act,  etc.,  see  Master  and  Servant  7-25. 


WRITS— 

See  Assistance,  Writ  or. 
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